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ADVERTISEME Nx. 


O SETTLEMENT Caſes are reported 


in this Volume; nor is any Abridg- 


ment of them contained in the Table at 


the End of it. 
The Reaſon of this Omiſſion is, that 1 
have already publiſhed them (in a ſeparate 


Collection in Quarto) as far as the 4th of 


July, 1772: and hope to be able, before 
next Michaelmas Term, to publiſh a Sup- 


plemental Continuation of them quite up 


to that Term, in a very ſmall Onarta Vo- 


lame. 


3&8 
vi 
Wy 


Howe, Eſq; v. Nappier, 194 


A Chronological TABLE of the Names of 
the CASES contained in this Volume, ac- 


cording to the Order 


Michaelmas Term 1766, 
. 


E X v. Inhabitants of Caſtle- 

ton, Page 1925 

Rex v. John Price Eſq; ibid. 
Bennet, Adminiſtrator . Coker, 
1927 


Brown, qui tam, v. Bailey, 1929 
| Gulliver, on the Demiſe of 


Amd Corrie, Clerk; 
and alſo on two favival 
- Demiſes of the ſame Per- > hed 
ſon by the Name of Am- © 7" 
broſe Wykes, Clerk, v. 
Shuckburgh Aſhby Eſq; 
and Others, J 


Woolley and Another v. Idle, 1951 


Roe, on the Demiſe of Henry 


Noden, v. George Griffits 
and Elizabeth his Wife, 
and Charles Thomas and 
Mary his Wife, 
Winchelſea Cauſes, | 
Rex v. Edwin Wardroper, 1963 
Da Coſta v. Firth, 1966 
Doe, on the Bemiſe of Mary Beyer, 
v. Roe, 1970 


1952 


1962 


Far mer v. Sir Robert Darling, 197 1 


of their Determination. 


Sadler v. Evans; or Lady Wind- 
ſor's Caſe, Page 1984 
Rex v. Anne Brooke and 
Thomas Fladgate: Or 5 1991 
Anne Gregory's Caſe, 
Rex v. juſtices and Clerk of the 
Peace for the County of Derby, 
ibid. 
Barclay et al', Aſſignees of John 
Styles and Copeland Styles, 
Bankrupts, v. Hunt, 1992 
Doe, on the Demiſe of 'Troughton, 
v. Roe, 1996 


Hilary Term 1767, 7 Geo. 3. 


Rex v. The Corporation of Wells, 


1999 


4 
Rex v. Mayor, Bailiffs and Bur- 


geſſes of Cambridge, 2008 


Rex D. the Inhabitants of Shal- 


fleet: Sherrington's Caſe, 2011 


Rex w. Inhabitants of St. Mat- 


thew's Bethnal Green, 2015 
Heathfield v. Chilton, ibid. 
Frederick, Bart. v. Lookup, qui 

tam, &c. 2018 
Rex v. Nathaniel Dawes : 

(One of the Winchelſea & 2022 

Cauſes,) 


Wilſon, Widow, v. Sir Thomas Rex v. Richard Wardroper : | 


Seuel, Kat. Matter of the Rolls, 


1975 

Lake, Eſq; Sheriff of Hertfordſhire,” 
v. Turner and Haley, Eſqrs. 1981 
Rex v. Inhabitants of Llandverras, 


4 * *. Eaſtwick, 


(Another of the 1 2024 
chelſea Cauſes,) 

Rex v. Edward Cator, 2026 

Pope et ux. v. Red fearne, un. &c. 

2027 

2032 

Eaſjicr 


A Chronological Table, S. 


———— 


Eaſter Term 1767, 7 Geo. 3. 


„ölen Eſq; v. Shordike and 
Hatch, 2092 


T; rinity Term 1767, 7 Geo. 3. 
Rex w. James Owen al'. Dovaſton, 
208095 
Clay ton, theYoung ger, v. Andrews, 
2101 
Rex v. Juſtices of Cornwall, 21@2| 
Jae Bart. Chamberlain of ee 
don v. Green, 2103 
Boſewell . Iriſh, es 2108 
* v. Edwards and Symonds, 

Clerk, 

"BG V. Tarrant, 
Humphry v. Leite, 210% 
Goodwin eo. Gibhons, One Sc. 2108 


Mayor of Norwich v. Berry, 2 109! 
Rex v. Sutton, 


Belither v. Gibbs, Page 21 117 


ibid. | 


2116} 


Rex v. Eyres and Bond, Manucap- 


| tors of Houncel, 4118 
Fowler v. Dunn, N Page 2034 Caſtleman's Caſe v. Price, Clerk, 
Buggin v. Bennett, 2035 | 1 5 | 2119 
Wright v..:Fawcett Eſq; (In the Rex v. Dawes, 2 

_ Crown Paper 2041 Rex v. Marten, 2120 
Rex w. John Tucker the: Eleven |Winchelſea Cauſes, 
Others, 2046iRex wv. Inhabitants of Taviſtock, 
Wright and Rathbone, Af. 2125 
ſignees of Richard Scott, / Rex v. Oſborne, ibid. 
- a Bankrupt, v. George > ibid. Champion v. Gilbert, 2126 
Campbell, the Younger, Rex v. Caſtleman, 2127 
and Stephen Hayes, _ .i {Welford v. Davidſon, ibid. 
Long 8 a Ela; #2053] | —_— 
Morris ; V. Miller ))) „„ 
Pitt v. Valden, 4 = Michaelmas Term | 1767, 
Rex v. Killet,. Clerk, „„ ... 8 Geo. 3. 5 
Saunderſon v. Rowles, 2004 Rex v. Thomas Elkins, 2029 
r V. Reynous and Anochor, Rex v. Charles Malden, 2130 
2069 Sharpe, 901 tam, v. Law, 2133 

Ner 1 5 John Royce, nene Dale v. Sollet, ibid. 

- Rok: v. Mayor and Aldermen of Bailley v. Smeathman, | 3 4 
Leiceſter, . 2087 [Rex w. Jonas Malden, 2135 
Ber v. William Davis Phillips El9;]| ſeſſer v. Gifford, 2141 

a Mayor of Plymouth, | 2089 Rex D. Norris, 2142 

Rex v. The Inhabitants of Harrow, 
2090 


Yarmouth 1 in the Ile of Wight, 


2143 
Rex 88 8 7 
Rex v. Blatchford, 2147 
Dally v. Smith, 2148 
Barnes v. Foley, 2149 


Clements Eſq; and Others, Execu- 
tors of Dr. Baldwin, v. Waller 
Eſq;.. 4154 
Rex v. Inhabitants of Wooton St. 
Lawrence, 2162 
6 Another « . * urcot and 


. ͤ ... 
{Wellington D. . 2165 
Rex v. Lambe Eſq; 2171 


Hogue and. Cithens, Aﬀſignees of 
Anne and [Iſaac Scott, Bank- 
rupts, v. Rolleſton, 2174 

Thompſon 


Hilary Term 1768, 8 Geo. - 
Rex v. John Leigh Eſq: Mayor of 


— 


— — 


2 0 PF FI" — Mt. 


—— — 


e. 


6 


ag) 

Thomp fon . Hervey Eſa: 

Rex v. bande of Great Beal 
Anne Darby ; 


win, 217 
Rex w. 
4 El. Grieftenburg} 


0 7 
© Salyues *. Harris, 218 


TT 


Lord Baltimore; 


1 


Eaſter Term 1768, 8 Geo. ; 


- Marſhal (a,new,One) ſworn in, &C. 
2183 

Rex v. Inhabitants of Gainſbo- 
rough, 2184 
Ex parte Priſoners in the Cuſtody 
of the Marſhal, 2185; 


—  —_— 


1 Page 
JFen, on the ſeveral Demi- 
ſes of William Lowndes 
the younger, and Henry 
Lowndes Eſqrs. v. Wil- > 2246 


liam Lowndes. the elder | 
and Will. .Lowndes Stone, 
{qrs, 
N tam, v. Bunn 2251 


1 Term 1768, 
9 Geo. ky 


Rex v. Praed, or Rex v. Ed- 

wards, (The St. Ives Cauſes) 2357 
Matſon v. Scobel, 2258 | 
Stevens Eſq; . Duffy, ibid. 


Rex. V, e Aﬀew et al; . 
of the Col 


N 22 
Daviſon, on the e of Bro! 
ley Eſq; v. Stanley, 22 
Rex v. Inhabitants of St. Lawren 

in Wincheſter, 


Others, 
Perkins et al', ex . diwi. V Vowle tt 
al”, v ewell et al', 22 3 
Goodlittle, on the Demiſe of Ale. 
ander and Others, v. Claytdn 
and Others, 2224 
Catherine Lowe v. Newſham Peegs, 
2225 


* 


Trinity A 1 7555 8 Geo. 3 


Temple, 3 
13 . Smart, 2241 
Rex w. Mayor, Bailiffs, Burgeſſes 

and Town-Clerk of Liverpool, : 
Rex v. Inhabitants of Eaſt Poay-l 

land, 2240 


Mayor of Norwich v. Berry, One 


Je Breton Eſq; Mayor, and 
Jeyes, Gent, -Town-Cletk of 
Northampton, " 2260 

[via ov. Fiſher, 


2207 
Rexv. Inhabitantsof 1 


Rex w. Inhabitants o. Notton, 7 &id. 


Rex v. Inhabitants of Bitton, 14d. 


Rex v. Inhabitants of Garyay, Ly ibid. 


{Hilary Term 1769, 9 Geo. 3. 


[Grey v. Smythyes and One Other, 
| _d 


Kc. 2277 
Rex v. Nathaniel Dawes, Eſqz 
Mayor of Winchelſea, ibid. 
Rex v. Uriah Corden, 2279 
Rex v. John Fletcher, 2282 
Rex v. William Gould, ibid. 


Lonna, ſurvivingAſſignee of Hitch- 
cock and Edwards, . Adam 


Edwards, 2283 
Sutton v. Biſhop, ibid, 
Rex v. John Rowe, 2287 


Rex v. Guardians of the Poor of 
the City of Canterbury, 2290 
Rex w. Dr. Hay, on the Applica- 


tion of Loyegrove, 2295 
_ Eaqjer 


Eafter Term 1769, 9 Geo. 3. 


lomew's the Leſs, 2435 
_ Groſs v. Nafh, 2439 
Mayor v. Steward, . #bid. 


Slaughter Eſq; v. Bradock, 2447 


Beach. qui tam, v. Turner, 2449 


- Rex v. Dr. Pettiward and Others, 


Rex v. Inhabitants of Clace 


John Silby v. Penhallow Cuming, | 
Eſq; 2464. 


— 


A Chronological Table, Ge. 


ͤ— 


- 


Rex v. Edgar, : 
Rex v. Brickell, ! Haren 

Rex v. John Pratt, 2 
Gibbon v. Paynton and W 
| ; ibid 
Miller v. Taylor, - 404 
Canning v. Davis, — 

Brand and Wife v. Roberts anc | 
Wife, 2418 
Pryce, Bart, v. Foulkes and O —_ 
202. 


Captain Parker v. Lord Clive, 2419 
Hargravev. Le Breton, One&c. 2422 
Hall v. Harding and Others, 2426 


Bidmeadv. Gale, the younger, 2432 | 
TrinityTerm 1769, 9 Geo. 3. 


Rex w. Inhabitants of St. Bartho- 


4 
Doe, Leſſee of Hardman, v. Pilk- 
ington and Ruſſel, ibid. 


Waddingtonv. ThellwellEſq; 2450 
Juſtices of the Peace for Surry, 

| 2452 

Taſwell v. Stone, 2454 
Bertie v. Pickering et Ux'*. 2455 


in the County of Gla- 


Davy w. Baker, Page 2471 
Vertue v. Lord Clive, 2472 
Martin and Others, Aſſig- 
nees of Edward Robarts, 5 
a Bankrupt, v. Thomas þ 2477 
Pewtreſs and Joſiah Ro- 
barts, | | 
Vigers v. Alrich, 2482 


Edward Roe, on the ſeveral Demi- 


ſesof Elizabeth Haldaneand Tho- 
mas Urryw. Will. Harvey, 2484 
Cuming v Silby, 2489 
Rex v. Berney Brograve Eſq; 2491 
Rex v. Samuel Vaughan, 2494 
Evan Thomas v. Goodtitle, 2501 
Jacobs's Caſe, 2502 
| Belchier v. Ganſell, ibid. 
Curgenven v. Penhallow Cuming 
Eſq; - © 2504. 
Lord Camden reſigned the Great 
Seal, 2806 
Mr. Charles Vork received it, it 
Mr. Baron Smythe, Mr. Juſtice 
Bathurſt and Mr. Juſtice Aſton 
held it in Commiſſion, ibid. 
Sir Fletcher Norton choſen Speak- 
er, ibid. 


Hilary Term 1770, 10 Geo. 3. 


Rex v. Inhabitants of that 
Partof the Pariſh of Weſ- 
ton underPenyard,which >2507 
lies in the County of 
Glouceſter, 
Goodright on the Demiſe of Gla- 


zier v. Glazier, 2512 


morgan : 
| or 
Rex v. Lewis and Seven 
Others, 
Couch, qui tam &c. v. Jeffries, 2460 


46 


Michaelmas Term 1769, 
10 Geo. 3. 


Rex v. Abraham Head and Four 
| Others, Freemen of Helſton, 25 15 
Rex v. Micklethwayte, 2522 
Rex v, William Rogers, Burgeſs 
of Helfton, 


of Vaughan, a Priſoner, 2525 
Boddy, v. Leyland, 2526 
Rex wv. John Wilkes, Eſq; 2527 


Perrin and Another, v. Blake, 


Widow, | 2579 
| | An 


id. 


, ee 
Morley v. Vaughan: Or the Caſe 


45 bo 
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An Alphabetical T ABLE of the Nauks of the 
h CASES compriſed in this Volume. 


A. 


BR AH AMS qui tam, v. 
Bunn, © Page 225 
Alderſon and Others, Aſſignees, v. 
Temple, 2235 


B. 


Bailley v. Smeathman, 2134 
Barclay et al', Aſſignees of John 

Styles and Copeland Styles, 

Bankrupts, v. Huat, 1992 
Barnes v. Foley, 2149 
Beach, qui tam, v. Turner, 2449 
Beckwith Eſq; v. Shordike and 

Hatch, 2092 
Belchier, v. Ganſell, 2502 
Belither v. Gibbs, 2117 
Bennet, Ad miniſtratoro Coker, 1927 
Bertie v. Pickering et Ux'. 2455 
Bid mead. Gale the younger, 2432 
Boddy v, Leyland, 25 26 
Beſewell v. Iriſh, „ 
Brand and Wife v. Roberts and 


Wife, 2418 
Brown, qui tam, v. Bailey, 1929 
Buggin v. Bennett, 2035 


C. 


Canning v. Davis, S417 
Carter and Another v. Murcot :nd 


Another, | 2162 
Caſtleman'scaſev Price, Clerk, 2119 
Chamberlain of London, v. Green, 


2 03 

Champion v. Gilbert, 2126 
Clayton, the Younger, v. An- 
drews, 2101 


Clements and Others, Executors of 

Dr. Baldwin vw Waller Eiq; 2154 
Couch, qui tam &c, v. Jeffries, 2460 
Cumiog v. Sibly, 


[Curgenven v. Penhallow Cuming 


E193 Page 2504 


D. 


Da Coſta v. Firth, 1965 
Dale v. Sollet, 2138 
Dally v. Smith, 2148 


Daviſon, on the Demiſe of Brom- 


ley Eſq; v. Stanley, 2210 
Davy v. Baker, 247 
Dickſon wv. Fiſher, 2207 


Doe, on the Demiſe of Mary Beyer, 
D. Roe, | 1970 
Doe, Leſſee of Hardman wv. Pilk- 
ington and Ruſſel, 2447 
Doe, on the Demiſe of Troughton, 
v. Roe, 1996 


Faikney v. Reynous and Another, 
2069 
Farmer, v. Sir Robert Darling, 1971 
Fen on the ſeveral Demiſes 
of William Lowndes the 
younger, and Hon. 
: Lowndes Eſqꝗs; v. Willt- 
am Lowndes the elder, 
and Willam Lowndes 
Stone, Eqrs, 
Fowler x. Dunn, 2034 
Frederick, Bart. v. Lookup, qut 
tam &. 2018 


2246 


2 


Gibbon v. Paynton and Another, 
| 2:98 

Goodtitle, on the Demiſe of Alex- 
ander and Others, v. Clayton 
and Others, 2224. 
Goodright, on the Demiſe of Gla- 
Zier . Gla zier, 25 tz 
Goodwin. Gibbons, One &c. 2108 


. SA EAT 


2489 


N 
i 
j 
1 


— 


An Alphabetical Table, c. 


GREAT SEAL, reſigned | Page 


E and Another v. Farmer and. 


Others, 2214 
Ann Gregory's Caſe, 1991 
Grey v. Smithyes and One 

Other, 2273 

Groſs v. N aſh, 2439 


Gulliver on the Demiſe of} 


1 


The St. Ives Cauſes, 


- Janſſen, Bart. 


' Ambroſe Corrie, Clerk ; 

and alſo on two ſeveral 
Demiſes of the ſame Per- 1929 
ſon by the Name of Am- 
broſe Wykes, Clerk, v. | 
Shuckburgh Aſhby,Eſq; 

and Others, _ 


H. 
Ann and [ſaac Scott, Bankrupts, 


v. Rolleſton, 2174 
Hail v. Harding and Others, ,2426 


Hargravew.LeBreton, One&c. 2422 


Heathfield vw. Chilton, 
Howe, Eſq; v. Nappier, + 
Humphcy . Leite, | 


2015 


1944 
2107 


Jacobs's Caſe, 252 
Chamberlain of 
2103 
2143 


2257 


London v. Green, 
Jeſſer v. Gifford, 


L. 


Lake, Eſq; Sheriff of Hertfordſhire, 


v. Turner and Harley, Eſqrs. 1981 
Long v. Dennis, 205 2 


my 0 (Catherine) w. Newſham 


Peers, 2225 


M. 


Marſhal (a new One) ſworn in &c. 
| 2183 


Ex parte Priſoners in his 


| 


Lord Camden, | Cuſtody, Page 2185 
Received by Mr. Charles IMartin and Others, Aſſig) 
Vork, gf nees of Edward Robarts, 

In en (Mr. Baron 2 | a Bankrupt, v. Thomas ( 2477 
- Smythe, Mr. juſtice a-“ Pewtreſs, and Joſiah Ro- 1 5 
thurſt and Mr. Juſtice Aſ- 11 han. | 
ton, Commiſſioners,) _ =» [Matſon v. Scobel, 2258 


Mayor of Norwich v. Berry, One 


Kc. 2109, 2277 
Miller v. Taylor, 2303 
Morley v. Vaughan : Or the Caſe 


of Vaughan, a Priſoner, 2525 
Morris E1q; v. Miller Eſq; 2057 


N. 


Norwich (Mayor of ) . 1 7 
Berry, 2277 


Parker (Captain) w. Lord Clive, 2419 


bperkins et al', ex dimiſſ. Vowle et 


al', Y. Sewellet al, 2223 


| : Perrim and Another, v. Blake, Wi- 
'* Hague and Others, Aſſignees of 


dow, 2579 
Pitt o. Valden, 2000 


Pope et ux. v. Redſearne, un. &c. 
2027 

Ex parte Priſoners in the Cuſtody 
of the Marſhal, 2185 


ee Foulkes and Others, | 


2418 
R. 
Rathbone and Another, Aſſignees 


. Campbell, the younger and 
- Another, 2046 


Rex. v. Dr. Aſkew and Others, 
Cenſors of the College of 
Phſiycians, 2186 
—— ». Lord Baltimore, 2179 
. Blatchford, 2147 
——— v. Bond and Another, Manu- 
captors of Houncel, 2118 


— v. Breton, Eſq; Mayor, and 


Jeyes, Gent. Town-Clerk 
of Northampton, 2260 
—— ©, Brickell, 2297 


— v. Eerney PrograveEſq;249 I 
3 Rex 


wa nnr 4 l a £ 1 
. er? ES PUR I 2s a er I 


To An Alphabetical Table, Tc. 
Rex v. "Anne Brooke and Owe . Inhäbitants of Bitton, 


Thomas Fladgate: Feage 2212 

Or Anne Gregory $ 1991 —=—Catleton, 1925 

, ' Cafe, - Seat on the _— - 

ayor &c. of amorgan, 

— . Cambridge (May 2558 Eaſt Bouphan "by 2246 

— . Canterbury (Guardians of Gainſborough, 2184 

3 the Poor of) 2290] ——— Garway, Were bo 

2. Caſtelman, 2127} ——Harrow, * 

2. Edward Ca tor, 2026 = Landverras, _ 1954 

1 — v. Uriah Corden, 2279 Sr. Lawrence in Win- 

2. Cornwall (Juſtices of) 2 102 cCheèſter, = 2214 

. The Corporation of Wells, St. Matthew's, Bethna]- 

1 1999 Green, 2015 

2. Anne Darby, on N — —Notton, 2272 

I — . Nathaniel Dawes, = Shalfleet, wes, 

7 Mayor of ei bent 82 — Staal, 2272 

4 —— o, Nathaniel Dawes, 2022 Taviſtock, "S120 
1 — . Dawes, 2120 that Far of the 
H s. Derby (Juſtices and Clerk Pariſh of Weſ- 

1 of the Peace for the _ ton under Pen- 2 

1 3 . 91 yard which lies 597 
. James Owen al; Dovil on, in the County 
= „ of Glouceſter, 

2 . Edgar, 2297 |——>—Wooton St. Lawrence, 

F u. Edwards and Symonds, | | 2162 

E Clerk, 2105|-———<o, Jaſtices and Clerk of the 

= @ Edwards, 2257 Peace' for the County of 

* ——o, Thomas Elkins, 2129 Derby, 1991 

2. Eyre's and Bond, Manu. of Corawall, 2102 

9 captors of Houncel 21 18. L for Surry, 245 2 

4 . Thos, Fladgate and | —v. Killet, Clerk, 2963 

Anne Brooke: Or 5 1991 — . Lambe, Eſq; 2171 

Ann Gregory's Caſe ——0v. Leiceſter (Mayor and, 

— v. John Fletcher, 2282 | Aldermen of) 2687 

— v. William Gould, 16. ——v. John Leigh Eſq; Ma ay or 

. Eliz. Grieffenburgh, 2179 of Yarmouth” in the ile 

— v. Grimes, 2147 of Wight, 2143 

. Guardians of the Poor oft v. Lewis and Seven Others, 


he City of Canterbury, 2290 2456 
—v. Dr. Hay, on the Applica ———, ': Liverpool, (Mayor, &c. 


tion of Lovegrove, 5 2244 
— . Abraham Head and Four v. e Malden, 2130 
Others, Freemeu of Hel- b. Jonas Malden, 2135 

- fon, 5 Marten, 2120 

— . Felſton (Burgess of) af, — . Mayor, Bailiffs and Bur- 


— Freemen of 251 geſſes of Cambridge 2008 
— . Houncel, (his Manvcap- —z Aldermen of Lei- 


| tors, 2118 ceſter, 29887 
E ——v. Inhabitants of St. Bartho- © —of Plymouth, 2089 
1 lomew's the Leſs, 2435 Bailiffs, Burgeſſes and 
1 treat dy, 2178 | 


'Town 


An Alphabetical Table, c. 


; Town Clerk of Liver- Page 
pool, Page 2244 Saunderſon, v. Rowles, 2064 


Rex v. Mayor and Town-Clerk of Sharpe, qui tam, &c. v. Law, 2133 


Northampton, 
—— 0, Micklethwayte, 
— v. Norris, 
. Northampton, Mayor and 
Town Clerk of) 2260 
v. Oſborne, 2225 
. James Owen al' Dovaſton, 
20 
. Dr. Pettiward and Others, 
Juſtices of the Peace for 
| Surry, 2452 
. Wm. Davis Phillips, Eſq; 
Mayor of Plymouth, 2089 
. Praed, or Rex v. Edwards, 
2 
—— 0. John Pratt, 
. John Price, Eſq; 1925 
——o. William Rogers, Burge: 


of HHelſton 2523 
— . John Rowe, 2287 
 —— v. John Royce, 2073 
. Smart, 2241 


2116 
and 


v. Sutton, 
— . Symonds, Clerk, 
Another, 2105 

— . Tarrant, 2106 
— . john Tucker, and eleven 

| Others, 2046 

— . Samuel Vaughan, 2494 

——o. Edwin Wardroper, 1963 

—— ow, Richard Wardroper 2024 

— . Wells (The Corporation 
of) 1999 

v. John Wilkes, Eſq; 2527 
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Michaelmas Term 


7 Geo. 3. B. R. 1766. 


— N 


{Sir Jobn Eardly Wilmot having (on the 21 of Auguſt laſt) 
been appointed Lord Chief Juſtice of the Court of Com- 
mon Pleas, in the Room of Lord Camden, to whom the 
Great Seal was delivered upon the Earl of Northington's 

_ reſigning it; Mr. Serjeanr HEwWwãIT T was Yeſterday ap- 
pointed a Judge of this Court; and took his Place upon 
the Bench this Morning. ] | 


1 


Rex verſus Inhabitants of Caſtleton. 


[This Caſe is already reported at large, in the Quarto-Edi- 
tion of my SETTLEMENT Casss, No. 183. Page 569. 
and abridged, in the Table to it.] 


Rex ver/us John Price, Eſq. 


AUSE was ſhewn why an Information ſhould not go 
againſt the Defendant, a Ber4/hire Juſtice of Peace 


reſiding at Wantage, for a Miſdemeanour in oppreſſively 


ſending to Gaol ſome poor [nhabitants of the Pariſh of 
Childerly, for FELONY in gleaninga Field of John Simmons 


Right by Law and by the Caſtom and Uſage of that Pariſh, 
to do;) and for refuſing to diſcharge them out of Cuſtody, 
after they had found Bail. 


The Field of Barleywas partly cut; but not carried in, a 


third Part of it being on the Ground; nor indeed completely 
raked and cocked, when theſe Gleaners took it away. Oath 


Was 


Thurſday 6 
Nov. 1766. 


Friday 7 
Nov. 1766. 


a Farmer of that Pariſh ; (which they inſiſted they had a 


LS Mich. Term 7 Geo. 3. B. R. 


was made by the Farmer, before the Juſtice, ** that theſe 
5% People had ſolen his Barley in the Straw :” And he now 
ſwore ' that he had forbidden them; and yet they took it 
«© by Handfuls : and that he had ſuffered the loſs of about 


„twenty Buſhels of Barley by their carrying it off, xo 


* 


Pays together.“ 

Mr. Morton, who ſhewed Cayſe on Behalf of the Juſtice, 
denied the Ria hr which theſe People claimed; and faid that 
the Juſtice was Hliged to proceed againſt them as He had 
done; a Felony having been ſworn upon them, and they hav- 


*TheJuſtice ing no Bail then ready *: For their Bail refuſed. to bail 


heard the a : a 0 
Complaint, them till after the ſuſtice ſhould have firk committed them. 


and aſked, He did. accordingly commit them; not to the County Gaol, 

them if they but to the Houſe, of Correction; And then He alone did 

had any Bail. bail them, taking. only one ſingle Bail; and thereupon 

But one oh one e Rs ick not find 

Y. ordered them to be diſcharged ; though He did not imme- 
pi ee ee Mart 

bourne in- diatelx, ſign 2 Mafraut of Diſcharge. He denied all Malice, 

ſiſted t hat and any Defign of : Oppr eſſion. 

they ſhould 

be firſt committed; and then he would be bail for them. There were ſeven of them, 


Men and Women, They were encouraged by a neighbouring Attorney. 


Sir Fletcher, Norton, contra, inſiſted on the Right of the 
Poor, to glean, after the Corn is carried off the Land : 
And he ſaid that they would be zu/ified, in an Action of 
Treſpaſs, for entering ſuch Land in order to glean, under 
the Common-Law Right of ſo doing. es 


The Fact could not, He ſaid, be a Felony: At the utmoſt, 
it could be but a Tre/pa/5. But it really was neither: For, 
by Law, they had a /?ri& Right to do it. However, it 
were a Felony, the Juſtice had no Right to commit them to 


the Houſe of Correction; nor had He alone any Power to bail 


+V. 14 2. them T. It is plain that he new it was not a Felony, 

Phe Ma- 57 T oa tft +63 „ ä 

ry, F- 1 Lord Mansfield —STz AL1nGc, under the Colour of leaſing 
or gleaning, is not to be juſtified. | 


Naw the Charge againſt theſe People is Stealing the Bar- 
ley, before the Crop was carried off; and when Part of it 
Was not cut, and a third Part left on the Ground, not yet 
carried in. There does not appear to be any Sort of Conteſt 
between the Farmer and the Poor about Leafing : His only Ob- 
jection, and his Forbidding, is confined to the Stealing of it. 


No Malice or Oppreſſion at all appears in the Conduct 
of this Juſtice: The Miſtake ſeems to lie on the other 
Side. The Malice ſeems to be in the Attorney, who car- 
ries on the Proſecution againit Him, 2 | 

; 8 5 Therefore 


We 
/ i 


—____ 


Mich. Term 7 Geo. 3. B. R. 1927 
luerefore che Rule ought to be diſcharged with Coſts, | 


Mir. Juſtice Yares ſaid, He could not ſee that the Juſtice 
>} had acted with any Criminality or bad Intention; but ra- 
ther with Lenity: and in ſuch a Cafe, the Magiſtrate 

ought to be protected, not puniſhed. 


; As to the Right of Leafing—lt will be Time enough to 
determine bat Point, when it comes directly in Queſtion. 


3 


M But here, the Farmer had not abandoned his Corn, or 
1 carried it off: And He has ſworn that they ole it. 
9 Mr. Juſtice Aon — He has acted with Moderation and 


> Lenity. The Rule ought to be diſcharged with Coſts. 


| The Right of Leaſing is no Part of the preſent Queſtion: 
It may be exerciſed by Law or Cuſtom, in a certain Degree: 
Bat hat Queſtion: may depend upon Circumſtances. This. 
is no Queſtion about the Right of Leaſing or Gleaning : It 
is a Charge of Stealing the Corn; and Oath is made of 
their having Holen it. 


Mr. Juſtice Heavitt= The Right of Leaſing does appear 
in our Books: But it muſt be under proper Circumitances: 
and Reſtrictions. However, it is no Part of the Queſtion 
here: For this is Charge of dired ſtealing. | 


The Juſtice appears to have ated in this Caſe without 

any Deſign of Oppreſiton, or Malice, or any bad inten- 
tion: On the contrary, he has behaved with Lenity and 
Tenderneſs. It would be very wrong to puniſh a Juſtice 
of Peace by the extraordinary Method of a nformation, 
when He has acted fairly, honeſtly, and impartially. 


Therefore this Rule ought to be diſcharged with Coſts. 


Per Cur. unanimouſly— 


| oe, Rule diſcharged with Coſts. 
3 Bennet, Adminiſtrator, verſus Coker, Saturday $ | 
x Nov. 1766, 


A R. Dunning moved, on behalf of the Plaintiff, an 
4 4 Auminiſtrator, for Leave to diſcontinue, avithout 
Payment of Coſts, | 

25 . This 
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n, 
p. 1584 and 
1586. 


This was an Action upon a Bond againſt an Heir. On 
the Plaintiff's not trying it according to Notice, the De- 
fendant moved for Judgment, as in Caſe of a Nonſuit: 
Whereupon, the Plaintiff undertook to try it peremptorily. 
When it came down to Trial, He fr/ diſcovered “ that 
* the Eſtate had been conveyed ;” and was then ſatisfied 
© that there was a Deed of Conveyance, which would be 


produced at the Trial.“ Whereupon He declined to 


go to Trial; and now deſired to diſcontinue. 


Mr. Thurlow, on Behalf of the Defendant, oppoſed his 
doing ſo, without paying Cs He mentioned the Caſe of 
Hawes, Executrix, verſus Saunders, M. 5 G. 3*. where it 


was determined “ that an Executor ſhall pay Coſts for not 


© going on to Trial, after having given Notice of Trial:“ 
And he argued, that ſo He ſhall likewiſe, where He has 


not tried it purſuant to his Uzderiating, after a Motion has 


been made againſt Him for Judgment as in Caſe of a Non- 
ſuit. Eor this was his own Laches: He ought to have 
been previouſly informed of the Facts upon which he 
grounded his Action. 15 : 


Lord Mansfield —This may be reaſonable in a Caſe where 


the Executor may probably bring another Action. But here, 
I ſuppoſe, He will be bound zo to bring another Action? 


Mr. Dunning readily agreed to be ſo bound. 


And Taz Cour obſerved, that on a Judgment as in 


Caſe of a Nonſuit, an Executor does not pay Colts. 


Mr. Thurlow urged, that here, the Executor has poſetively 
yndertaken to try it; and thereby put the Defendant to the. 


Expence of going down to Trial. And they may go on 
again: they will not be abſolutely precluded. 


Lord Mansfield— Here is no double Vexation. The Plain- 
tiff agrees not to try it; but withdraws the Cauſe at the 
Aſſizes, upon finding that there is a Deed againſt him. So 
that there is an End of the Matter. 


Mr. Juſtice Mon obſerved to Mr. Thurlaau, that the De- 
fendant had ſaved all the Fees of the Court; which he mutt 
have paid, if there had been a Verdict. (Which Obſerva- 
tion was repeated and confirmed by Lord Mansfield.) 


Mr. Juſtice Yates—lr is not in all Caſes, that an Executor 
ſhall diſcontinue without paying Colts ; For, if it is plainly 


his 
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not going on to Trial, if it is in his own Laches, He ſhall 
pay Coſts. (To which alſo Lord Mansfield agreed.) There - 
fore the Queſtion is, whether there 1s Laches or Delay; or 
« whether it be a fair Tranſaction?“ Now this was fair 
and candid. The Plaintiff has done Better for the Defen- 
dant, than if he had gone on to Trial: He diſcovered he 
was in the wrong; and as ſoon as he knew ir, deſiſted. 


Tus Cour granted Mr. Dunning's Motion, “to 


_« diſcontinue wrthout Payment of Coſts:“ But the Plaintiff 


was not to bring any new Action, without * Leave of the 
Court. [* There might perhaps ariſe Aﬀets in futuro 
And then it would be reaſonable for the Executor to have 


Leave to bring a new Action.] 


Brown, qui tam, verſus Bailey. 


Wedneſ. 12 


Nov. 1769, 


HE CovurT made a Rule, That where they give“ V. 12 
* Leave 10 compound a Penal Action, the King's Half Elis. c. 5. f. 
of the Compoſition, ſhall be paid into the Hands of the 3% 4 made 


Maſter of the Crown Office, for the Ule of his Majeſty”, 


perpetualby 
iz. cc 


Gulliver, on the Demiſe of Ambroſe Corrie, Friday th 


Clerk; and alſo on two ſeveral Demiſes © 
the ſame Perſon by the Name of Ambroſe 


Wykes, Clerk; againſt Shuckburgh Aſhby, 
Eſq; and others. | 


HIS was a ſpecial Caſe in Ejectment. The Cauſe 


came on to be tried at the lad Lent Aſſizes for the 


County of Northampton, before Mr. Juſtice Jates; when it 
was agreed, by Conſent of the Parties, that although a 
Verdict was found for the Plaintiff, &n the laſt Demiſe, it 
ſhould be ſubje& to the Opinion of this Court upon the 
following Caſe. | 


William Mes Eſq. being ſeiſed in Fee of the Eſtate in 
Queſtion, (ſubject only to . of Part thereof, ) on 
the 15th of Auguſt 1736, made his laſt Will in Writing 
duly executed and atteſted; whereby he deviſed (among it 
other Things,) in Caſe he ſhould die without Iſſue, that, 
aſter the Death of his Wife, the Premiſſes ſhould po to his 
Siſter Dorcas Myles, for Life; and after her Deceaſe, unto 
his Nephew Andrezv Saunters, and the Heirs Male of his 
Body lawfully begotten, and the Heirs Male 3 Bodies 
lawfully begotten ; and for Want of ſuch Iſfoe, unto the 
Heirs Male of the Body of his Siſter Dorcas Myles, und the 

PazxT IV. Vor. IV. B Heirs 
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Heirs Male of their B-dy lawſully begotcen ; with Remain- 
der, to his Wife and Nephew's Godſon Ambreo/e Torrie (the 
Leſſor of the Plaintiff) and the Heirs Male of his Body 
lawfullybcgotten, a nihe Heirs Male of their Bodies law- 
fully begotten; Remainder, to the Heirs of the Body of 
his Nephew Ambre/e Saunders; Remainder, to the Heirs of 
the Body of his Siſter Dorcas Nyles; Remainder, to his 
Kinſman Robert Eins, and the Heirs Male of his Body in 
Tail Male; Remainder, to his own right Heirs for ever : 
© PROVIDED always, and this Deviſe is expreſsly upon his 
* Condition, that whenever it ſhall happen that the ſaid 
«© Mavſion-Houſe and faid Eſtates, after my Wife's De- 
«© ceaſe, ſhall deſcend or come unto any of the Perſons 
* herein before named, [that] the Perſon or Perſons to 
«© whom the ſame from Time to Time ſhall deſcend or come, 
that He or They] do or ſhall then change their Sirname, 
« and take upon them and their Heirs the Sirname of WxkES 
& only, and not otheravi/e.” But, in this Proviſo, the e is 
No Dewvi/e over. 


Yet there 1s another Proviſo (which immediately follows) 
prohibiting MWaſte, without the Conſent of the Perſon to 
whom the Premiſſes all next come; and in this latter Pro- 
viſo, there is a Dewi/e over to the Perſon whois or ſhall be 
next intitled to the Premiſſes expectant upon the Death of 
the Waſter, of ſuch Part of the Eſtate upon which Waſte 
ſhall be committed or fuffered : And ſo, zeties guoties, on 
every committing or ſuffering Waſte by the Perton in Poſ- 
ſeſſion, without ſuch Conſent as aforeſaid. 


On the gth of May 1742, the Teſtator died without 
Iſſue ; leaving his viſter Dorcas Wykes, Spinſter, and Am- 
broſe Saunders, (the only Son of Sarah Saunders, his other 
Siſter, then deceaſed,) his Co- Heirs: And his Widow en- 
tered upon the Eſtate, and enjoyed it till her Death. And 
upon her Death, which happened on thE 16th of January 
1747, his Siſter Dercas entered, and enjoyed till 26th of 
December 1756; when ſhe died without Iſſue; and Ambroſe 


Saunders, who was then the Teſtator's /ole Heir at Law, 


entered, and enjoyed till 8th of O&ober 1765 ; when he 
died, without Iiſue ; and the Defendant Shuckburgh Aſhby 


entered, and has (together with the other Defendants, his 


Tenants,) been in Poſſeſſion ever ſince. 


On the $th and gth of Feb;nary 1759, the ſaid Ambreo/z 
Saunders, being in Voſſeſtion, executed Indentures of Leaſe 
and Releaſe, and became Voucher in a Common Recove- 
ry, which was ſuffered in the Fafter Term following; But 
NEVER CHANGED His Name of Saunders, nor took upon 
him the *irname of Met. 

On 
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On the 17th of January 1766, the Leſſor of the Plaintiff 


entered, for Rreach of the Proviſo, by Ambroſe Saunders's 
ot taking the Name of Wes. 


It appeared upon the Trial, that Ambroſe Saunders, by 
Indenture dated 25th Ocrober 1757, had mortgaged Part 
of the Premiſſes in Queſtion. _ | 


The Queſtion was, Whether, on the Caſe above ſtat- 
ed, the Plaintiff was intitled to recover, in this Eject- 
„ ment, ſach Parts of the Premiſſes mentioned in the De- 
« claration as are not comprized in the ſaid Indenture of 
«© 2bth of O#ecber 1757, or any Part thereof. ?” 


This Caſe was argued twice: firſt, by Serjeant Glynn for 
the Plaintiff, and Serjeant Leigh for the Defendants; and 
the ſecond Time, by Mr. Hl for the Plaintiff, and Mr. 
Blackftone for the Defendant. 


Serjeant Glynn and Mr. Hill argued that the Plaintiff bas 
a Title to recover; both upon the general Rules ef Con- 
ſtruction, and legal Authorities; and to effeQtuate the In- 
tent of the Teſtator. h 


They endeavoured to ſhew, that the Proviſo “ to take 
e the Sirname“ operated as a conditional Limitation, NOT as 
a Condition: And therefore the Leſſor of the Plaintiff's Title 
accrued before the common Recovery was ſuffered. 


They previouſly diſcuſſed the legal Notion of a Condition, 
and of a Limitation; and cited Co. Litt. 201. a. b. 214. b. 
215. a. b. and ſaid that Conditional Limitations differ from 
Conditions ſubſequent ; and have different Properties. 2 
Salk. 570. Page verſus Hayward, 1. Vent. 202. The Lady 
Anne Frye's Cale. | | 


Whenever the Eſtate determines by Way of Limitation, 
(though a collateral or conditional Limitation,) it will go 
over to the next Perſon appointed to take, without any 
Deviſe over: But if the Condition or Limitation is annexed 
to an Eftate of Fee-fimple, then it will go to the Heir 
(either general or ſpecial; unleſs there be a Limitation over. 


Wherever ſeveral Eſtates are deviſed one after another, if 
any of the preceding Eſtates become void, the next Remain- 
der-man ſhall take, though there be no exprefs Deviſe over. 


A Remainder wefed cannot be deveſed by the Determi- 
nation of the preceding Eflate : And conſequently, it muſt 
take Effect immediately. 2 Co. 51. 4. Sir Hugh Chelmlcy's 

| B 2 5 Caſe. 
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Caſe. 2 Bulftr. 425. Roberts verſus Roberts. 3 Lev. 437* 


Duncomb verſus Duncomb, Perk. F 567. Fro. Deviſe 4. 


There is no Diſtinction between Remainders depending on 
Eſtates Tail, and Remainders upon Eſtates for Life. Where 
the Deviſee in Tail dies or refuſes, the next in Remainder 
ſhall take. In Proof of which, they cited Cro. Elix. 423, 


and the Caſe of Goodright verſus Wright, 1 Strange 25. and 


that of Goodright verſus Corniſh, in 4 Mod. 255. and 1 Lord 
Raym. 3. and 1 Salk. 226 S C. where the Court held, that 
«© if the Remainder to the Heirs Male of Jobs Knowling 
«© was void in Point of Limitation, then the next Remain- 
«« der limited to Richard took Effect preſently.” 


And there is no Difference in Point of Reaſon, where the 


Eftate Tail is originally void, and where it determines by 


Matter ex poft facto. 


An Authority preciſely to the Point is Rudball verſus 
Milzward, Moore 212. M. 27 © 28 Eliz. (at which Time a 
Condition to reſtrain a Diſcontinuance was, and perhaps is 
nao holden to be good; though a Condition to reſtrain a 
Common Recovery is not ſo.) It was determined, that 
% William Rudhall was enabled to take Benefit of the 


4 Breach, whether it was a Condition or Limitation.” And 


Lord Chief Juſtice Hobart ſays, in the Caſe of Sheffield ver- 


ſus Razcliffe (Page 346) that by the Ceſſor of an Eſtate- 
„Tail, it accrues to him in Reverſion.“ 


So that wherever the precedent Eſtate-Tail becomes abſo- 
lutely void before a Diſcontinuance, the Eſtate ſha!l not 
totally fail; but the next veſted Remainder ſhall take Effect. 
And Eſtates Tail are only barrable by Common Recovery; 
or diſconcinuable by Fine or Feoffment. 


They argued ſecondly — That here Saunders's Eſtate Je- 
came void ; and the Plaintiff's Remainder was let in. This, 


they ſaid, was the InTENT1oN of the Teſtator; which is 
to be ſupported, if it can be fo by the Rules of Law. And 
they oblerved, that a Teftator is not confined to technical 
Terms. | 


This Proviſo operated as a Limitation to the Deviſe to 


' Saunders. 


_ The three firſt Deviſes (after that to his Wife) are in 
Tail- Male: Provided © that the Perſon or Perſons to whom 
the Eſtate ſhall come, [He or They] ſhall change their 
<« virname, and rate and v/e the Sirname of Myles only, 
and net otheracr/e.” jor | | 


Tuts 
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THIS Prot io operated as a Limitation to the Deviſe to 
Saunders; and extends to all the Deviſees. 


Tae <whole Will is to be conſidered as one Ad: It was 
equally th: Teltator's Object, “ that Saungers ſhould rake 
& his Name, as that He ſhould take his EHate. The for- 
mer was indeed the Teftator's primary intent: And He 
meant this as a {imitatzon., And the Deviſee ought not to 
retain the Eſtate, unleſs He performs the Condition, or con- 
ditional Limitation ; which were the ſame Thing in the 
Idea of the Teſtator: For he could not mean it as a Condi- 
tion, in the rich legal Senſe of that Word; becauſe Sauns 
ders was his Heir at Law. And they cited Cro. Elix. 204. 
Wellock verſus Hamond, and Cro. Fac. 56. Curteis verſus 


Wolverſion, to prove this to be a Limitation, The former 


of theſe two Caſes, namely, that of Yellock verſus Hamond, 
is alſo in 2 Leon. 114. and 3 Co. 20, b. (cited in Borea/ron's 
Caſe : But Mr. Hill cited it from Co. Elix. 204. The 
Word *©* paying” was conſtrued a Limitation, and not a 


Condition: And, being a Limitation, the Law {hall 


* conſtrue it, that upon Non payment his Eſtate ſhall 
* ceaſe ; and then the Law ſhall carry it to the Heir by 
* the Cuflom, without any Limitation over.“ He obſery- 
ed that the Caſe in Dyer 317. mentioned in 3 Co. 21, 4. 
ſhould be 316. 6. pl. 5. (As it certainly ſhould.) | 


A Cendition can only go to the Heir at Lans. But the 
Cr/tomary Heir came in there, as upon a Z:mitation. | 


So here, the Remainder. Man (hail come in, upon the 
Breach of this Conditional Limitation ; as the Proviſo malt 
operate by Way oft Limitatian. The Heir at Law can't 
take, til“ all the Limitations are ſpent. This is a Deviſe 
over, by Implication at leaſt, if not in expreſs Terms. But 


Thirdiy If it be fill objeded, * that the Teſtator has 
not deviſed over in expreſs Terms, upon Breach of this 
„ Condition.” 


They anſwered, that it was not neceſſary for him to keep 
to exact ard technical Terms; even if He had, in this Cafe 
of not taking his Name, the fam» latention of the Eſtate's 
going over, as He has exprets:y directed in the Caſe of 
Waſte: And in that Cale, He has only given over the 
mere Place ævaſted; not the whole Eſtate. 


As to any Objection that may be raiſed from no Savbfezis 


lar Time being fixed upon, at which the Condition may be 


{2id to be broken — The Anſwer is, that it was broken 
„before the Common Recovery was ſuffered.“ The Com- 
0 mon 
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mon Recovery came too late. Page verſus Hayward, 2 
Salk. 570. and Pigott on Common Recoveries, 75. Benſon 
verſas Hodſon, 1 Mod. 111. The ſame Objection might 
have been made, if the Eftate had been expreſsly deviſed 


| over, in Caſe of a Breach of this Conditional Limitation, 


Ir is ſufficient, that we 'ſhew a Non-performance of the 
Condition, at the Time of Aubraſe Saunders's coming to the 


Eſtate; and that he lived near nine Years, and yet never 


changed his Name, nor took the Name of //y4es. They 


ſhew no Performance at any Time: which ſhould come on 


their Side, if there was any Pretence of a Performance at all. 


Therefore they prayed judgment for all the Premiſſes, 
except that Part that was in Mortgage. | 


Serjeant Leigh and Mr. Blackftone argued on Behalf of 
the Defendant ; and principally inſiſted on the Intention of 


the Teſtator: which does by no Means ſupport or conſiſt 


with their Notion of a Conditional Limitation ; or Impli- 
cation of a Deviſe over, in order to effectuate the Teſtator's 
Intention. | | 


This Deviſe can only be conſidered either as a Condition 
precedent, or a Condition ſubſequent, 


In fact, it is only a Condition /ib/equent. And a Condi- 


tion ſubſequent cannot be taken Advantage of by a Stran- 


ger, (as the Leſſor of the Plaintiff here is) but only by the 
Heir at Law. And it is barrable by a Common Recovery, 


according. to the Opinion of Hale, in 1 Mod. 110, 111. 


Benſon verſus Hodſon. 


Where a Teſtator deviſes over, it cannot go to the Heir 
at Law. 1 Vent. 199. 203. /orter verſus Lady Ann Frye. 
Carter 171, Rundale verſus Feley and Others: And there 


are ſome other Caſes of Conditiona! Limitations; and 


where the Condition would become extina by the Deſcent 


to the Heir upon Breach ; as in the Caſe of Wellocł verſus 


Hamend. But the preient Caſe does not fall within that 
of Welloct verſus Hamond. That was helden to be a Limita- 
tion: This is a Condition. | 
In his Proviſo, there is no Dewi/e over. In the next, 
there is - Namely, in Cafe of Waſte; in which Caſe, the 
Perſon is to forfeit to the next Taker. But the Waſter is to 
forfeit only the Locus waftatus. And the ſecond Proviſo is 
very properly worded. 


Therefore, 1½. The Teſtator knew how to mit over, 
when he jodged proper to do ſo: Agd 240%, He did not in- 


tend 
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tend or ſuppoſe that the whole Eſtate ſhoald go over, Wwith- 
out a Devile over; becaute, in the Caſe of Waſte, He 


gives only the Locus vaſtatus. 


And no Argument can ariſe from Anh 9/e Saunders's being 
Heir at Law to the Tzſtato: ; becautc, in Fact, Anbroje 


Saunders was not fole Heir at Law at the Teftator's Death: 


Dorcas Wykes was then Co- Heir with Him. And if it is a 


conditional Limitation ow, it maſt have been ſo at the 


Time of the Teſtator's Death. But it was not ſo en; 
nor can it be made ſo now, by a /ub/equent Event. 


The Teſtator meant, that the Eſtate ſhould pafs entire. 
He did not intend that the Eſtate Tail ſhould be def-ated 
by the Fault of the firſt Taker. The Caſe of Jermyn and 
Arſcot, in 4 Leon. 83. 1 Anderſon 186. 2 Anderſon 7. 
Moore 364. and 1 Rep. 85. (in Corbet's Cale) proves“ that 
* the Eſtate- Tail cannot be defeated in Part, and remain 


ce jn Part. 


The Law will not raiſe ſuch an Implication as thi:, upon 
an Eſtate-Tail. Wellock verſus Hamond (which is the only 
Caſe of an Heir by Cuſtom taking Advantage of the Breach) 
was a Fee; and was a Deviſe of the whole Fee. And Cro. 
Eliz. 205. is expreſs, that, being a Limitation, the Law 
© ſhall conſtrue it, that upon the Non payment of the 
Money, his Eftate ſhall ceaſe ; and then the Law ſhall 
carry it to the Heir by Cuſtom, without any Limitation 
<< over.” In the Caſe of Shirne and Dame Bond, in 1 Ro. 


Abr. 412. Title Condition, p/. 6, It was reſolved “ that 


* if a Man deviſes Land to Another in Tail, upon Condi- 
tion that he ſhall not alien; and that if he dies without 
© ]{ue, it ſhall remain over to Another in Fee; and after, 
© the Deviſee aliens; yet he in Remainder cannot enter 


*« for the Condition broken; but the Heir at Common 


Law: For this is no Limitation, but a Condition.“ 


Though it might have been conſtrued a Limitation, if 
it had been annexed to an Eſtate in Fee; yet when it is an- 
nexed to an Eſftate-Ta:!, it ſhall be conſtrued a Condition, for 
the ſake of the Iſlue. Dorothy Myles might have left Iſſue: 
And they ought not to have been deprived of their Moiety. 


The Caſe of Rudball verſus M:/avard, in Moore 212. is a 
confuſed Note: Nothing can be collecied from that Report, 
«© whether it was a Condition, or a Limitation.” But Saile 


76. S. C. explains it, and ſhews clearly, “that it was a Con- 


dition, and xot a Limitation.“ 


Thomas's Caſe, in 1 Ro. Abr. 411. Title“ Condition or 


«© Limttation,“ pl, 1. and 843. Letter L. pl. is in _ 
| And 
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And that was determined five Years ſubſequent to the Caſe 
of Wellock verſus Hamond. It was a Deviſe to his Daughter 
in Tail, with divers Remainders over: Provided that the 
«© Daughter and every One in Remainder ſhould permit and 
* {uffer T. (who then occupied the Land) to enjoy it during 
© his Life.“ This is zo; a Limitation ; though the Daugh- 
ter was Heir General, and ſo was Herſelf to have the Ad- 
vantaze of the Condition, if it be a Condition : Notwith- 


ſtanding which, it was holden to be a Condition, 


And theſe two Caſes are reconcileable, only by the Diſ- 
tinction between being in Fee, and in T azl. : 
| Fherefore they concluded that no Limitation ſhall be 
raifed in the preſent Caſe, by Inplication. 248 


But even , ppeſing that it might be conſtrued as a Con- 
ditional Limitation—Yet, 1ſt. There is zo Breach. adly. 
If there was, the Leſſor of the Plaintiff could not take Ad- 
vantage of it. | | 


Firfſt—T he Perfon required to change his Name had his 
hole Life-Time to take the Sirname of Yykes, And as an 
Authority for this Aſſertion, they cited £0:4ie's Caſe, in 6 
Rep. 30, 31. And in 4 Leon. 305. Caſe 425. it was agreed 
by all the Judges, that Conditions which go in Defea- 
* zance of an Eſtate are diu, in Law; and no Re-entry 
*« ſhall in ſuch Caſe be given, unleſs the Demand be pre- 
« ciſely and ſtrictly fallowed.” 


The Words “ not otherwiſe” in this Proviſo only mean 
No other Name.” 


The taking the Name of ies was of no Benefit to any 
Body: And the Deviſees are not fixed to a particular Time. 
Therefore the Condition is net broken, if the Poſſeſſor of 
the Eftate takes the Name at ahy Lime during Life. 


b * 

Ambreſe Saunders was Heir at Law for Half. The Court 
will not preſume him conuſantof the Will and Proviſo. 
However, it certainly was not neceſſary for bim to do it 
infianily : He muſt, at leaſt, have convenient Time. And 
convenient Time is during the whole Life of the Taker ; it 
being leſt indefinite; and no Benefit accruing to any Body 
by his taking the Name. Es 


Conſequently, /mbroſe Saunders had a good Eftate-T ail in 
Hin, at the Time 44 hex he ſuffered the Common Recove- 
ry; and thereby acquired a Fee. i Med. 111. Benſon ver- 
ſus Hogſon, 1 Salk. 570. the fourth Adjudication in Page 
verſus Hayward, | In 
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In that Cale of Page verſus Hayward, 2 Salk. 570. re- 


ported alſo by Mr. Pigort in his Treatiſe of Common Reco- 
veries, page 175, the Condition was—** to marry a Searle: 


and May Bryant had actually married another Man: Yet, 


ſtill, there was a pofviliry of her performing the Condition. 
But it was reſolved, that if it had been —“ Provided and 
«« upon Condition if She marry any but a Searle, it ſhall 
«© {hen remain and be to J. S. aud his Heirs,” a Common 
Recovery ſuffered before Marriage would bar the Eftate- 
Tail and Remainders: And though She after marry with 
Another, it ſhall not avoid the Recovery. | 


Secondly—Burt even admitting that it was a Conditional 
Limitation, and that Ambro/e Saunders ought to have taken 
the Name preſently; yet the Leſſor of the Plaintiff can 
have no Right to recover. For, upon a Limitation, the 
Eſtate ceaſes, without Entry or Claim: And the Law caſts 
it upon the Party to whom it is limited. To prove which, 
they cited Meore 633. Anth;ny Mildavay verſus Humphrey 
Mildmay. Carter 171. Sir William Jones 58. Walter Foy 
verſus William Hyrde. Co. Litt. 214. 6.10. Rep. 40. and 2 


Mod. 7. 


Therefore, upon their own Principles, Corrie ought im- 
mediately to have taken the Name of Myles And ſoon. 
So that at the laſt, by a Circuity, it would come round 
again to Ambroſe Saunders, the Heir at Law. 


But Ambroſe Corrie did not enter and take the Name. 80 
that He is under this Dilemma; that eithe: the Eſtate of 
Ambroſe Saunders did not ceaſe upon Saunders's not immedi- 


ately taking the Name cf Mytes; or (if it did) then his own n 


Eſtate muſt have ceaſed, upon his not having immediately 
taken the Name of VWyles; and the Perſon next in Remain- 
der muſt take. So that, either Way, he could have no 
Title. Co 


Even at the Time of his bringing the Ejectment, He had 
not taken the Name of es, and only NMy bes. For, One of 


the Demiſes is by the Name of 4mbro/e Corrie; though the 


other two call Him Ambroſe Wykes. So that He did not take 
the Name of Hyles only. Now the Eſtate and the Condi- 


tion muſt veſt zogether. If He was in by Relation, He ought. 


alſo by Relation to have taken the Name of H4es only. 


Therefore quarungue via dati, he has no Title to reco- 
ver, in this Ejectment. 


In 
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In Reply—The Counſel for the Plaintiff endeavoured to 
ſupport their former Grounds of the Leſſor's Title, and to 
anſwer the Objections that had been made to it. 


Their Argument conſiſted of two Parts; iſt. That the 
Proviſo ought to be conſtrued as a Limitation ; 2dly. That 
an implied Deviſe to the Plaintiff appears upon the Face of 
the Will. | | | 


They argued, that this Proviſo ought not to be conſtru - 
ed as a Condition ſubſequent, but as a conditional Limitati- 
an; both according to the Rules of Law, and according to 

the Intention of the Teſtator: And conſequently, the Heir 
at Law ſhall not take, on Breach of it; eipecially, as He 
was here the very Perſon who broke it. e 


As to the Caſe of Porter verſus F rye, (Lady Ann Frye's 

Caſe) 1 Vent. 202. that, they ſaid, was a Reſtraint on 

7 Marriage : And whenever the Condition is in Reſtraint of 

„ford Mans Marriage, it will fail, unleſs there be a Deviſe over“; as 
field ſaid, in the Caſe of Hervey verſus Aflou. | 


that was | 
a Condition precedent ; and therefore the Eſtate never veſted. And in Chancery it is 
held, © that ſubſequent Conditions of Forfeiture in Reſtraint of Marriage are only 


Where the Heir at Law is the only Perſon that can take 
a Benefit by the Breach, it 1s a Conditional Limitation : 
Becauſe it would be nugatory to conſtrue it a Conditt- 
on.” And here Ambreſe Saunders was ſole Heir at the Tine 
of the Recovery Juffered : Therefore, it would be nugatory, 
if conſtrued as a Condition. | 


The Teſtator meant the Eſtate and the Name to go al/ 
together; not in Moieties of the Eſtate. And it was certain 
that A, S. would become ſole Heir, whenever Dorcas ſhould 
die without Iſſue. Befides, Dorcas Wykes and Amtraſe Saun- 
ders were but Oue Heir: And it was an entire Deſcent to 


8 38 Both. And it muſt have been an f entire Entry for the 
c 5 3 * = 4 . . 
opereer''3 Breach; and not in Moieties. Eaſtcourt verſus Weekes, 1 
pa. 179. p. 8, i p 
Lut. 802. One Co-parcener cannot enter for Self, and the 


other Co- parcener. No Entry can be for a Moiety : They 
are but One Heir. | 


There is a Difference between Parceners by Com, and 
Parceners by Common Law. The Latter are conſidered as 
One Repreſentative of the Deceaſed: The Former, as Seve- 
ral ; Each as to his reſpective Part. 


As to Proviioes tending to reſtrain Alienation by Tenant 
in 'ail---They ſaid, that an Attempt to introduce Perpertu- 
| ities 
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> ities ſhall never prevail. They agreed, that a Limitation 


cannot make Part of the Eſtate ceaſe, *and not the Rett : 
And conſequently, they admitted, that if this Eſtate ceaſed 


as to Ambroſe Saunders, it alſo ceaſed as to his Iſſue, Bur 
they argued, that it is no hardſhip upon the Iſſue of Ambre/e 
Saunders. In ſupport of which they cited what was ſaid by 
Lord Parker, in the Caſe of Goodright verſus Wright, in 1 


Stra. 32. in Anſwer to the Suppoſition of Hardſhip upon 


Z the Iſfue; who were not in being at the Time of that De- 


viſe. And in the Caſe at Bar, Ambroſe Saunders had no 
Iſſue at the Time of the Deviſe. Therefore the Iſſue of 
Ambroſe Saunders could abt be the Primary Object of the 
Teltator's Regard; and the Remainder-Men only ſecondary 
Objects of it. They infiſted, that this Breach of the Con- 
ditional Limitation makes a total Failure of inheritable 
Iſſue : And therefore is the ſame as if there was none at all. 


As to Ambroſe Saunders's having Time during his Mole 


Life, to take the Name of Hytes— Here 7s a Time expreſsly 


limited : ** Whenever the Eitate ſhould come tothe Taker,” 
he was then to take the Name of Yyhes. 


But if it had not been particularly limited, yet it ought 


to have been done 4, as it could conveniently be done. 


Whereas this Recovery was above two Years after the Eſtate 
came to Him ; And He zever took the Name : not even 
upon the Recovery itſelf. Therefore He forteited, on not 
doing it immediately, or at leaſt as ſoon as conveniently 
might be. 


As to Hale's Opinion, in 1 Mod. 111. and the Caſe of 


Page verſus Hayward — They go upon the ſuppoſition “ that 
the Condition was not at that time broken.” But here it 
was broken, at the Time when the Recovery was ſuſtered, 


As to the Leer of the Plaintiff not taking the Name im- 
mediately, Himſelf— He was not to take it 27/ he came in- 
to Paſſeſſion. He has never entered. He was not to take 
the Name wi/hout the Eſtate. He took it as ſoon as He 
Claimed the Eitate. 


As to the Proviſo againſt Waſte being explicit in giving 
over the Place waſted— Though that ſecond Proviſo is in- 
deed more explicit than the former, yet the Proviſo now 
in Queſtion contains a very ſtrong Implication + And all the 
Words of this Will cannot be ſatisfied, unleſs this Impli- 
cation be made. Therefore ſuch an Implication ſhall be 
made upon this firſt Proviſo. 


Lox D Mans#1tLD, after lating the Caſe, obſerved thay 
the only Foundation of the Plainuff's Title is, that the 
: . ; 6 6 Eat 
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7. Estate Tail was to ceaſe upon Ambroſe Saunders's not 
* taking the Sirname of Hils; and that, for Want of his 
taking ſuch Sirname, it went over to the next in Remain- 
« ty.” 


The whole of this Caſe is a Queſtion of Conſtruction; pro- 
vided the Intention of the Teſtator be not contrary to Law. 


With a View to effectuate the Intent of the Teſtator, it 
35 certain that a Condition may be conſtrued into a Limita- 


tion. And there is Nothing plainer than the Principles up- 
en which the Cafe of Wellock verſus Hamond was deter- 


mined ; that it muſt be underſtood in the Nature of a 
„ Limitation, when the Eſtate to which the Condition 
«© ftands annexed is given to the Heir at Law Becauſe, 
in Caſe it were a Condition, it would deſcend upon the 
Heir Himſelf, and extinguiſh in Him; and there would 
* beno Remedy for the Breach of it.” | 


But then that Caſe goes on, and determines directly con- 
trary to the Intent, „that the Law ſhall carry it to the 
« Heir by the Cuſtom, without any Limitation over.” 


In that Caſe, the Money was to be paid by the Eldeſt 
Son to his Brothers and Sifler, within two Years after the 
Death of the Teſtator's Wife. He did not pay it within two 
Years : But he paid it within five Years. 


And at a Diftance of Time, the Court determined, 


*© that the Heir by the Cuſtom ſhould take Advantage of the 
«© Breach+.” That certainly, was contrary to the Inten- 
tion of the Teftator: For He only intended“ that the 
Heir at Law ſhould have it as a Pledge.” 


In the preſent Cafe, his Lordihip held — 


Fir — That this Is 20. a Condition precedent. It can't be 
complied with, inſtantly. It 1s ** o take the Name for 


«© themſelves and their H:irs.” Now many Acts are to be 


done, in order to oblige the Heirs to take it: ſuch as a 
Grant from the King: or, an Actof Parliament. It is not, 
therefore, a Condition precedent ; but being penned as a 
Condition, it muſt be a Condition /u+/zqzent. It can't be 
a Limitation : For, the next Proviſo (againſt Waſte) ſhews 
that the Teſtator knew how to limit over, when ke 
thought proper to do ſo. And in tat Caſe, he did think 


It eee, to do it: And therefore fa Proviſo is turned into 
5 | 


imitation. 


As toany Implicaticn of a Limitation upon the firſt Proviſo 
— The Court can not intend or imply what does not appear 
to be the Teſtator's Intention. And no ſuch Intention of the 

Teſtator 
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5 CE Teſtator appears in this Caſe : Rather the Contrary. And 
yet it is ſaid, ** that the Efate Tail ſhall ceaſe; and it ſhall 


70 go over to the next Taker, by Implication. But there 
is no Caſe or Authority produced in Support of ſuch Im- 


1 | | plication. The Caſe of Shyrne verſus Bond, and Thomas's 


Caſe, are, both of them, contrary to it. 
1 | 


A Condition annexed to an Eſate Tail can never be meant 
to be compulſory : Becauſe the Teſtator muſt know, that 
the Tenant in Tail could bar it the very next Term. There- 
fore this Condition could not be intended by the Teſtator to 
be compulſory, ſo as to bar the Eſtate Tail which he had 


given to Ambroje Saunders. 


On hit Will, it is clear that the Teſtator did not mean 
the Efate Tail to ceaſe: For, the Condition is impoſed 


perſonally upon every Heir—** The Perſon or Perſons to 


„„ whom the Eſtate ſhall from Time to Time deſcend or 
« come.” Therefore the Teſtator meant to paſs over enly 
the particular Perſon breaking the Condition, and to impoſe 
the Forfeiture upon him or them perſonally; but never 
meant that the ae, Effate-T ail ſhould ceaſe. 


Now it is a Limitation void in Law, „that an Eſtate- 
4c Tail ſhall ceaſe in Part, and not in the Whole.” The 


Caſe of Jernyn and Arſcot+ is in Point. It would be af V. ante 


Limitation void therefore in itſelf, even if it cou/d be im- 
plied. 


It is not neceſſary to inquire whether the Heir at Law 
can take Advantage of this Condition or not: It is enough, 
that the preſent Plaintiff can not claim. It is plain to me, 
that He can not: And TI am clear that the Teſtator had no 
ſuch Meaning as has been ſuggeſted and ſuppoſed on the 
Part of the Plaintiff. 


As to the Queſtion, <* Whether the Condition was bro- 
*© ken, or not?” -In ſuch a Caſe (of ſo filly a Condition as 
this is,) the Court would perhaps incline againſt the Rigour 
of the Forfeiture, But as to this, I give no Opinion; nor 
upon Mr. Blac#fone's ingenious Conceit of the PlaintifF's 
not having taken the Name, and therefore having Hmſelf 
forfeited. The Plaintiff, who inſiſts ſo ſtrictly upon this 
being a Forfeiture of the Eſtate, has certainly nc Pretence 
to any Favour from the Court. However, in this Caſe, 
there is no need to meddle with the Queſtion about the 
Forſeiture : For the Recovery was gell ſuſtered; and there - 
fore the Piaintiff has no Title, 
| Mr. 
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Mr. Juſtice Tate: — This is certainly not a Condition pre- 
cedent. | | | 


The Queſtion then is, Whether it be a conditional Li- 
mitation ?” I am clearly of Opinion, It is ac t. Doubtleſs, 


Pris not an Expreſs Limitation : And an Implication of One 


can only be made, in order to efe&nate the Teſtator's In- 
tention ; and mult be a zece//ary Implication to that Purpoſe, 


Now this would zt be ſo. Excluſive of this Recovery, 


All the Deviſes would take effect according to the Teſtator's 


V. ante 
1932. 


+ Noe, 
LordMans- 


Intention, wwzthour ſuch an Implication. And the Court 
will not make an Implication, to ſupport an idle Intention, 


beneficial to No-body : Nor ſhall ſuch an Implication be [ 


made upon a Limitation after Efates-T ail. 


Mr. Hill cited the Caſe of * Rudhall verſus Milward, (in 
Saville 76 and Moore 212. But that Caſe does not come 
up to a Limitation after an'Eſtate- Tail. 


field had obſerved, at the End of Mr, Hill's Argument, © that Rudhall v. Milward 


« was a hard Determination; that there was no implied Limitation ; and that the 
© Remainder was to the Heir at Law, who was to take the Advantage of the 


« Breach © 


7 V. ante 
$939» 


f the Condition,” 


If this was to be conſtrued a conditional Limitation, it 
would ſtrip the ue of Ambroſe Saunders; and conſequently 
defeat the Intention of the Teſtator: He never meant to 
exclude them. And yet it is urged, ** that they ſhould be 
c excludedf. | 


It cannot, therefore, be conſidered as a conditional Limi- 
tation. Nor is it a Condition ſubſequent : For it would be 
nugatory ; as Ambroſe Saunders might immediately ſuffer a 
Common Recovery, and bar the Eltate. It can only gerate 
as a Recommendation or Defire. And this is the ſtronger, 
by Reaſon of the expre/s Condition annexed to the ſecond 
Proviſo; (notwithſtanding that it is an ineffetual One.) 


Mr, Juſtice Aon — Whether this be a Condition, or a 
Recommendation ; yet the Rules of making Implications 
do not hold in the Caſe now beforc Us. The Caſes cited 
in Support of making the Implication are founded upon 
Reaſons which do not exiſt in the preſent Cale. 


I take it to be a Condition ſubſequent ; and, as ſuch, 
barred by the Common Recovery. 


The Caſe of Rudhball verſus Milavard is beſt reported in 
Savile 76. That was conſidered as a Condition; and not a 
| | Limitation. 


a+ - aa — _— 
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>” Limitation. And that is agreeable to Thomas's Cale in 1 
No. Abr. 411. 


The Implication contended for, in the preſent Caſe, 1s 
* contrary to the manifeſt Intention of the Teſtator: who 
never meant that the EHate- Tail ſhould ceaſe on a Breach 
. of the Condition mentioned in the frft Proviſo. He cer- 
tainly meant that the Iſſue in Tail ſhould take, in Caſe of 
a2 Breach, upon the /econd Proviſo. For the Perſon to 
conſent to the Waſte,” was he Iſſue in Tail: It was not 
meant to exclude Him. He agreed to the Obſervation, 
that the Caſe of Fermyn verſus Arſcot ſeems to make this 


Condition void“. He inclined to think that Ambroſe * V. ante 


WP Saunders had his euhole Life for taking the Name. He 1935,1942- 


1 concurred in Opinion, with Lord Mansfield and Mr. Juſtice 
= Yates, that the Leſſor of the. Plaintiff had no Title.“ 


Mr. Juſtice Heavitt If this be conſidered as a Condition, 
it is collateral and ſubſequent, and would be deſtroyed by 
the Recovery. | 


Such a Proviſo as this is, ſhall operate as a Limitation, 
> where there is a Deviſe over; and alſo in /me Caſes where 
the Deviſe is to the Heir, The latter is an implied condi- 

tional Limitation: And this Caſe mult be of that Sort, if 
it were a Limitation at all. | | 


But here the Intention of the Teſtator appears to be 
contrary to ſuch Implication. Such an Implication would 
defeat the Iſſue : Whereas He intended that they ſhould be 
the next Takers, in Caſe of a Breach ; not, that they ſhould 
WE: ſuffer by it. | 


8 However, there is no Authority that ſuch an Implicati- 
on of a Deviſe over can be made, after a Deviſe in Tail. 


a Wellock verſus Hymond was a Deviſe of a Fee. And if 
it had been conſtrued a Condition, it muſt have deſcended 
to the eldeſt Son upon his own Breach of it. 


8 


Rudball's Cafe ſeems rather to have been conſidered as a 
thority in the preſent Caſe. 


In the Caſe of Jermyn verſus Arſeot, the Proviſo was re- 
pugnant: It could not take Effet by Law. The Eftate 
was ** to ceaſe, as if the Tenant in Tail Male was natu- 
** rally dead. But the mere Death of ſuch a Perſon does 
not determine his Eſtate. It muſt be a dying without 


As 


Condition, than as a Limitation, However, *tis no Au- 


*« Iſſue Male f.“ So, here, a like Repugnancy would fol- +1 Cs. 2 
low upon a like Conſtruction. 4. 


6. 


1944 _ 
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As to its being only a Recommendation = I find no Caſe in 
the Books, about Recommendations And I ſhall not enter 
into the Queſtion, ** Whether this is to be confidered as a 
© mere Recommendation or as a Condition.” 


Thomas's Caſe in 1 Ro. Abr. 411, 843. fraras in Point. If 


that was a ingle Heir, that Caſe is in Point: If not, On? 
Co- Heir may * enter for Both, And no Advantage was here 
taken of the Condition, before the Recovery was /ufered. 


V. Bro. He concluded with ſaying, that this Condition, or what- 
Abr.Copar- eyer elſe it may be called, is not ſuch a Limitation as will 


ceners, 8, 


Monday, 17 
Nov, 1766, 


+ Seq. 1. 


carry the Eſtate over to the next Remainder-Man, upon 
Breach of the Condition enjoined : And therefore the Plain- 


tiff, who is that next Remainder-Man, and only claims as 


being ſo, can have no Title to Recovery. 
| Per Cur. unanimouſly— 


Let the Poſtea be delivered to the Defendant. 
Howe, Eſq. verſus Nappier. 


Prohibition had been moved for, to the Court of Ad- 
miralty, in a Suit there for Seamen's Wages; upon a 
Suggeſtion that it was by Deed executed.” It was upon 
an Eaſfi-India Company's Charter Party: Which are al- 
ways (as it was ſaid) under Seal. | 


On the laſt Day of laſt Term, Mr. Durning ſhewed Cauſe 
againſt the Prohibition; and alledged, that theſe Contracts 
uſed to be without Deed: But by 2 G. 2. c. 36. it was pro- 


vided that they ſhould be ia Writing, declaring the Wages, 
and exprefling the Voyage. 'I hat Act ſays—“ The Agree- 


*© ment ſhall be made in Writing. But it did not intend 
to deprive the Sailors of the Benefit of ſuing in the Admi- 
ralty- Court; where they could obtain their Wages in a more 
ſummary and expeditious Method, than in the Common- 


Law Courts. 


Sir Fl:tcher Norton and Mr. Ha!ker, contra, argued for 
the Prohibition: and urged, that the Admiralty Courts 
have no Juriſdiction, where the Contract is under cal. 2 Sir 
J. S. 968 Day et al. verſus Searle, 1 Salk. 31. Opy verius 


Addiſon. [V. 12 Mod. 38. 8. C.] Ld. Raym. 577 [See it 


the Common Law, only One. 


alſo in 12 Med. 405.] Clay v. Sneiprave, They proceeded 
by a different Manner of Proof: They require te Witneſſes, 


LLonm< 
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in 4 Loxp MansF1ELÞ—lt muſt turn upon the Sugge/tion : You 


1 


may move to amend that. 
a > | 
Whereupon, Mr. Walter made a Motion for that Purpoſe : 
And a Rule was granted, to ſhew Cauſe why the Suggeſtion 
If 3 ſmhould not be amended ; and the preſent Rule was enlarged. 


re on Friday the 7th of this Month of Nowember, Sir Fletcher 


3 Norton moved to make abſolute the Rule for amending the 
' XZ Suggeſtion. 
t- = 
1 And accordingly, the Rule for amending the Suggeſtion 
n was then made abfolute: And upon the amended Suggeſtion, 
- > it was averred to be a Contract made at Land, (vis. at the 


2s Eaft- India Houſe, c.) and that it was under Seal. 


And a Rule was made, at the ſame Time, for Civilians 
to be heard againſt the Prohibition, 


t. Dr. Marriott now argued againſt the Prohibition, and for 


the Juriſdiction of the Admiralty. 
4 He ſaid He would lay down ſome firſt Principles. One of 
2 which was, that | | 
2 A Prohibition muſt be granted upon good and legal Cauſe, 
3 2 He admitted that the Court of Admiralty could not hold 
1 = Plea of Things ariſing by Deed, in Caſes where the Matter 


is to be executed on Land. They are reſtrained by the Acts of 
13 K. 2. Stat. 1. c. 5. and 15 K. 2. c. 3. 


It depends upon the Nature of the Thing ; not upon the 
7 Locality | 

They may hold Plea of Contracts for Seamen Wages, gene- 
 "'F rally. For, the Queſtion is, Whether they have earned 
their Wages or not, by the maritime Law:“ That is the 
Point in Iſſue. The Contract comes in only incidentally, not 
originally, We do notpretend to determine upon Deeds, gene- 
rally: But here it comes on only demonſtrativè. We can give the 
Mariners the moſt effectual Remedy, in Caſes of Wages. 
We can ſend Commiſſioners to examine Witneſſes : Which 
foreign Courts of Admiralty will aſſiſt. Mariners may Join 
together in ſuing, in our Courts, We examine our Wit- 


neſſes upon Interrogatories: Which is convenient to Men 
| | ME 


; 
: 
1 


Pa RT IV. Vor. IV. C 


Mich, Term ) Geo. 3. B. R. 


of that vague Kind of Life. So that they have certain and 
convenient Juſtice in the Admiralty Courts. 


The Caſes where Prohibitions have been denied, on gene- 
ral Contracts for Seamen's Wages, are the following Mv 


verſits Bonnithorne, Sir Thomas Raym. 338. Anonymous, 5 


1 Ventr. 146. and Wells verſus Oſmond, in 6 Med. 238. 
Where the true Reaſon is given, why Seamen may ſue for 
their Wages in the Admiralty, though the Contract be at 
Land; namely, that there the Ship is made liable to them; 
and there they may All join in the Suit: Neither of which 
may be at Common Law ; and yet much for the Eaſe of 


poor Seamen. 


The firſt Queſtion is, . How far the Admiralty may hold 
«« Plea of Contracts made at Land?” 


Now 3 Lew. 60. Coke verſus Cretchett, and Middleton 
verſus Sco/ly, there alſo mentioned, prove that notwithſtand- 
ing 13 K. 2. or 15 R. 2. the Admiralty have Juriſdiction 
to hold Plea of a Charter- party and Contract, though made 
at Land. | | . == 


The next Queſtion is, Whether they can hold Plea of a 3 
C Ded? And then, Whether this be a Deed?“ 5 


iſt, The Court of Admiralty proceeds by the Common 
and Maritime Laws of Ezgland, as well as by the preſent 
Syſtem of Maritime Laws in all civilized Countries. The 
Civil Law pays Reſpe@ to a Deed. And the Proceſs of the © 
Admiralty is ſummary, and more expeditious and eaſy in its 
Method of obtaining Seamen's Wages: And more ample 


Juſtice may be done, even in the Caſe of a ſealed Contract 


made at Land. Caſes do not make Law ; But Law makes 
Caſes, | | | 


I ſuppoſe the Counſel on the other Side will produce a F 


| Caſe out of Salkeld. 


But a Caſe not founded on Principles is no Authority, 


The Court of Admiralty are the proper and only Judges Y 
of the Service of Mariners. And here, the Whole of the 
Libel is the Hiring and the Performance. 3 


The Suggeſtion is founded on the two Statutes of 13 K. I 
2, Stat. I. Co 5 and 15 R. Fo Co Zo : : 1 
The Black Book of the Admiralty, (No. 25. Letter 8 4 


which is coeval with the Red Book of the Exchequer, gs 4 
Poſes 3 
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poſes thole Statutes to have proceeded from a turbulenc 
Spirit. They have been the Grounds of Prohibitions to the 


Court of Admiralty. 
Lord Coke laboured to abridge their. Juriſdiction in his 


Writings. Bat at this Day, the Spirit of theſe Statutes will 


not be enlarged. 


Therefore He hoped that Court would not pur it in the 
Power of a Company (meaning the Ea/#-India Company) to 
oppre/5s their Seamen, by granting a Prohibition in the pre- 


ſent Caſe. 


The Litigation in the Admiralty Courts is only as to 7he 
SERVICE. 


Mr. Dunning alſo argued againſt the Prohibition. 


The Wages being earned on the High Seas was the Princi- 
ple, he ſaid; of the Admiralty Juriſdiction: And the Caſe 
of Opy verſus Addiſon et al. in 1 Salk. 31. was the firſt Caſe 
to the Contrary ; and ſeems not to have been much conſider- 
ed. Probably, Bridgeman's Cale, in Hobart 11. might be 
the Ground of that Determination. 


The 2 G. 2. c. 36. directs indeed ©* that the Agreement 
«« ſhall be in Writing.” But it did not mean to take away 
the Admiralty Juriſdiction, ſo convenient to Mariners. And 
ſurely the mere putting a Seal to the Agreement in Writing 
ought not to take their Juriſdiction from them. 


The Caſe of Day et al”. verſus Searle, in 2 Sir F. S. 968. 
is only this—** The Mariners libelled on a Contract under 
© Seal: And a Prohibition was granted, on the Authority 
of Salk. zi. Viae 3 Lev. 60. contra Which Note of Refe- 
rence to 3 Lew. 60. ſhews that that Caſe ſo referred to was 
not cited or conſidered in the Caſe of Day verius Searle. | 


Sir Fleteber Norton contra, for the Prohibition. 


The Juriſdition of the Admiralty ought not to be ex- 
tended ; if for no other Reaion, yet for this One alone 1:s 
being /ummary, and exerciſed by Perſons appointed (as they 
were till very lately) by the Lord High Admiral, and with- 
out any Jury, | 


The AQs of 13 C15 BR. 2. ought to be conſtrued with 
the greateſt Latitude; and not with {trict and narrow Limi- 
tations: For, they were very beneticial to the Subject; and 


were made at the great and grievous Complain: of all the 
| Ca: 4 Com- 
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«« Commons, of the Incroachments made by the Admirals 
„ and their Deputies, upon divers Juriſdictions, Fran- 
66 chiſes, c.“ | | | 


The Civil Law is the Corner-Stone of the Admiralty-Ju- 
riſdiction; the Hinge upon which it turns: They principally | 
proceed upon that Law. Theſe Statutes provide for the 
Common Law juriſdiction upon Contracts made at Land: 
and take away their uſurped Juriſdiction, both as to Contracts 


made within the Bodies of Counties, (as well on Land as Wa- $ 


ter,) andalſo Wreck of the Sea. 


By 2 H. 4. c. 11. theſe Statutes were enforced, and dou- 
ble Damages given againſt the Purſuant in the Admiral's 
Court; and alfoa Penalty of 10/. to the King for the Pur- 


ſuit ſo made. | 


The Court are obliged, ex Debito Juſtitic, to grant this 
Prohibition: The Proceeding is coram non Fudice. It is more 
than diſcretionary: The Court ought to grant it. Theſe 
Acts of Parliament are to be encouraged and not reſtrained, 


They alledge a falſe Fad in their Libel, by laying the 
Contract to have been made at open Sea. We are not obliged to 
look for the Cauſe of Prohibition, in heir Libel : The Sug- 
geſtion, when true, is the Place to look for it. If the Sug- 
geſtion be fa//?, it is traverſable; and Coſts will follow. 


Therefore it muſt be taken to be true. And the two 
Grounds laid in it, are iſt. That the Contract was made at 
Land, wiz. at the Eaſt-India Houſe. 2dly. That it was a 
Contract under Seal, 


He admitted the Advantages the Mariner has by ſuing in 
that Court ; and that the Ship, as well as Captain, are there 
liable. So, the Mariners may All ,in, in ſuing in that 
Court. But the examining their Witneſſes upon Interrogato- 
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ries, more than balances all thoſe Advantages : Vid Voce = 


Examination 1s greatly more advantageous to the Parties ; at 
leaſt, to the Captain and Owners. S0 alſo is the getting 
clear of the Detention of Ships of immenſe Value, at the 
Suit of a common Sailor for his trifling Wages. The Eaſt- 
India Company gives high Wages, on Account of the Sailors 
not being intitled to any Wapes at all, unleſs the Ship comes 
Home: And by this Contract the Sailor waves the Advan- 
tage He would have by the Marine Law, whereby He would 
be intitled to Wages as far as He had earned them Before, 
though the Ship ſhould be loſt in coming Home. Upon 7his 
Contract, Service does act intitle to Wages ; Therefore that 
alone is a ſufficient Cauſe of Prohibition, | 

| As 


A _— 
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— 1 As to the Black Book of the Court of Admiralty—It 
als would have no Weight in a Court of Common Law : Mere 


their own Manors. 
u- 4 As to the Caſe of Coke verſus Cretchert, in 3 Lev. 60, 
ly It muſt be very inaccurately ſtated : For, the Common Law 


he Courts could not have denied the Prohibition, if the Contract 


: was by Deed. 
as | 
a- On a Contract made at Land, the Court of Admiralty can 


PH 


not proceed, 


3 


u- 24s to a Contract by Deed—They require /wo Witneſſes 
I's to prove it: Ve hold it a good Deed, where it is proved by 


r- One Witneſs only, But they are not truſted to hold Plea at 
all, where the Contract is under Seal. 

is The Caſe of Opy verſus Addiſon et al. in 1 Salk, 31. is ex- 

re preſsly in Point: And a Special Agreement, or its being 

ſe under Seal, ſo as to be more than a Parol Agreement, is laid 


down as the Ground of a Prohibition; where it takes the 
Caſe out of the general Uſage. And I take it for granted 
ne that the Court then had the other Caſes under their Conſi- 
to 7 deration, | 


4 "> The other Caſe, Day et al". verſus Searle, in 2 Str. 968. 
* 7 recognizes the Caſe in 1 Sa/k. 31. and likewiſe mentions the 
C.aaſe in 3 Lev. 60. which ceaſed to be Law, and therefore 

/0 ougnt to be guarded againſt. The Note of Reference, added 


at at the End of it, means, and is intended to ſhew, that the 
a 7 Caſe there reported by Sir J. S. was ſo determined, not- 


= withſanding the former Cale in 3 Lev. 60. which was not 
1 Law. | 
in | 


re 4s to Bridgeman's Caſe, Hob. 11—T own it to be a mere 
it Dictum. | 


” ” Our Ground of Prohibition is © That the Admiralty has 


it 3 no Juriſdiftion in Matter of Contract at Land; much leſs, 
9 = *© if it be under Seal.” 
© . 
e 1 5 0 o bd 
. Their Proceeding according to their Rules would be of 


3 the greateſt Inconvenience to the Faft-India Company, who 
5s always make ſpecial Contracts, adapted to their particular 


. 3 Circumſtances. 

d | | 

„ 1 Walker argued on the ſame Side, and to the ſame 
7 . | 


Lord 


Zeſpecially, if it forbids Lords of Manors to take Wrecks upon 
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Lord Mansfiel{—A Prohibition is ex Debito Juſtitiæ, if 


the Court of Admiralty proceed contrary to Act of Parlia- 
ment. However, if I had any Doubt, I ſhould take Time to 
conſider, Theſe Statutes take away their Juriſdiction in al/ 


Caſes of Contracts made uen Land: And yet their Juriſ- 


diction has been allowed in Caſes of Contratts made upon 


Land, with a Mariner“ to ſer we for Wages,” in the ordinary 


and uſual Way. There the Contract is only a Memorandym 
fixing the Rate, and aſcertaining the Wages : But the Service 
at Sea is the principal Matter in Conſideration. This has 
been permitted, for the Convenience of Sailors: The Gr/t 
and Foundation of the Action is the Marine Service. They 
do not, in their Demands there, ſtate a Contract. 


But the Caſes in 1 Salk. 31. and 2 Str. 968. are expreſs, 
7 that where there is a Special Agreement by which the Ma- 


5 riners are to receive their Wages in any other Manner than 


5 1s uſual; or if the Agreement be under Seal, ſo as ta be 
© more than a parol Agreement; in ſuch Caſe, a Prohibiti- 
% on ſhall be granted.” 1 


The ſame Caſe of Oy verſus Addiſon et al. reported in 1 
Salk. 31. is alſo reported in 12 Mod. 38. The Suit in the 
Court of Admiralty was for Mariners Wages. The Sug- 
geſtion for a Prohibition was of a Contract in Writing made 
for them af Land,” The Court ſaid, ** that nothing but 
*© conſtant Practice affirms the Juriſdiction which they 
«© allowed that the Court of Admiralty has in ſuch Caſe.“ 
But they held that if there be a Special Agreement that Ma- 
<* riners thall receive Wages ix any other Manner than uſual ; 


or if the Agreement be ander Seal ; in both theſe Caſes, Pro- 


Hibition ſhall go. They added“ But where it is in Vrit- 
ing only, it is but a parol Agreement; and therefore they 
«© have Power, as here.” Which ſeems nonſenſical; and 
yet is eaſily explainable: It means no more than this ; ** that 
if the common and uſral Agreement, generally made by Pa- 
* rol, happens to be put into Writing merely, (without Seal 
or adding any Special Agreement) it is no more than a 
Memorandum of the Rate of Wages.” ED | 


The Caſe of Day and Others againſt Searle, in 1 Strange 
968. is moſt expreſs, that if the Contract is ander Seal, a 
«© Prohibition ſhall be granted.” And the Note at the End 
of it, © Vide 3 Lev. 60. contra,” means notwithNanding 


n 


the Caſe in 3 Lew. 60. to the contrary.” 
Here, the whole Merits may turn upon the Conſtruction of 
the Special Agreement. However, the being under Seal is 
8 N | | not 


e 


rem Geo, 3. B.le- © 


not the only Difference between this Contract, and ordinary 
Contracts for Mariners Wages. 


Therefore We are Bound, in my Opinion to make the Rule 


abſolute for a Prohibition. 


The three other Judges concurred, that as this was a Special 


Agreement, and under Seal too, a Prohibition ought to be 


granted. And 


Mr. Juſtice Jates thought the Uſage of permitting Sailors 
to ſue in the Almiralty for their Wages, was founded apon 
this Principle, „“ that where there is 20 Special Contract, 
«« their Reliance is on the Credit of the Ship ; whether the 
Contract be ia Writing, or not. In which Caſe they de- 
clare upon the Serwice ; and the Mriting is only given in Evi- 
d:nce. But it is otherwiſe, where they are obliged to declare 


upon the Deed. 
: Per Cur?, 


Let the Rule for a Prohibition be made abſolute. 


Woolley and Another verſus Idle. 


HIS was an Action of Debt brought upon a By-Law 
by Thomas Woolley and Henry Collins, Maſters of the 
Fellowſhip and Company of Merchant-Taylors within the 


: City of Bath, 


The Declaration ftates the Charter of that City, granted 
32 Elix. with a Power to the Mayor, Aldermen and Com- 
mon- Council to make By-Laws ; and their Acceptance of it ; 
and that Time out of Mind, there had been a certain anci- 
ent Guild or Company, called the Fellowſhip and Company 
of Merchant Taylors, of which there have been and ſtil} are 
Two Maſters ; and that there hath been Time immemorial 


19 5 


Tuef, 1$th 
Nov, 1766, 


an ancient Caſtom e That no Stranger-Perſon hath of Right 


© uſed or exerciſed, or of Right ought to uſe or exerciſe the 
„Craft or Myſtery of a Taylor within the City aforeſaid, 
except He be free of the ſaid City.” It then ſtates a By- 
Law, made 12th May, 4 C. 1. which ordains, ©* That no 
Stranger nor Foreigner, at any Time thereafier, ſhould 
© uſeor exerciſe the Craft or Myſtery of a Taylor within the 
„ ſaid City, except He ſhould hrit be made free of the ſaid 
« City; under a Fenalty of 3s. 4d. per Diem, to be paid to 
ce the Maſters of the ſaid Company of Merchant. Taylors for 
« the Time being, to the Uſe of the Poor of the ſaid Com- 
% pany.” It then charges upon the Defendant, that He 


having | 


n 
' 


| 
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having Notice of the ſaid By-Law, and being a Stranger and 
Foreigner, had exerciſed the Craft and Myſtery of a Taylor 
within the ſaid City, on the 1ſt of April and two Days after- 
ward, without being free of the City ; and thereby forfeited 
to the Uſe of the Foor of the ſaid Company the Sum of 3s. 
4d. per Day for each of the ſaid Days. 


To this Declaration, the Defendant demurred, generally: 
And the Plaintiffs joined in Demurrer. 


Mr. Fearnley, for the Defendant, argued, that this By-Law 
was void; being contrary both to Common and Statute Law: 
And he inſiſted, that the Cuſtom ſtated did not ſupport it; 
and was itſelf bad. He cited 5 Mod. 105. Robinſon verſus 
Gro/-ourt, 11 Co. 53. the Caſe of the Taylors of Jpfavich ; 
and Cro. Eliz. 803. the Corporation of Weavers in London 
verius Brown. . | 


tiffs 


But per Lord Mansfeld — There is Nothing of Doubt in this 


Caſe. The Cuſtom is gocd; and warranted by a vat 
Number of Caſes. Therefore the Demurrer muſt be over- 
ruled, | | 


Judgment for the Plaintiffs. 


Roe, on the Demiſe of Henry Noden, verſus 
George Griffits and Elizabeth his Wife, and 


Charles Thomas and Mary his Wife. In Treſ— 


paſs and Ejectment. 


| TFH IS was a Special Caſe reſerved at the laſt Summer- 


Aſſizes for the County of Surry; where a Verdict was 


found for the Plaintiff, ſubject to the Opinion of the Court 


upon the following Caſe. 


Blackawell North being duly admitted, and ſeiſed in Fee 
of the Premiſſes in Queſtion, (being Copyhold of Inheritance, 
held of the Manor of Ebb;fham in Surry,) in Conſideration 
of a Marriage intended between Him and Rachel Noden, on 


20th April, 1424, ſurrendered the Premiſſes by the Rod, into 8 
the Hands of the Lord of the Manor, by the Acceptance 


of the Deputy Steward thereof, (Thomas Harris, ) to the 
Uſe of Himſelf, his Heirs and Aſſigns, till Solemaization of 
the Marriage; then to the Uſe of the ſaid Blackwell North 
and his Aſſigns, for his own Life; then to the Uſe of the 
ſaid Rachel and her Aſſigns, for her Life; then to the Uſe 
of Truſtees, during the ſeveral Lives of the ſaid Blackwell 
North and Rachel, upon Truſt to preſerve contingent Re— 

mainders: 


Mr. Dunning, contra, was ready to argue for the Plain- 
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mainders: And after the Deceaſes ot L/ackwell North and 
f Rachel, and the Survivor of them; then io the Uſe of ſuch 
I Child or Children of the ſaid Blackwell North on the Body 
4 of the ſaid Rachel to be begotten, and for ſuch Eſtate and 


2 Eftates, and in ſuch Manner Shares and Proportions, as the 
: ſaid Blackwell North, in his Life-time, by any Deed or 
> Deeds, Writing or Writings, duly executed, and atteſted 


by three or more Witneſſes, or by his laſt Will and Teſta- 
ment in Writing duly made and publiſhed, ſhould limit 
direct or appoint; and for Want of ſuch Limitation Direc- 
tion or Appointment, and until ſuch Limitation Direction or 
Appointment ſhould. be made, and until ſuch Eitate and 
Eſtates ſo limited directed or appointed, ſhall reſpectively 
commence and take Effect; and as ſuch Eftate or Eſtates, 
ſo limited directed or appointed, thall reſpectively end and 
- determine, to the Uſe of the Heirs of the Body of the ſaid 
* BLlackwell Nerth on the Body of the ſaid Rachel to be be- 
; gotten ; and in Default of ſuch Iſſue, to the Uſe of the ſaid 
I Blackwell North and of his Heirs and Aſſigns for Ever. 


7 Soon after making the ſaid Surrender, the ſaid Marriage 
took Effect. | 


On 26th May, 1725, at a Court then holden by the 

Steward, 'Dormer Parkhurſt, Eſq; it is preſented by the 

Homage, and atteſted by the ſaid Thomas Harris, Deputy- 
Steward, and recorded and inrolled, That on the 5th of | 
«« April then laſt paſt, the ſaid Blackwell North ſurrendered [i 
„ by the Rod, and by the Acceptation of the Deputy- | 
„Steward, ail his cuſlomary Meſſuages, Lands, 'Tenements, 
«© Hereditaments, &c. with their Appurtenances, Ec. Cc. 


% to the U/es of his Will, in proper Form.” | 


On 27th April, 1743. He made his Will; and thereby 
gave to his ſaid Wife Rachel and her Heirs, All and ſingular 
ſuch bis Freehold and Copyhold Lands and rea! Eſtates, 
with their Appurtenances, as He Himſelf, or any other 
Perſon or Perſons in Truſt for Him or to his Uſe, were or 
ought to be intitled to or 1nterefted in, in Poſſeſſion, Rever- \4 
fron, Remainder or Expectency; and all his Eſtate, Right, { 
Title, Intereſt, Uſe, ruſt, Inheritance, Claim and Demand [ 


whatſoever, either at Law or in Equity, in, to or out of the 
ſame, and every or any Part thereof; and alſo all his Chat- 
tels and perſonal Eſtate; and made Her his tole Executrix. 


On 22d May, 1751, it was, at a Court Baron then holden | 
by Thomas Harris the then Steward, preſented by the Ho- 
mage, and atteſted and inrolled, That upon the 2oth of 


« -pril which was in the Year of our DOoRD 1724, the ſaid 
| «© Blackwell 
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« Blackwell Nori/b, a Cuſtomary Tenant of the Manor, for 
% and in Conſideration of a Marriage then intended between 
« Him and the ſaid Rachel his now Wife,) did ſurrender, 
„ by the Rod, into the Hands of the then Lord of the 
«© Manor, by the Acceptance of the ſaid Steward, (then 
«© Deputy Steward thereof,)” Oc. Sc; [ſetting out the 
ſaid Surrender of 2oth April, 1724, verbatim, as before 
ſtated ; and alſo the Admiſſions of North and his Wife, in 
the Words following—] ©* And afterwards, now alſo at this 
Court [22d May, 1751,] the ſaid Blackwell North and 
© Rachel come in their own Perſons, and humbly pray that 
«© they may be admitted Tenants to the Lord, to all and ſin- 
„ gular the Premiſſes above ſurrendered, with the Appur- 
« tenances, ACCORDING TO THE TENOR AND INTENT / 
e the ſame Surrender, And thereupon the Lord, by his 
«© Steward aforeſaid, and by the Rod, doth row at zhis 
Court grant to the ſaid Blackavel/ North and Rachel re- 
« ſpectively, the aforeſaid ſurrendered Premiſſes with the 
«« Appurtenances ; To have and to hold the ſame unto Him 


e the faid Blackwell for and during the Term of his natural 


Life; and from and after his Deceaſe, To have and to 
«© hold the ſame unto Her the ſaid Rachel for and during 
«© the Term of her natural Life; of the Lord, &c. by the 
«© Rod and by Copy, Cc. according to the Cuſtom, Se. 
« by the yearly Rent, Sc. And fo the ſaid Blackwell and 
6 Rachel are noa admitted Tenants, Cc; and have ſeverally 
« Seifin by the Rod. And the ſaid Blackwell doth his 
„ Fealty: But the Fealty of the ſaid Rachel is reſpited. 
And the ſaid Blackwell giveth for his aforeſaid Admiſſion 
« Nothing; BECausE He was b-fore admitted to the ſame 


* Premiſes; but giveth and prayeth to the ſaid Lord, in 


«© Court, for the aforeſaid Admiſſion of the ſaid Rachel, c.“ 


During all this Time, the ſaid Blackavell North ſerved 1% on 
„e HoM AGE, as a Cultomary Tenant, | | 


In Ocober, 1753, Blackwell North died, without Iſue. 
On 21ſt January, 1754, the ſaid Rachel North (his Widow" 


was admitted in Fee to the Premiſſes, under the ſaid Will of 


Blackwell Norib, her Huſband ; and ſurrendered the ſame 
to the Uſe of her Will. _ Ie. 


On 21ſt May, 1764, ſhe made her Will; and deviſed to 


the Leſſor of the Plaintiff; and died in June, 1764. 


On 2oth May, 1765, the Leſſor of the Plaintiff was ad- 
mitted to the Premiſſes, under Kache/'s Will. | 


The 


7 
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F The Defendants Elizabeth Crifits and Mary Thomas are f 
n the Heirs at Law of the ſaid Blackwell North, : 
e The Queſtion is © Whether the Plaintiff is intitled to re- 

n cover under the Ejectment?“ | 

g | 

- Mr. Cox, on Behalf of the Plaintiff, the Deviſee of Rachel, 

1 argued that Nothing had been done to revoke the Will of 

s Blackwell North, © - 

| 


He ſaid He would premiſe fome Rules which have been 
lately laid down in Caſes of the like Kind : But that He was 
fighting in the Dark; not knowing what his Adverſary 
would inſiſt upon, e Anu 


Lord MANSFIEID— The Other Side had better pro- 
poſe their Objections, and go on. 


Mr. Serjeant Leigh, who was for the Heirs at Law of 
Blackwell North, accordingly did ſo: And his Argument 
was, in Subſtance, as follows — 


What Blackwell North has done ſince the Making of his 
Will amounts to a RE vocarlo of it. : 


The Short of the Caſe is this Blactwell North, being 
ſeiſed in Fee, ſurrendered to the Uſes of his Marriage- 
Settlement. In this Settlement, He reſerved a Power to diſ- 
mou amongſt his Children; with Reverſion to Himſelf, in 
ee. 3 


This Surrender, though made in 1724, was not preſented 
till 1751. 15 


The mere Surrender had no Effect, before the Preſentment 
of it: Blackwell North had the whole Fee Hill in Him. 


The Surrender unpreſented made 2 Alteration in the 
Eſtate of the Surrenderor. None could happen TiLL Ad- 
mittance: For Nothing paſles till Admittance. Cro. ac. 
403. Froſel verſus Welſh. 3 Bulft. 214. S. C. (though 
called there Refavell verſus Wel/h.) 1 Peere Williams 14. 
Fiſher verſus Wigg. | 


This being the Caſe, His being ſworn upon the Homage 
and appearing as Tenant, makes no Difference ; becauſe He 
was Tenant in Fee to the Lord, before : He only continued 
Tenant. It is not like the Caſe of a Stranger, ſummoned 
by the Lord ““ to attend his Court :” Which may amount to 
2 virtual Admiſſion of Him, 

5 The 


11956 Mich. Term 7 Geo. 3. B. R. 
Taue Surrender, to the Uſe of his Marriage-Settlement, 
was in 1724 : That, tothe Uſe of his Will, in 1725. 


This Surrender to the Uſe of his Will operated, therefore, 
upon his firſt Eſtate, the o/d Efate in Fee; not on the new Re- 
verſion. | | 8 


In 1745, He made his Will, and deviſed to his Wife in 
Fee: Under whom the Plaintiff claims. 


But the original Surrender of 1724 was not preſented till 
eight Years after his Will was made: And He was thereupon 
admitted according to the Tenor of the Surrender in 1724 ; 
though to different Uſes, a little varying from thoſe of the 
original Surrender. | | 


——ů³vñuͥ u us — — 
— es — 
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However. this Deſcription in the Admittance is of no 
Conſequence : For the Surrenderee is in under the Surrender, 
and not under the Admittance; the Lord being merely an 
Inſtrument. 1 Ro. Rep. 438. Lane verſus Pannell; and 
many other Caſes, ” 2 


— — — at 


— . 


And here, the Lord has admitted Him according to the Te- 4 
wor of the Surrender. | | 1 


The Difference between the Surrender and the Admit- 
tance aroſe, probably, from Blackavell North and his Wife 
having, at the very diſtant Time of the Admittance, no Chil- I 
dren, nor Expectation of any after ſo many Years, I 
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On this Admittance, therefore, He became Tenant for 
Life, Sc. according to the Limitations in the Surrender, 


—ͤ—ñ]].—— — — 
— 2 — 


A Surrender varying the old Uſes and creating new Ones 
would undoubtedly revoke the Will. 


— —— No 
2 


— ee er ee I 
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But the great Point which will be urged againſt Me, (ſince 
*V, ante the Determination of the Caſe of Selwyn verſus Scluyn“,) 
vol. 2. is, That the Surrender was a Part of the /ame Jr anſaction; 4 
Page 1131. and that the Admittance will refer back to the Time of 6 
x 670 this Surrender, and All be conſidered as One Conveyance.” 
And this is the great Difficulty I have to get over. 


. ͤ—E¾w AIDS ir I et Cl ae Mr 
— — 2 — — 


I ſhall therefore endeavour to Aiſtinguiſb this Caſe from that 
of Selauyn verſus Selauyn. | g 


That Caſe turned upon a Recovery ; This, upon a Surrender 
and Admittance. . . 
| The 
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The Surrender in 1724 to the Uſes of the Marriage-Settle. 
ment paſſed Nothing our of the Surrender Which is gt the 
Caſe of making a Tenant to the Præcipe, in a Common Re- 
co very. Again, The Admittance gives the Operation here: 
But in the Caſe of a Common Recovery, it is the Deed to 
make a Tenant to the Præcipe which does it, and is the ope. 
rative Inſtrument. h 


Another Great Ground of the Caſe of Selwyn verſus Sel. 
yn Was, to complete the Intention of the Tenant in Tail.” 
And the Whole was therefore taken zogether, as One Con- 


veyance. 


But here, Blackwell North had the hole Fee in Him: He 
had a deviſable Eſtate in Him, Zefore Admittance. And ſo 
He thought, Himſelf : For He waited eight Years to be ad- 
mitted, after he had made his Will. Therefore he had no 
Intention to efifuarte his Will by this: He only intended to 
have his Wife admitted Tenant for Life, 


Therefore there is no Need nor Reaſon in the preſent Caſe, 
to couple theſe Acts together, in order to efefuate his Inten- 
tion. - 


This Surrender and Admittance do therefore FoLLow the 


Will, and not precede it. Conſequently, They are a Revo- 


cation of it: And therefore the Leſſor of the Plaintiff, who 
claims under it, has no Title. 


Mr. Cox, contra, for the Leſſor of the Plaintif. 


A Teſtator muſt have the /ame Eſtate at the Time of his 
Death, as at the Time of the Dewi/e : Or elſe, 'tis a Revoca- 
tion. #®8Selwwyn verſus Selwyn ; and Doe, on the Demiſe of 
Odiarne, verſus WMhitebead“. | 


Bur it is otherwiſe, where there is zo: an Alienation: For, 
in ſuch Caſes, *tis a Corroboration ; as Performance of a Con- 
dition, by One who has an Eſtate on a Condition ; or get- 
ting in an equitable Eftate ; or levying a Fine, to confirm 
Partition. For, where there 1s no Alienation, it will be no 
Revocation ; unleſs an Intention to revoke ſome how ap- 


pears. 


Articles to ſettle Land will not amount to a Revocation : I 
mean, that they do not, at C,mmon Law, amount to One. 


2 Peere Williams 328, Sir Parnard Rider, verſus Sir Charles 


Wager. 


In 


V. ante, 
vol. z. pages 
1131 and 
704. reſpec- 
tive ly» 


0 
bl 


Mich: Term 7 Geo. 3. * an 


> V. ante, 


In Copyhold Eſtates there is no NecessiTY of an Admit- 


tance, but only in Caſe of the Change of a Tenant: And 2 
here was zo Change of Tenant. On the firſt Surrender to the 1 


Uſe of his Marriage- Settlement, there was no Occaſion of 
an Admittance: The Surrenderor and Surrenderee were the 
Jame Perſon. The Lord knew his Tenant ; and He could 
not have compelled a new Admiſſion of Him, even if the 
Wife had died: And there could be no Admiſſion of the Chil- 
dren unborn. The Lord is only an Infrument. A Perſon 
could not be admitted, who was Tenant before : At leaſt, it 
was not requiſite for Him; though it might have been ſo for 
his Wie and Children, His continuing to appear as a Ho- 
mager, will apply to every Surrender that He ſhall make af- 
terwards. When he was admitted, He paid Nothing ; as hav- 
ing been admitted before: But if He had not been admitted, 
the Surrender was void ; and then the Will would operate 
upon the o Eflate. It might operate as well upon the o/d 
£/tate, as upon the new U/e. 


His Admiſſion in 1751 was no Alienation; and there was no 
Occa/fion for it: He was only admitted to a %% Eſtate than He 
had before. The Surrender is the material Inſtrument : The 
Admiſſion could not exiſt without it. If there was no Occa/ion 
for the Admiſſion, it can not amount to a Revocation He 
was thereby only abliſbing the Eſtate upon which He meant 
the Will thould operate. And if it is not void, it muſt R E- 
FER BACK to the Time of the Surrender. Selwyn verſus Sel- 


wyn (Ante 1131.) 


The ſubſequent Inrolment of a Bargain and Sale will make 
good the preceding Act. Gowbolt 270. Ludthw and Stacie's 
Caſe. | 5 


All theſe together operate as ons Aſſurance. Selwyn ver- 
ſus Selwyn, Doe, ex Dini. Odiarne verſus Whitehead. 
Sir John Ferrer and Sir john Curſon verſus Sir Richard Farmer 


et al. Cro. Fac. 043. 


A very material Part (the material Part, indeed, ) of this 
Aſſurance (wiz. the Surrender) was made befir, che Date of 
the Will. This SURRENDER was his own Act: The Ab- 
MISSION is not hrs Act, but the Ad of the Lord. And the 
Act of another Perſon ſhall not operate as a Revocation. Be- 
ſides, The Admitrance relate to the Surrender. sir William 
Jones 428. 1 Salk. 185, Benson verius Scot. 4 Co. Copyhold 
Caſes 28, 29“. 


The Admiſhon is not the Material Part : It is only a Con- 


firmation of his Intention. However, there could not be an 
i 5 Ad- 


8 
85 
x 
E 8 
A 8 
Ws 
SY 
2 
7 
K 
3, 
3 
8 
bp 
3 
LIES 
5 
58 
5 
* 
5 
Ul 


e a 1 ei 6 1 


" 
7 
» 
= 
_—” 
* 
x 8 
= 
BE ' 
1 
554 * 
hy „ 
1 
+ 8 
4 
"OM 
1 
51 3% 
e A 
Ss 
1 
„ 
1 9 
* 
3 
. '% 
* Fo 
4 * 
1 
6%, 
* : Gag 
2 
72 w 
85 
* 
9 
— 4 
N 
7 
- 
* > 
1 
Vp 
* * 0 
3 37 * 2 
3 
e 
3 
— 
7 
% 
we 
or * 
ny” 
3 
4 
22 
22 N 
1 
HD 
48 
: 1,48 
12 * : 
32M 
a IH 
aq 
v5 
_ 
1 
? bk; 
of 
AM 
wA 
"4 
© 
4. 
" 4 
— 
hs 
cm 
* 
»2 
+57 4 
1 
. 
4% 
Be 
2 
be. 4 
LY 2 
2 
8 
8 2a 
— 
1 
i 
7 
12 
* 
* 
07 
0 
2 
wy 
a 
-H 
Xa 
25 
7 
5 
£4 
* 
- 
i 
2 
— 
br” 
3250 
5 
» 
07 
Neb 
We 
7 
9 
of 
's 
5 
OE + 
57 
4 
A 5 by 
"£4 
8 
2 
N. 
Be 
3 
WM 
»"£ 
3 
a, 
"Ws" 
Ko 
. b 4 
1 
97 
bo 
6 
hy! 
— 
LIES 
FG 
8 
5 
* 
Fo 
ul 


3 Mich. Term 7 Geo. 3. B. R. 


1959 : 


Admin of more than is juſtified by the Surrender : And it 
is conſiſtent with the Wul. 


The Huſband neither was nor could be admitted to the Re- 
verſjon. The Admiſſion could be good only for the two Lives; 
becauſe the Intereſt of unborn Children intervened ; who 
could not be admitted, becauſe xo: in , And the Wite's 
Eſtate was /z/5 than the Surrender gave Her. Therefore this 
Admiſſion couid not be a Rewocation. It does not deſtroy the 


Eſtate given by the Will. 


A Conveyance, after making the Will, couid only be a 
Revocation pro zanio. Lamb verſus Parker, Equity Caſes abr. 


410. pl. 9. 


It is moſt clear, that Blackwell North never meant or intend- 


ed that this Admiſſion ſhould operate as a Revocation of his 


Will. It can operate no further than it went: And it went 
no further than the Lives of Him and his Wife. 


The Surrender was either void; or ſo far good, as that the 
Will operated upon the o Eflate. If it operated upon the 
Reverſion, it was 20 Revocation. © 


Mr. Serjeant Leigh, in Reply An Admittance $UBSEQUENT 
to a Will, amounts to a Revocation of it. 


The Caſe of Lamb verſus Parker was only a partial Diſpo- - 


ſition: This is a total One: a Diſpoſition of the hole Fee: 
an Alteration of the old Uſes ; and a manifelt zezv Di/poſition 
cf the WHOLE. 


The Admiſſion here fo/loavs the Surrender, The whole 
Uſes were varied. This is a total Diſpoſition of the % Uſe ; 
and a Creation of zew Ones. And they have ariſen por: 
ſuch Admiſſion : They did act ariſe before. A Purchaſer un- 
der new Uſes can not be in before Admiſſion, 


The Will can not operate both upon the old Uſe and upon 
the new One. | | | 


The great Difficulty with me 1s that of its All being Ont 
Conveyance, and the Admiſſion . REFERRING BACK to the Sur- 
render, 


In the Caſe of Doe, ex Dimiſ]*. Odiarne verſus Whitehead, 
the Parts could not be ſeparated: But here, the Tranſac- 
| tons 


ny 
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Fee. ſimple, at the Time of making his Will. 


As to his Intention to confirm his Will—If he meant to 
confirm his Will, Why did He wait eight Years before Ad- 
mittance? If He thought He ſhould have no Children, What 
Need had He to pay a Fine, for Admittance to what both He 


and his Wife had before? There was no Reaſon for his being 


admitted in order to confirm his Will : And therefore He meant 
by this Admiſſion in 1751, to revoke it. 


Lord Mansfeld—The Queſtion is, © Whether this Will 
« fands, as a good ſubſiſting Will; or is revoked ?” 


It has been argued at the Bar, upon the Foot of a Revo- 
CATION ; and that the Lord took from the Surrenderor, 


« and regranted to Him again the awhole Eſtate ;” and that q 


«© this amounts to a Revocation of his Will.“ 


There is no Colour, upon the Circumſtances Rated in the 
preſent Caſe, to ſay that the Teſtator 1iNnTENDED to revoke his 
Will. An InTENnTION fo revoke might indeed (if it had ſuf- 
ficiently Appeared,) have made a. very different Caſe. Here 
it is clear that the Teſtator had 20 ſuch Intention. 


The CHANGE OF EsrATRE is, therefore, the only Objecti- 
on that can be urged in h.. Cafe, EY: 


Where a Man, ſeiſed of an Eſtate, makes his Will and de- 
viſes it, and afterwards conveys it entirely away: though He 
takes it back again by the ſame Inſtrument, or by a Declara- 
tion of Uſes; it is a Revocation ; becauſe, as it is ſaid in the 
Books, He has parted with his whole Eſtate. . 


This Rule being now eſtabliſhed, muſt be adhered to: Al- 
though it is not founded upon truly rational Grounds and 
Principles, nor upon the Intent, but upon legal Niceties and 

q Subtilty. However, as in the Earl of Lincoln's Caſe«, it 
9 was ſo far eſtabliſhed that it ought to be obſerved in future, if 

R - 1 like Caſe ſnould happen; we muſt not depart from it now, 

Ind Abridg. notwithſtanding One would wiſh that no ſuch Rule had ever 

ment of E. been eſtabliſhed, and lament that ſuch nice Subtilties thould 

quity Caſes, have been admitted as the Ground of it. 

v. 1, p. 411, | 

3. 3 of But the preſent Caſe does 20 come within the Rule. 
mem Vs Blackwell North, the Teſtator, had a Reversion IN FRE 
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45 not operate For, the Uſe reſults by Operation of Law. 
This Rewer/ion in Fee is the only Subject Matter of the De- 
wiſe, In 1725, He ſurrenders to the Uſes of his Will; 
and afterwards, in 1751, He is admitted, upon the former 
Surrender (made in 1724,) to the Uſes of his Marriage-Set- 
tlement. | | | 


An Admiſſion muſt fol/oww the Surrender: The Lord has no 
Power over it. The Surrender directs and governs the Ad- 
miſſion. Therefore the Admiſſion is prout Lex poſtulat It is 
no Re-Admiſſion to his REversIon. It effectuates the U/eg 
limited; but leaves the Reverſion as it was. 


This makes an End of the Caſe : For, here is no Convey- 
ance of the Fee, no taking back an Eſtate in it. 


But ſuppoſing the Fee to have been limited to a third Per- 
ſon—I do not think that even in that Caſe, what has been 


done by the Teſtator would have revoked the Will. 


Tt is ſaid; on the Part of the Defendants, ** that the Sur 
* render alone (unpreſented,) makes 10 Alteration whatſo- 
«« ever.” But I deny that: It is a Conveyance of the Owner- 
ſhip of the Eſtate ; and the Admittance is only * Form. Nis V. ante, 


a Ceremony derived from the Origin of Copyholds: But the x 543accord, 


Lord's Act is, now, mere Form. He can not alter, nor af- 
fect the Surrender: He is a mere Inſtrument, and compellable 
to admit according to the Surrender. A Mandamus would 
compel Him: A Decree in Chancery would compel Him, 
The Surrender'is a Depoſit in his Hands: The Land 1s bound 
by the Surrender; and the Admittance has Relation 


to it. 


The Caſe of Benſon verſus Scot is deciſive, © that the Land f 1 alk. 
<< is bound by the Surrender; and that the Admittance relates 185. pl. 3. 


to the Surrender.“ This is ſettled. 


If a joint. tenant in Fee ſurrenders to the Uſe of his Will; 
deviſes, and dies; and then the Surrender is preſented; 
the Admittance of the Deviſee to a Moiety ſhall f relate to f v. co 


the Surrender. The Eſtate of the Land was bound by the 51.3. Lit, 
Surrender. The Admittance is Form It is the Shadow to | | 


the Subſtance. 


If a Diſſeiſee makes his Will, and afterwards enters, and 
then dies; 'tis a good ſubſiſting Will, and not revoked : For, 


his Entry ſhall have Relation back to the Time of the Difſ- 


ſeiſin. So, if a Diſſeiſee releaſes, it ſhall have Relation 
back. Sog an Eſcheat, after the Date of a Will. So, if 3 
Perſon ſeiſed of a Remainder in Fee makes his Will; and then 
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the Tenant for Life dies, in the Teſtator's Life-time ; che 
Will is not revoked thereby. All theſe ſhall relate back. 


So here, the Admittance of the Lord ſhall relate back to the 
Time of the Surrender, and is only a Completion of it. 


This Caſe is directly within the Principles of the Caſe of 
Selwyn verius Sclaeyn; That the hole of a Conveyance ſhall 
«« be taken together; and the ſeveral Parts of it ſhall relate back 
© to the principal Part.“ | 
So that either no Alteration at all is made by this Admit- 
tance, or, if there be any, yet the Admittance ſhall have Re- 
lation back to the Time of making the Surrender. 


Therefore J am moſt clearly of Opinion That there is no 
4 Doubt at all in this Caſe,” 


The Other THREE Jus concurred in the ſame Opini- 
nion: And ALL agreed, that after the Surrender in 1724 
% to the Uſes of the Marriage- Settlement, the Reversion 
«« ſtill remained in Blackwel! North ; and that wo Alteration 
* Sc2 many or Change ef £//ate happened in this Caſe.“ 


of the Caſes i 
here cited, together with more on the ſame Subject, in Viner, Title Neviſe (R. 6.) 


* Revocation by AQ of Law, or Alteration of Eſtate in Deviſor,” Page 143 to 151. 


Per Cur. unanimouſly 


Judgment for the Plaintif, 


j 


5 Winchelſea Cauſes. 
Nov. 1766. 
EVER ANL Rules were depending at this Time, againſt 
Ja large Number of the Corporators of this Borough, for 
them to , ſhew Cauſe (reſpettively) Why Informations in Na- 
ture of Quo N arranto ſnould not be granted againſt them, to 
ſew by what Right they claimed to hold their Offices. 


The Length of Tim? that they had been in Poſ2Jiom reſpec- 
tively, was very different: Some of them had been in Poſ- 
ſeſſion ae 20 Years ; ſome of them, near 20 Years; and 


ſome of them, conſiderably leſs than 20 Years. 


Tar Cover thought it would be right to fix a cer- 
tain Point of Limitation, beyond which they would not go 


back, to diſturb a Poſſeſſion ſo long acquieſced in. And 
A” . 5 8 having 
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having taken due Time to conſider how many Years this 
quiet Poſſeſſion ought to have laſted, in order to protect it 
from future Impeachment; 'They now publickly declared 
the Reſolution they were unanimouſly come to; namely, 
that after twenty Years unimpeached Poſſeſſion of a Corpo- 
rate Franchiſe, no Rule ouzht to be granted againit the Per- 
ſon in ys to oblige Him * ro ſhew by what Right he 
holds it.“ | | 


This Reſolution, they ſaid, was analogous to the Rule that 
had been laid down in ſeveral other Caſes. 


The Statute of Limitations (21 Fac. 1. c. 16+ je 1.) con- 
cerning Writs of Formedon and Entry into Lands, 1s con- 
fined to twenty Years. The Statute of 10 V. 3. c. 14.4 1. 
concerning Writs of Error is alſo confined to twenty Years. 
Courts of Equity do not allow the Redemption of a Mort- 
gage, after twenty Years. Bills of Review have been gene- 
rally diſallowed after twenty Vears. Bonds which have lain 
dormant, ſhall be ſuppoſed to be ſatisfied, after twenty Years. 
Ejectments require a Proof of Poſſeſſion within twenty 
Years. | | | 


So that there is an Analogy between this and other Limita- 
tions confining the Retroſpect to a reaſonable Time. And 
Lord MANSFIELD notified to the Bar, in the Name of the 
Whole Court, That upon talking over and conſidering the 
Subject, They were All clearly of Opinion “' that twenty 
« Years was the me plus ultra, beyond which the Court would 
re not diſturb a peaceable Poſſeſſion of a Franchiſe : But that in 


ce every Cate wir HIN twenty Years, their granting the Rule, 


& or refuling to grant it, would depend upon the particular 
* Circum/tances of the Caſe that ſhould be in Queſtion before 
© them.“ | | | 


Rex verſus Edwin Wardroper. 
1 WO Days after ſuch Declaration made by the Court, 


as above; there came before them ſeveral of theſe Rules 
© to ſhew Cauſe why Informations in Nature of 2yo W arran- 
f ſhould not be granted againſt the ſeveral Defendants 
e claiming Rights as Corporators of Vincbelſea. | 


One of the Principal of them was this Edwin Wardroper, 
The Length of Poſſeſſion of their reſpective Corporate Cffices 


were (as has been ſaid before) very different: ſome, above 


twenty Years ; ſome under. Wardroper's Poſſeſſion was of the 
Length of nineteen Years and eight Months, after a Re- 
Election, (which Re- Election had been made for greater 
Caution ;) and of wenty-ſeven Years from his original Elec- 

. D 2 tion. 


Wedneſday 
I gth Ju, 


1766, 
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tion. The Objection to Him was Non-Refrancy, ſworn 
againſt him to the Belief of three Perſons who made the 
Affidavits. But He produced po/tive and full Affidavits to 
the Contrary: And He ſhewed that the Makers of the Affi- 
davits had voted for Him; and had concurred with his Acting 
in this his corporate Office, upon many Occaſions; and never 
before objected to the Legality of his Right. He alſo ſwore 
that He had paid Scot and Lot. Whereupon, 5 | 


Sir F e Names: on Behalf of the Defendant, prayed 
that the Rule might be diſcharged with Cofts. FE Goes | 


Mr. Hervey, Mr. Kemp, Mr. Walker, and Mr. Dunzing 
inſiſted that the Queſtion turned upon this—“ What was a 
* real; what, a colourable Reſidence:“ And this, they ſaid, 
ought to be tried by a Jury, not upon A4fidavit ;' eſpecially; 
in a Caſe like this, where there is no Danger of the D iſſolu- 
tion of the Corporation, „%%% oro es” 


Lord Maxeriztd mentioned the Caſe of Sir Willam Tre- 


v. ante, /avuzey*, who was Steward of the Borough, at the Time of 


his Election to be a Capital Burgeſs of Vet Lee. And the 


Court diſcharged the Rule obtained againſt Him; without 


ſending the Queſtion to a Jury. 


The Statute of 9 Ann. c. 20. had a View to the ſpeedy Juſ- 
tice to be done againſt Uſurpers of Offices in Corporations, as 
well as to quiet the Poſſeſſion of thoſe who had Right. And 


that Act does not* leave it to the Diſcretion of the Officer, 


as it was before; but puts it in the Diſcretion of the Court: 
Therefore the Court muſt exerciſe a Diſcretion. It would 
be very grievous that the Information ſhould go of Courſe : 
And it would be a Breach of Truft in the Court, to grant it 


as of Courſe. + On the Contrary, the Court are to exerci/e a 


found Diſcretion upon the particular Circumſtances of every 
Cafe. Now here is no Fact ſworn, to impeach the Defend- 
ant's Right. Therefore the Court, if it had been nicely at- 
tended to, ought not indeed to have granted the Rule. As 


to the Reſidence of the Defendant, Nothing more than Ap- 


prehenſion and Belief that He was not reſident,” are ſworn 
to: No Fact. Bat the Defendant ſwears poſitively to the 
Fact, „ that He was reſident at the Time ;* and ſwears to 
a Re Election, made upon a Doubt of a former Election: 
Which is a Fact of Notoriety in the Place, and a Circum- 


ſtance leading to believe that He was reſident at this Re- 


Election. And theſe very Perſons who now make the Affida- 
vit againſt Him, voted at his Election: And they have voted 
with Him at other Elections. His Re-Election is above nine- 
teen Years ago: And many Others claim under his Rights. 
i; „. „ i 15 x . - AT : ; * 429 4 
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Therefore, on the Merits of this Rule alone, indepen- 
dently, I think it ought to be diſcharged with Coſts, for the 
Miſbehaviour of the Parties applying for it. But if it ſhall 
appear that there is Miſbehaviour on both Sides, it may be a 
different Conlideration, as to the Cofts. 


The THREE Other JuDGEs concurred to diſcharge the Rule 
with Coſts. They ſaid they ought not to encourage vexati- 
ous Proſecutions, which tend to throw Corporations into 
Confuſion. Here is a long Acquieſcence ; though not indeed 


quite twenty Years: And the Defendant is now attacked 


without ſufficient Grounds. The very Perſons who now ob- 
jet to Him have themſelves voted for Him, and concurred 


with Him in his Acts as a Corporate Officer. Their Con- 


duct therefore gives the Lye to their Complaint. 


Here is a ſufficient Reſidence proved: And he bore the 


Burdens of the Corporations, and paid Scot and Lot, which 
muſt have been notorious. | 


* 


This is a hardened, as well as a groundleſs Application: 
And if the Court were to make this Rule abſolute, They 
would act contrary to the Words and Spirit of g Arn. c. 20. 
which intended to quiet the Poſſeſſions of ſuch as had a Right, 
as well as for the ſpeedy Removal of Uſurpers. 


| Indeed, no Length of Uſurpation ſhall affect the Crown - 
Nullum tempus occurrit Regi. The King will not be bound by 
our diſcharging the Rule: The Crown may ſtill bring a Quo 
Warranto. But we are to exerciſe a juſt Diſcretion, and not 
to promote Vexation. | | 


Tur Cour were moſt clear and unanimous in their 
Opinion That the Rule ought to be diſcharged: And as 
the Application was ſo very unreaſonable and groundleſs, 
they thought that the Caſe of New Radnor [ante, Vol. 1. pa. 
508. Rex verſus Lewis,] would warrant their diſcharging it 
with Coſts, 'Therefore 


Per Cur. unanimouſſy 


Rule diſcharged with Cofts. 


—_—_— va Colta 
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* Da Coſta verſus Firth. 


T 1s was an Action on the Caſe, for 200. upon an In- 

debitatus Afſiimpfit, for ſo much Money had and re- 
ceived to the Uſe of the Plaintiff. Non 4ſſumpft was plead- 
ed; and Iſſue joined. It was brought by an Inſurer againſt 
an Inſuree, to recover back what he had paid him. The Cauſe 
was tried before Lord MAN SsFIELHH at Gzilaball, at the Sit- 


tings after laſt Trinity Term: When it was agreed that a 


Verdict ſhould be given for the Plaintiff, (with Damages 1041. 


Coſts 40% ſubje& to the Opinion of this Court, upon the 
following Facts. | 


A Policy was underwritten by the Plaintiff; being an In- 
ſurance upon any of the Packet-Boats that ſhould fail from 


Liſbon to Falmouth, or ſuch other Port in England as His Ma- 
jeſty ſhould direct his Packets appointed between Liſben and 


England, for One whole Year, commencing iſt Ogober, 
1763, and to continue to the 1ſt of October 1764, incluſive, 
upon any Kind of Goods or Merchandizes whatſoever : And 
it was agreed that the Goods and Merchandizes ſhould be va- 
luzd at the Sum inſured on ſuch Packet-Boat, wvithout further 
Proof of Intereſt than the Policy; and to make no Return of 
Premium for Want of Intereſt being on Bullion or Goods. 
And in Caſe of Loſs or Misfortune, the Inſured were to be at 
Liberty to ſue labour and travel for in and about the Safe- 
guard and Recovery of the ſaid Goods and Merchandizes or 
any Part thereof, without Prejudice to the Inſurance ; to the 
Charges whereof the Inſurers were to contribute, each One 


according to the Rate and Quantity of his Sum inſured. The 


Conſideration paid by the Inſured was 101. per Cent And in 
Caſe of Loſs, they were to abate Nothing. | 


NM. B. Corn, Filth, Salt, Flour and Seed were warrant- 
ce ed fiee from Average, unleſs genera], or the Ship be 
ftranded. Sugar, Tobacco, Hemp, Flax, Hides 
and Skins were warranted free from Average under 51. 
per Cent. And all other Goods free from Average un- 
der 30. per Cent; unleſs general, or the Ship ſhould be 


ftranded. | | 
The Defendant, Mr. Michael Firth, who was One of the 


Inſured, had an Intereſt in Bullion on Board the Hanover 


Packet, being one of the King's Packets between Liſbon and 


Falmouth. 


On the 2d of December, 1763, it was totally loſt off Fal- 
mouth, in a Voyage between Liſbon and Falmouth : And the 
Loſs was adjuſted, in Writing under the Policy, in the Words 


following 
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«« Adjuſted a Loſs on this Policy at 1004. per Cent; the 
« Hanover Packet, Captain Sherborn, being totally loſt at 
« Falmouth. —Should any Salvage be hereafter recovered, the 
«© Inſured promiſes to refund to the Inſurers whatewer Fe may 
« f recover, in ſuch Proportion as the Sum inſured bears 
« with the whole Intereſt. London 23d October, 1764 for 
& Richard Seward = Michael Firth.” | 


And the Fact ſeems clearly to have been (though the Caſe 
does not ſtate it,) that the Inſured paid the whole Money in- 
ſured. Indeed, this very Action ſhews that he muſt have paid 


it: Becauſe the End and Intention of the preſent Suit is 


to oblige the Defendant to refund it, as having received it 
without a juſt Right to do ſo. | 


In April 1765, the Iron Trunk which contained all the 


Bullion, was fiſhed up; and thereby All the Bullion recovered, 
without any Loſs or Prejudice whatever ; and delivered to the 


Defendanr. | | 


The Defendant's Expence of Salvage amounted to 631. 8s. 
24, And, deducting that Sum for Salvage, the nett Propor- 
tion of his Share came to 206/. 115. 94. | | 


The Plaintiff's Proportion thereof, in Reſpect of his Sub- 
ſcription, amounted to 484. 45; which was paid into Court. 


The Queſtion was“ Whether the Plaintiff, upon this Caſe, 
© was not intitled to recover in this Action.“ 


Mr. Melli ſi, on Behalf of the Plaintiff (the Inſurrer,) ar- 


gued iſt. That the Contract was performed; and that the 


Loſs can not be conſidered as a /ota/, but as an Average Loſs < 
2dly. That the /pecial Agreement **© to allow the laſurer in the 
„Proportion of the Sum inſured to the whole Intereſt, made 


no Difference. 


In Support of the firſt Poſition, He cited the Caſe of Ha- 
Ailton verſus Mendes : Which may be ſeen at large, in Vol. 
2. p. 1198. and fully abſtracted, in the Index to that Volume, 


under Title, „ Policy of | Inſurance.” | 


The Infurance is on the ſafe Delivery of the Bullion, ac- 
cording to the real and true Spirit of it. It is not an Inſu- 
rance upon the Ship Neither is it a Wagering-Podicy, nor a 


Cover of a Wager. 
The 
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The Money was paid on a Suppofition of a total Loſs: But 
this was nt a total Loſs. To prove which, he cited Byn- 
kerſhoek's Quæ ſtiones publici Juris, c. 7, and Fitzgerald verſus 
Pole, in the Houſe of Lords in 1754. 


So here, it could not be conſidered as a total Loſs : For, 
the Spes recuperandi was not gone. Here was an a&ual Sal- 
wage, It can not be an Average Loſs: For, All was ſaved. 
Therefore the Contract was performed. And conſequently 


Me ougnt to receive the Money back again. 


| Secondly—This Contract was not altered by the Adjuſt- 


ment and Agreement to refund to the Inſurers whatever 


might be recovered, in the Proportion of the Sum inſured 


V. ante, 


vol. 2, 
page 1167, 


n 1172,1173. 


henſion of the Facts: And it did not exceed the Loſs at the 


s to the whole Intereſt.” But this Salvage muſt be eſtimat- 


ed according to the Value eſtimated in the Policy : Lewis and 
Another verſus Rucker*, In that Caſe, the like Proportion at 
which the Sugars were valued in the Policy, was paid, as the 
Price of the damaged Sugars bore to ſound Sugars, at the 
Port of Delivery. ok 


Therefore as the Whole is recovered, the Whole of the 
Value muſt be refunded : For, this is merely the Caſe of a 
Salvage. 


Mr. Wallace contra, for the Defendant, argued that He 


could not be compelled to refund. 
The Money was paid bond fide, and under a full Appre- 


Value fixed by the Policy. It was a teral Loſs. If the Goods 
are recovered, they are the Inſurer's; and He may make what 
He can of them, The Recovery of them may happen at a 
vaſt Diſtance of Time. 


Roccius, Notabilia, page 204, is in Point, “ That it is in 
« the Election of the Inſured.” Otherwiſe, the Inſurer might 
profit: Which he ought not to do. 


Secondly, Upon the Special Agreement—It was adjuſted, 
«© That if any Salvage ſhould be afterwards recovered, the 
<c inſured ſhould refund to the inſurers whatever he might io 
, recover, in ſuch Proportion as the Sum inſured bore to the 
<& whole Intereſt.” | | . 


And we have paid the Money in that Proportion, into 
Court. The 


- 
5 
= 
A 
6% 
F% 
2 
WW 
= 
> 
Re FR 
Io 
Dr 
BY 
ns 
55 
* 
3 
. 
5 
45 
T 52 
1 8 
EY 
1 
"A 


T: 
$7 
1 
x 4 5 
A. 
hs 
) 
way 
TY 
OA 
7-4 
— 
3 
43 
3 
AY 
N 
* 
EL 
2 
25 
WY 
58 
54 
* 
2 
28 


* 
* 
£ Iſt 
7. 
= 
= 
5 ; 
IF 
Bo 
HS 
5 
25 
* 3 
$5.1 
FE 
= 
** 
LE 


Mich. Term 7 Geo. 3. B. R. 


— C— 


The Change of Property does not take Place between the 
Inſurer and the Inſured. | 


In the Caſe of Fitzgerald verſus Pole, the Inſurer was not 
liable under hat Policy. The being a walued Policy refers 
only to a toral Loſs: It does not affect the Caſe of an Ave- 
rage- Loſs. 


This is a mere Vagering-Policy: And therefore the Loſs 
having happened, the Whole is to be paid by the Inſurer, 


Mr. Mell;, in Reply—This is not a Wagering- Policy. It 
is a valued Policy: And the Loſs is only an Average: Loſs. 


As to a limited Time for the Recovery—1t is not till after 
the Spes recuperand: is gone. Here, it clearly was not gone. 


As to Rodcius, 204—The Inſured has made his Election: 
For He took the Bullion from the Bank. 


As to the Point of its being a Wagering Policy — Tis with- 
in the Words of 19 G. 2. c. 37. Therefore they ought to 


1 969 


ſhew that They are within the Exception. But it is not with- + 
in either the Words or Meaning of the Exception. The 


WYords of the Statute are Goods and Merchandizes.“ And 
there never was a Wagering-Policy without the Words Free 


of Average,” and“ without Benefit of Salvage.” 


The Stacute prohibits aſſuring, Inrereſt or no Intereſt. But 
here was an Intereſt : The Bullion was undoubtedly an Tate- 
reſt, And a real Advantage might accrue to the Public, by 
bringing in Bullion : Whereas a mere Wager is no Benefit to 


the Public. Therefore the Exception muſt be reſtrained to ſuch 


Caſes as the Public can receive 2 Benefit from, but may ra- 
ther receive a Prejudice. 


Tu Covrr agreed that this was a Policy of a pecu- 
liar Sort ; and within the Exception of the Statute of 19G. 


2. Ce 37. 


It is a mixed Policy; partly, a Wager Policy; partly, an 
open One: And it is a valued Policy, and fairly fo, without 


Fraud or Miſrepreſentation. Therefore the Loſs having hap- 


pened, the Inſured is iutitled as for a rotal Loſs. 
The Inſurer agreed to the Value; and is concluded to dif. 


pute it. The Inſured has received the Money as for a Total 
Loſs : And there is no want of Conſcience in retaining it. 


The 
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* Ante, 116) The Caſes of * Lewis and Another verſus Rucker, Ha- 
+Ante1198 milton verſus Mendes, and f Goſs and Another verſus Withers 
TAnte,683, —were only that where the Average-Loſs appears before 
«© Adjuſtment, the Under-Writer ſhall pay only the real 
% Damage.” And the Reaſon is—That the Inſured muſt 
ſhew the whole Caſe, as it then ſtood. In the preſent Caſe, 
there was a totol Loſs at the Time of the Adjuſtment. | 


The Adjuſtment in this Caſe makes an End of the Queſ- 
| tion. Hereis a folemn Abandonment, and a ſolemn Agree- 
ment that the Inſurers ſhall be content with Salvage in F, 
| | « ſuch Proportion as the Sum inſured bears to the whole 45 
| „ ]ntereſt.” There was a total Loſs at the Time of the | 
| Adjuſtment ; (which is the ſame as if the Damages had 
| been then recovered on an Action.) Here is no Sort of 
| Fraud ; nor any Thing that 1s againſt any Law : And to 
| refund more than in that proportion would be contrary to the 
| Under-Writer's own Agreement. 
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Therefore the Net Proportion only, in Reſpe& of the 
Plaintiff's Subſcription, after Deduction of Salvage, ought 
to be returned to Him: And that is paid into Court. 


. 
ieee 


e 
e 


Per Cur'. unanimouſſy 
The Poſtea to be dulivered to the Defendant. 


N. B. 'This Sort of Policy was agreed not to be novel 
in Practice; though New in Weftminfler-Ha!l ; no 
ſuch having come in Queſtion there. , 


Saturd | : | er. 
Wer gik. Doe, on the Demiſe of Mary Beyer, v2r/us Roe. 


LESS _ 8 * DEI. Fo 2 - = — 
2er — — — 


N Ejectment. Upon ſhewing Cauſe againſt a Motion to 
ſet aſide a Writ of Poſſeſſion for Irregularity, for that the 
Leffor of the Plaintiff died before the Writ of Poſſeſſion was 


| actually /ued out. | 


The Facts were, That the Leſſor of the Plaintiff died on 
the 1ſt of March: After which Event, the Writ of Poſſeſſion 
was taken out. But it was teſfed on the laſt Day of the pre- 
ceding Hilary Term; returnable on the firſt Day of the fol- 


lowing Eaffer Term. 


Maſter Orten certified © that this Proceeding was regu- 


% lar And He ſaid, that it would have been ſo in any 
| | other 
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other Caſe, as well as in an Ejectment; by Reaſon of the 


Writ's Relation to its Teſte. 


The Cour were clear, * that the Proceeding was 
« regular.” And they thought the Circumſtances of this 
Caſe did not intitle the Defendant to any extraordinary Fa- 
vour. This is an Ejectment brought by 7% Doe and the 
Defendant does not ſhew that 7% Doe, the Plaintiff in this 
Action, is dead. However, the legal Relation to the Day 
of the Teſte is proper to be ſupported, in Maintenance of a 


Writ of Poſſeſſion on a Judgment in Zjectment. 
The Rule was diſcharged with Coſts. 


Farmer verſus Sir Robert Darling. Monday 24 
11 Nov. 1766. 


| N Thurſday laſt, Sir Fletcher Norton, on Behalf of the 
Defendant, moved for a New Trial, and to ſet afide 


the Verdict, which had been given for the Plaintiff in an Ac- 


tion for a malicious Proſecution, with 250 J. Damages, at the 
Middleſex Sittings at N/ Prius before Lord Mansfield, on the 
15th Inſtant. | | 


His Objections were—1ſt, That the Damages were ex- 
ceffve : 2dly. That the Verdict was agarn/t Evidence. 


He had a2— 
Rule to ſhew Cauſe. 


Lord MansFI1ELD now reported the Exidence 


It was an Action for a malicious Proſecution of the Plain- 
tiff, by two Inditments for Nuſances; One, by a Drain; 
the Other, by his Poulterer's Yard ; both of them near the 
Proſecutor's Houſe : Upon which Inditments the then De- 


fendant and now Plaintiff had been acquitted. 


It appeared, upon the Report, “ that there was Malice 
«© implied:” And it appeared, that the Plaintiff had actually 


and bond fide paid 1401. in defending Himſelf againſt the 
two Indictments. 


His LoxDpsnry ſaid, He told the Jury, that the Founda- 


tion of this Action was Matric ; which mult be either ex- 


preſs, or implied: And He acquainted them, that They were 


not obliged to give All the 1401. expended ; or, They might 


(on the other Hand) give ore, if they ſhould fee it proper to 
| | _ do 
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do ſo. He ſaid, He left it to the Jury, to conſider of the 
implied Malice; from the groundlefineſs of the Proſecution. 


Sir Fletcher Norton, Mr. Morton and Mr. Recorder Eyre, 
now argued on Behalf of the Defendgnt, for a New Trial, 


They ſaid, there was another Requiſite to the Maintenance 
of this Sort of Action, BEsIDEs Malice : It was alſo neceſ- 
ſary to prove That the Indictment was cau/ele/s and wwith- 
c out any Foundation.” But theſe are M ential, and necef- 


| ſary to be proved. 


As in a Writ of Conſpiracy, Falfty is neceſſary to be 
charged; So in this Caſe, Malice aLons is not ſufficient : 
It muſt alſo be a Proſecution without any Foundation. Theſe 
are two independent Eſſentials to the Maintenance of this 
Action: There muſt be both Malice and FaLSIT Y. 


We admit there was /ome Evidence of Malice: But it was 


proved, by ſufficient Evidence, zo be a Nusance. There- 


fore there was a probable Cauſe for the Indictments: And if 
there was, then the Proſecutor is not liable to this Action 
for a malicious Proſecution ; whatever Motive might induce 
the Proſecutor to indict the Perſon guilty of the Offence. 
It would be of dangerous Conſequence, to make a Proſecu- 
tor liable to this Action, where there is a probable Cau/e for 
indicting an Offender. | = 


Secondly—The Damages are exce/zve. And the Court 
may grant a new Trial in Matters of Tore. 


The Bill of 140 J. was greatly over-charged in many Arti- 
cles. It ought to have been proved to have been properly 
Paid, as well as bond fide. But this Bill is not ſo. For /ome 
Articles in it, there were no Vouchers ; and ſome of them 
are too general; as, (for Inſtance,) ©** Sundry Expences, 
«« fourteen Guineas.“ | 


The Counſel for the Defendant alledged, that ſeventeen 
Witneſſes proved—““ that the Nuſance exiſfed: One of 
whom was the Foreman of the Grand Jury. And they alſo 
alledged, that it was fully proved, that Sir Robert Dar- 


«© ling did think, and had good Rea ſon to think, that it avas 


c a Nuiſance.” 


Beſides, Farmer Himſelf was the Occaſion of its running 
to ſo great Expence : For, the Indictments were found at 


Hicks's Hall; and He removed them hither, by Certioraris 


It was He alſo that moved for a View : To which Sir Robert 
D. conſented, when He needed not have done ſo. The 
Defendant in the Proſecution could not ſuffer any more Da- 

| mages 
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mages than the Money out of Packet. There could be no In- 
jury but to his Property: There was None, to his Fame. He 


could be intitled to no Compenſation for any Thing e, but 


pecuniary Damage : And the Jury could take nothing further 
into their Conſideration, as the Meaſure of the Damages they 


were to give. 1 Salk. 13. Savil verſus Roberts. 


Mr. Stowe, and Mr. Wallace contra, for the Plaintiff, de- 
nied the Damages to be exceſſive at all; much leſs againſt a 
Man of great Fortune: Which a Sheriff of London, they 
ſaid, muſt be ſuppoſed to be, at leaſt as far as 15000; for 
otherwiſe, He might have been excuſed from ſerving the 
Office by ſwearing Himſelf off. This Proſecution of the In- 
dictments was at the Peril of the Defendant's Trade: Which 
would have been deſtroyed, if the Proſecution had ſucceeded. 


Upon the whole Evidence, We proved, and the Jury be- 
lieved, that the Indictments were grourdle/s, as well as ma- 
licious. 1 | 55 e 


In ſuch an Action as this, the Court can not meaſure the 
Damages by any certain Rule: They have none to go by. 
The Articles in the Bill of Coſts were all of them neceſſary 
Expences to the Plaintiff, in Order to defend Himſelf againſt 
theſe Indictments; and were ready to have been proved, if 
objected to at the Trial: And the Whole was proved to have 
been bond fide paid. And he had Reaſon to remove them 
from a Court where the Proſecutor would have been upon the 
1 8 8 e 


The Diſtreſs and Vexation, and all the Inconveniencies the 
Plaintiff was put to, may fairly be taken into the Conſidera- 
tion of his Damages, as well as the pecuniary Expences. 


Lord MANnNSFIELD=— 


This Action is for a malicious Proſecution, without a pro- 
bable Cauſe. OY | 


T can not ſay that the Jury have done wrong here, in 
finding that the Indictments were preferred without probable 


o 


Cauſe. i 


This Drain was an ancient Drain. The Fault aroſe above 
and below Farmer's Part of it. His Brick-Drain was cleaned, 


and clear. The Gift of the Indictment was © that He did 


*© not lower his Drain.” He had no Need to do it. 
The Verdict was not, in my Opinion, againſt Evidence. 


The 
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The next Proſecution was for the Feeding the Fowls. And 


I can not ſay that the Jury had no Reaſon to find this like- 


wiſe to be an Indictment without probable Cauſe. 


Every Stench is not a Nuſance: Nor is every noiſome 
Trade a Nuſance, in every Place; though many of them are 
Nuſances by Reaſon of their Locality. This was an ancient 
Trade, long carried on in this Place; long before Sir Robert? 
Darling came there. He comes and builds a Houſe near it, 
In a Place that was formerly a Poultry-Yard. No-Body be- 
fore complained of it, or preſented it. So that the Con- 
cluſion does not follow, that it was a Ny/ance.” And 
the Jury had a View, Therefore I can not ſay, that the 
Jury had no Reaſon to take the Proſecution to be ground- 


leſs. 


As to the Exceſſiveneſs of the Damages—It does not * 


pear by the Verdict, how far the Jury gave it upon the B. 


and how far, upon the whole Circumſtances of the Caſe taken 
together. | 


The End and Tendency of theſe two Indictments was to 
drive the Plaintiff from his Buſineſs of a Poulterer, after 
having long carried it on. 'This was ſworn to have been the 


Proſecutor's View in preferring them. And they might af- 


fect the Man's Credit. 


There are many Circumſtagges which make it reaſonable, 
not to indulge the preſent Defendant in ſending it to a New 
Ligitation, only to abate the Quantum of the Damages, when 
he has been ſo much in the Wrong. | 


Therefore He was againſt granting a New Trial. 


The THREE Other JuDGcts entirely agreed with his 
Lordihip in both Yoints; and expreſſed their Sentiments at 


large, to the ſame Effect. They likewiſe agreed with Sir 


Fletcher Norton, as to the Grounds of this Sort of Action; 
Dig. That Malice, (either expreſs or implied,) and the 
] ant of probable  auſe muſt both concur,” But they were 
clearly of Opinion, that it appeared upon the whole State of 
the Evidence, that in this Caſe they id Both concur. There 
fore They thought the Rule ought to be diſcharged. Both 
Objections being ſuſlicintly anſwered. | 


Per Cur'. unanimouſly — 
RuLEe DisCHARGED, 


Wilſon, 
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Wilſon, Widow, verſus Sir Thomas Sewell, Knt. Tueſda. 5 


Maſter of the Rolls. 


Els was a Queſtion concerning the Validity of twe 


Leaſes made by Sir Thomas Clarke, late Maſter of the 
Rolls; One, in 1755; the Other in 1762. 


It had been long and often litigated; and in different 


Shapes. 


It firſt came before the Court upon a Special Verdict, in 
an Ejectment brought by John Doe, on the Demiſe of Sir 
Thomas Seavell, againſt Edmund Wiljon, Eſq; and was argued 


by Mr. 4/hurſt for the Plaintiff, and by Mr. Dunning for 


the Defendant, on Friday 15th November, 1765; after which, 
it Rood for further Argument. And on Thur/day 23d Fanu- 
ary 1766, Lord MaxsF1tLDd mentioned, that it might perhaps 
be deſirable to the Parties, to have it judicially determined, 


. © Which of the two Leaſes (viz. of 1755, or of 1562,) was 


„the ſubſiſting Leaſe : Which Queſtion, as the Matter then 


ſtood,” might happen not to be determined. He propoſed, 


therefore, to have that Queſtion brought before the Court, 
at the ſame Time with the other, by a fidtitiovs Iſſue. Which 
Sir Fletcher Norton, on behalf of Sir Thomas Sewell, and Mr. 


” Dunning on Behalf of the Defendant J/ilſon, then agreed 


tO. 


Afterwards, on Thurſday 6th February, 1766, on Lord 
MansFizLD's inquiring ©* what was become of this Caſe,” 
Sir Fletcher Norton anſwered, ** that the Iſſue was before 
«© Counſel,” He added, that He believed they ſhould drop 
the Verdict, and proceed upon the Iſſue. Lord MansFiELD 
replied, that he thought they were right. | 


Accordingly a feigned Iſſue was ſettled ; and a Special 
Verdict found upon it. 


It muſt be noted, that in this new Method of Proceeding, 


the Names of the Plaintiff and of the Defendant were reverſ- 


ed. Sir Thomas Sewell was the Leſſor of the Plaintiff, upon 
the former Proceeding ; and W/7/j9n, the Defendant ; But 
now, Wilſons Widow was made Plaintiff; and Sir T homas 


Sewwell, Defendant. | 


The feigned Iſſue was upon a ſuppoſed Wager, concern- 


ing theſe two Leaſes. The Declaration contained two 


Counts: And Iſſue was joined to each. In the former, 
| | Mary 
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Mary Wiljon 1s alledged to have affirmed, tnat the Leaſe of 
4 1755 was a good valid and ſubſilt:ng Leaſe for th: then 
« Reſidue of the Term :” Which Sir Thomas Sewell denied. 
In the latter ſhe is alledged to have affirmed the like concern- 
ing the Leiſe of 1762: Which Sir Thomas allo denied. So 


that lilue was joined on both Counts. 


The Special Verdict finds, as follows. Firſt, It finds the 


Act of Parliament made cn the 25th of April Anno 12 Car. 


Regis 2di. No. 49. ** An Act impowering the Matter of the 


Rolls for the Time being tc make Leaſes for Years, in 


© Order to new-build the old Houſes belonging to the Rolls.“ 
Which Act, after reciting “ that the Manſion- Houſe Ground 
«© and Tenements with the Appurtenances belonging to the 
«<< Maſter of the Rolls as Maſter of the Rolls are much out 
«© of Repair, and not capable of Improvement in Regard the 
7 former Maſters of the Rolls were not enabled to grant 
* ſuch Leaſes and for ſuch Terms as might encourage Te- 
© nants to build and to repair,“ does therefore ena ** that 
«© the Maſter of the Rolls for the Time being, and his Suc- 
5 ceſſors Maſters of the Rolls, ſhall have good Right full 
e Power and lawful Authority, during the Time he or they 
ce ſhall continue Maſter of the Rolls, by Writing indented | 
© under Hand and Seal, to grant and make Leaſes for one 


% and forty Tears or for any leſſer Term, to commence 


«« from the Making of any ſuch Leaſes, of all and ſingular 
* the Premiſſes or any Part thereof, (the Chapel of the 
& Rolls, with a convenient Manſion- Houſe Court-Yard 
«© Garden Stable Coach-Houſe and other Out-Houſes and 
«© Buildings fit for the Uſe and Habitation of the Maſter of 
* the Rolls, only excepted :) Which Leaſe and Leaſes ſo to 
r be made ſhall be good and effectual in Law to all intents 
«© and Purpoſes, as if ſach Maſter of the Rolls for the Time 


* being as thall ſo make the ſame had been ſeiſed of the Pre- 


«© miſſes of a good Eſtate in Fee ſimple, Provided that in 
«© Leaſes where Proviſion is made for new Building of Hou- 


„ ſes or Tenements, the yearly Rent of twenty Shillings at the 


« leaſt ſhall be reſerved upon every Leaſe of ſuch a Quan- 
* tity of the ſaid Fremiſſes as ſhall be ſet out and afligned 
« by the Maſter of the Rolls for the Time being for any one 
«« Houſe or Tenement to be built upon; and that in Leaſes 
«© where there is ro Proviſion for new Building, the like 
“ uſual Rent that hath been paid or reſerved for the greater 
« Part of ieven Years now laſt paſt, or more, ſhall be 
« yearly reſerved. PRovIDED alſo that the Maſter of the 
*© Rolls for the Time being, or any ſucceeding Maſter of the 
% Rolls, after the Premiſſes have been once letten accord- 
«© ing to the Power given as aforeſaid, ſhall zoe grant or 
© make any NEW or CONCURRENT Leaſe, until within 
% ſeven Tears of the Expiration of the Leaſe then in being; 
BY | f | £6 nor 


yg = yo 


«IP 


— 
_ . I od pw ie A eg Foes Na Zens th AR} 5 * 
2 er W 9 ha Dr TY OT 2 in 8 Rn 4 d We EY - 
. e ae aE SR ST )))) I OE EB AT EET IA TT on 
ag SE AT OFEER, Ib Tr K OREN RL WEE ̃˙⁰ Mn ] ...... bÞ PINT, OPAL CCC 5 
r r > E e /// et RR I ES pony Or 
9 , PA So * N „ LES = p l 


6 


: 


ö 
92 2 . LEY 
8 bs. 


. 
. 


$f 
wh” 
N py 
5 
Y x 
Wt 
Moos 
5 £5 
A] 
Be 
IF: 
LS 
8 
3 
To 
8 
5 
* 
(2 
x 
; 
4 


— Nich. Term 7 Geo. 3. B. R. 


t© nor for any leſſer Rent than was reſerved upon the former 
« Leaſe; nor for any longer Term than for the Term of 
© one and twenty Years from the making of ſuch Leaſe.“ 


Then the Verdict finds the Grant of the Office to Mr. 
Verney, dated gth Oæober 12 G. 2. And that the ſaid John 
Verney, ſo being Maſter of the Rolls, in Purſuance of the 
Power and Authority given him by the ſaid Act of Parlia- 
ment, afterwards and before the making of the Leaſe in the 
firſt Count mentioned, to wit, on 18th March 1740, did 
make a Leaſe to Mr. Robert Harley and Mr. Charles Freawwen, 
(the Tenor of which Leaſe they find,) of a Part of the Pre- 
miſſes (Serjeant Skinner's Houſe,) for 21 Years from the 
Making ; at the yearly Rent of three Pounds. And the Jury 
find theſe to be the fame Premiſſes as are ſpecited in che 


Declaration. 


The Verdict then finds the Death of Mr. Verney, on 10th 


Auguſt 1741; and the Grant to * Sir Thomas Clarie, dated N. B. Sit 
; T. C. was 
not the im- 
third ſudge 


of C. B. ſucceeded Him, in Michaelmas Term 1741. He died the 16th December 
1749; and was ſucceeded by Sir John Strange. Sir John Strange died on 18th May 


29th May, 27 C. 2. 


mediate Succeſſor to Mr. Verney. For, Mr. Juſtice William Forteſcue, 


1754: And Mr. Clarke kiſſed Hands and was knighted on the 18th May 1754. 


It then finds, that Sir Thomas Clarke, ſo being Maſter of 
the Rolls, in Parſuance of the Power and Authority given 
Him by the ſaid Act of Parliament, did on the gta Fune 1555 
make a Leaſe to Mr. Charles Deaves and Mr. bn flarrijon, 
(the Tenor of which is found,) of the ſame Premiſſes (then 
in the Occupation of Sir Samuel! Prime, ) tor 21 Years from 
the Making; at the yearly Rent of three Pounds. This 
Leaſe not only recites the Att of Parliament, (which was 
alſo recited in Mr. Verney's Leaſe,) but it alto recites Mr, 
Verney's Leaſe to Harley aud Frew2n, and“ that more than 
* fourteen Years of it are already elapſed ; ſo that the ſaid 
«*« Leaſe is at this Time within leſs than even Years of ex- 
«« firing.” And the Jurors find this Leaſe of th June 1755 
to be the ſame Leaſe, and comprizing the ſame Premiſles, 
as are mentioned in the , Count of the Declaration. 


They find that John Harriſon died, after the Execution of 


the ſaid Indenture of gth Jane 1755, and before the Execu. 
tion of the Indenture of Leaſe next after mentioned; to wit, 


on iſt September 1755 ; and Charles Deaves ſurvived Him. 


They further find, that the ſaid Sir Thomas Clarke, fo be- 
ing Malter of the Rolls, did afterwards, to wit, on 5th Ja- 
auary 1762, make a certain other Indenture, purportiug to be 


PART IV. Vor. IV. 


* a Leaſe 
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a Leaſe between Him the ſaid Sir Thomas Clarke and Samuel 
Seddon and the ſaid Charles Deaves, (which they alſo find the 
Tenor of,) demiſing the ſame Premiſſes to them for 21 Years 
from the Making ; at the yearly Rent of three Pounds. This 
Leaſe likewiſe (as well as the former, of gth June 1755,) 
recites the Act of Parliament, and Mr. Verney's Leaſe to 
Harley and Frewen ; and“ that more than fourteen Years of 
% it are already elapſed ; ſo that the ſaid Leaſe is at this 
«© Time within leſs than ſeven Years of expiring.” And 
they find, that this Indenture of 5th January 1762, is the 
ſame Incenture as is mentioned in the /aff Count of the De- 
claration ; and the Premiſſes comprized in it, and in the 
Leaſe dated 18th March 1740, and in the Leaſe of gth June 
1755, are one and the ſame Premiſſes. And they find that 
Sedden and Deawves did, at the Time of the Execution of 
the ſaid Indenture of Leaſe dated 5th January 1762, execute 


a Counter-part of it to Sir Thomas Clarke, 


They find, that Mr. Deawves, the then ſurviving Leſſee in the 
Leaſe of gth June 1755, afterwards did make an Indenture 
of Surrender between Him and the ſaid Sir Thomas Clarke - 
Which Indenture, under Deaves's Seal, and duly executed 


by Him, was produced in Evidence, and found in hc Verba. 


It is dated 4th January 1762. This Surrender includes 
many other Rolls Leaſes beſides the Subject of the preſent 


Queſtion: And it recites “ that they were made to Deaves 
6 


« and Harriſon, in Truſt for Sir Thomas Clarke his Execu- 
* tors and Adminiſtrators; and that Harriſn was dead, 
«© whereby the Eſtate and Intereſt became veſted in Deaves 
* in Trutt as aforeſaid ; and that Sir Thomas Clarke was de- 
© firous that they ſhould be ſurrendered to Him, the better 
«© to enable Him to grant new Leaſes thereof.” And they 
find that Sir 7 homas Clarke accefted of this Surrender. And 
they find, that the ſaid Indenture of Leaſe dated gth June 
1755, of the Premiſſes, to the ſaid Deaves and Harriſon, is 
One of the Indentures of Leaſe mentioned in the ſaid Surren- 
der, and thereby ſurrendered by ſaid Deaves to Sir Thomas 
Clarke, But they find, that the ſaid Indenture of Surrender, 
though bearing Date and purporting to be made the fourth 
Day cf Jauuary 1762, was NOT IN FACT EXECUTED wntil 
and i pon the fifth Day of June 1764. 


They find, that Sir Thomas Clarke died on 143th November 
1764; and the King granted the Office to Sir Thomas Sewell, 
by his Letters Parent under the Great Seal, bearing Date the 
4th of December in the fifth Year of his Reign. And they 
find the Premiſſes to be Part of the Eſtate belonging to the 
Office of Mafter of the Rolls, and mentioned in the Act as 


belonging to the Maſter of the Rolls for the Time being, as 


Meſter of the Rolls, 
But 
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But whether Cc. If it (hall ſeem to the Court, that the 
Leaſe mentioned in the , Count was a good valid and ſub- 
ſiſting Leaſe for the then Reſidue of the Term, then they 
find fo, and aſſeſs the Plaintiff's Damages to 101. and Colts, 
405. And they find the like, as to the Leaſes mentioned in 
the /econd Count. But if it mall appear to the Court, that 


the Leaſe mentioned in the firſt Count was ze a good valid 


and ſubſiſting Leaſe c. then they find ** that it was nor,” 
as the ſaid Sir Thomas hath above in 5 alledged. And 
the like, upon the /econd Count. 


The very ſhort State of the Caſe is no more than this 
Mr. Yerney made a Leaſe for 21 Years from 18th March 
1740: Which would conſequently expire on 18th March 
17601. Sir That Clarke made a Leaſe of the ſame Pre- 
miſſes, on gth Tuxe 1755, for 21 Years, in Truſt for Him- 
ſelf : And on 5th January 1762, he made another Leaſe of 
the ſame Premiſſes for 21 Years, in Trutt for Himſelf, On 
5th June 1764, there was an actual Surrender, duly execut- 
ed and accepted, of the Leaſe cf 17955. Sir Themas Clarke 
died. Sir Thomas Sewell, now Maſter of the Rolls, diſputes 
the Validity of either of theſe 1v.o Leaſes, of 1755, or 1762. 
All this Matter appeared at full Length, vpon a PE Ver- 
dict. 


The © Quito were Three 


iſt. Whether the Leaſe being made in Tru/? fer Himſe!F, 
Was not a Fraud upon the Truſt; and therefore void. 


 2dly. Whether the Leaſe of 762 was not void, becauſe 
there were more than ſeven Years to jun, of the Leaſe of 


1755 


3diy, If the Leaſe of 17 762 was void, whether the Leaſe 
of 1755 was not abſolutely gone; either by the implied Sur- 
render in 1762, or the expreſs Surrender i in 1764. 


On Friday 2 1ſt November 1766, Sir Fletcher Norton argu- 
ed for Sir Thomas Sewell ; and his Argument proceeded on 
the Tue/day following : Mr. Morton argued for the Nominal 
Plaintiff ; (for, in reality, the Diſpute lay between the Re- 
preſentatives of Sir Thomas Clariz, and the preſent Maſter, 
Sir Thomas Senvell.) 


And on this latter Day, ThE Cour delivered their Opi- 
nions /eriatim. 


As to the firſt Point—They held, that its being i Tru 


for Himſelf was no Objection. It makes no Difference, with 
E 2 | Regard 


ff 
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Regard to the Succeſſor : He will receive the accuſtomed 
Rent; ard if the Leaſe is in all other Reſpects regular, it 
fignifies Nothing to the Succeſſor, whether. One Perſon or 
Another gets the beneficial Profit upon it. 


As to the ſecond Point, (which turned upon the Conftruc- 
tion of the Act of Parliament of 12 C. 2.)—T hey all held 
that the Leaſe of 1762 was a good wa/ird and /ub/eting 
Leaſe. They thought that the Words New” and © con- 
% current,” which are uſed in the At of Parliament, meant 
the ſawe Thing: (Except Mr. Juſtice Hewitt, who did not 
deliver any Opinion on this Queſtion.) They did not think 
it neceſſary that the former Leaſe muſt be vun out within 
ſeven Years of its Expiration. by Efluxion of Time, (which 
was the Doctrine that Sir Fletcher Norton would have ad- 
vanced ;) but that a former Leaſe might be /urrendered at 
any Time, and that a Surrender was as much within the 
given Power, and within the Intention of the Legiſlature, as 
Effluxion of Time; and that they meant no more than to 
give every Maſter of the Rolls for the future, a Protection 
from being incumbered for a longer Time than 21 Years, by 
the Leaſes of Predeceſſors. They thought, conſequently, 
that this Leaſe cf 1762 did, not break in upon the Power; 
as it does not charge the Reverſion longer than 21 Years in 
| the Whole. And it was oblerved by Lord Mazxsfeld and by 
„ Mr. Juſtice Hewgr, that as this Eſtate was in Houſes, it 
might happen to be very inconvenient, if the Tenants might 
not ſurrender their Leaſes within leſs than the laſt ſeven 
Years of their Terms, in order to rebuild their Houſes, in 
Caſes where it might be neceſiary. And it ſeemed to be 
their Opinion, that the Maſter of the Rolls might take Sur- 
renders and make Re-Grants, z:/zes quoties And that his 
having executed the Power once, did not prevent him from 
repeating it. 


— 
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| As to the third Point — They held the Acceptance of the 

V. C. Iitt. Leaſe in 1762 to bean * implied Suirender of the Old Leaſe. 
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Maydewell. But they ſeemed to agree, that F the Leaſe of 1762 had 
not been a good Leaſe, then the Acceptance of it would not 
have implied a Surrender of the former One of 1755. For, 
it was not reaſonable in itſelf, nor could it be the Intent of 
the Parties, that an Acceptance of a bad Leaſe ſhould be an 
implied Surrender of a good One. This is not only agree- 
able to Principles and Common Senſe, but has been deter- 

+ See alſomined : It was ſo reſolved in the Caſe of Z/oyde and Gregory; 

ric Caſes (which is beſt reported in Sir William Jones 405. 406.) F If 

eg: pop, Surrender is intended for a particular Purpoſe ; and that 

n Purpoſe, the only Motive of it, fails; the Surrender ought to 


. Maydce- 
wel nHuty Fall too. 


3 


Upon 
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Upon the Whole — 


Tur Cour concurred in giving 


Jupouxr for the Plaintiff, upon 


the Iſſue on the Validity of the Leaſe of 1762; and for the 
efendant, upon the Iſſue on the Validity of the Leaie of 


D55. N 


Lake, Eſq. Sheriff of Hertfordſhire, ver/us Tur- 
ner and Harley, Eſqrs. (Roll 498.) 


HIS was an Action of Debt for 4647. 7s. 64. upon 
| the Statute of 29 Elia. c. 4. to prevent Extortion in 
«© Caſes of Execution,” brought by the Plaintiff, as Sheriff 
of Heriferd, againſt the Defendants, Sheriffs of London, for 
his Poundage upon a Te/latum Capias ad ſatisfaciendum pro- 
ſecuted by them out of the Court of Exchequer, againſt one 
George Gibbs, for a Debt of 18473 J. 25. at their Suit, as the 
King's Debtors ; upon which Writ, the Plaintiff had arreſted 
the ſaid George Gibbs : Whereby he became intitled to de- 
mand and have of the Defendants the aforeſaid Sum of 
4641. 75. 64. that is to ſay, twelve Pence for every twenty 
Shillings of 100/. Parcel of the ſaid Debt and Damages, 


and Six-pence for every twenty Shillings of the Refidue of it. 


The Defendants in their Plea ſet forth a Proſecution by the 
Attorney- General on Behalf of his Majeſty, in the Court 
of Exchequer againſt Charles Gibbs, for Cuſtomhouſe For- 
feitures and Penalties ; whereupon Exchequer-Procels iſſued 
agaipſt the ſaid Char/es Gibbs, directed to them; by Virtue 


of which Proceſs they arreſted Rim, and took Bail for his 


Appearance. That George Gibbs was his Surety upon this 
Occaſion, and executed a Bail-Bond to them in the Sum of 
184731. 25, conditioned for Charles Gizbs's Appearance at 
the Return of the Writ. That Charles did not appear, 
Whereupon they put the Bail-Bond 1n Suit in the Exchequer, 
and recovered againſt Carles the ſaid 18473 J. 2s. Debt and 
56s. 8 d. Damages: And upon this Judgment they proſecut- 


ed the ſaid Teftatum Capias ad ſatisfacrrendum againſt the 


ſaid George, And they aver ** that the aforeſaid Judgment 
„ againit the ſaid George Gibbs was had and obtained, and 
©« the ſaid Writ of Capias ud ſatisfaciendum was projecuied 


by them, at the Inſtance and on the Behalf and Account 


and for the Benefit of his ſaid MajesTyY, and at His ſaid 


« MajtsTr's Coffs and Charges ;” Whereof the ſaid Vie 
| g Lake 
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Lake, (the Plaintiff,) at the Time of the Delivery of the ſaid 
Writ to Him to be rxecuted, had Notice. 


To this Plea the Plaintiff demurred: And the Defendants 


joined in Demurrer. 


Mr. Acpurſt, on Behalf of the Plaintiff, argued that this 
was a bad Plea. 


Nothing appears to vary this Caſe from the general Rule. 
iſt. This is 20 Truſt for the Crown. 


2dly. This Court will not take Notice of a Truſt. 


Firſt— The Act of 23 H. 6. c. 10. 1. does not make the 
Sheriff liable to an Action. 2 Saund. 59. Peoſterne verſus 
Hanſen and Hooker, Vic.” Midd. 2 Mod. 177. Ellis verſus 


Yarborough. 1 Mod. 239. Page verſus Tulſe. The not bring- 
ing in the Body at the Return of the Writ, is not actionable: 
It is an Offence againſt the Court only, and amerceable by 
them. The Sheriff is act therefore conſidered as a TJ ruftee 


for the Party; nor, in this Caſe, for the Crown. There is 


no Difference between the Caſe of the Crown, and the Caſe 
of the Subject. | 


This was ſo before 4 Arn. c. 16. (which made Bail-Bonds 
aſſignable.) That Act made no Alteration : It does not ob- 
lige the Plaintiff to take an Aſſignment of the Bail-Bond. 


His Remedy #ill is, by moving for Iſſues. The Bail-Bond 


belongs to the Sheriff: He takes it for his own Indemnity. 

Secondly—This Court can not take Notice of a Truſt. 
Ard here, the Crown's Intereſt does not at all appear to the. 
Court. N N 5 


Mr. Wallace, contra, for the Defendants. 


The Act of Parliament upon which this Action is founded, 


is 29 Elis. c. 4. But the Crown is not within it. No De- 
mand has ever been made upon the Crown, on that Act. 


The Act of 3 G. Ks; 15. gives Fees to Sheriffs, on Le. 
vies, c.* But the Money muſt firit be accounted for, in 
the Exchequer. 'The Crown therefore is not within the 
vet] a 25 . | 


The Queſtion here is, Whether this 7 the Suit of the 
* Crown, or the Suit of a private Perſon.” 
: 8 Now, 
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Now, it 1s, in Subſtance, the Suit of the Crown . And it 
is averred to be ſo. 


The Plaintiff has his Election, either to accept of the Bail, 
or to proceed againſt the Sheriff by Amercement. 12 Med. 
447. Pickering's Caſe. 1 Salk. qq. pl. 6. 10 V. z. Etherick 
verſus Coau per. 2 Salk. 608. Rex verſus Daws. Raymond 
moved that further Amercement might be ſtayed; and that 
the Proſecutor might accept of the Bail Bond. And the 
Court held that They could not ie the Plaintiff to accept 
the Bail-Bond, But here the Crown has elected to proceed 
againſt the Bail. | 


The Act of 4 Ann. c. 16. does not extend to the King; 
nor does 23 H. 6. c. 10. This is a Truſt under 23 H. G. c. 
10. And this is averred to be a Suit and Proceeding for the 
Benefit and on Account of the Crown: And“ that the 


„ Plaintiff had Notice of this, is agreed by the Plea and 


Demurrer. 


Therefore the Defendants ought not to be ſubject to this 
Payment. | + | | 


Mr. Aſburſt, in Reply—Acknowledged that the Crown 
was not named in the Act; and therefore not bound by it. 
But it would be a hard Caſe, he faid, upon the Sheriff, if he 
was to loſe his Poundage. And this is fo far from having 
been thought reaſonable, that the Act of 3 G. 1. c. 15.9 3. 
gives the Sheriff larger Poundage in the Caſe of the Crown, 


than in the Caſe of a Subject. 


As to any Admiſſion made by our Demurring, the Anſwer 
is, that Nothing is admitted by a Demurrer, but what is 
well pleaded. And We demur, becauſe we ſay ** That the 
Facts pleaded do not warrant the Inference:“ We ſay the 


Sheriff was not a Truſtee for the Crown, 


As to the Caſe of Etherick verſus Cowper in 1 Salk. 99.— 
It does not impeach my Doctrine ; neither does Daws's Cafe 


in 2 Salk. 608 (which rather makes ſor me.) 


As the Crown has not interfered, the Sheriff of Hergfurd- 
ſhire ought not to be deprived of his Fees. | 


The Plaintiff's having had Notice“ that the Crown was 
© concerned in Intereſt,“ is not a Matter that We could 


have taken Iſſue upon. 
| The 


— 


- * 
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Tk Cour agreed, that if the Crown be not named 
in an Act of Parliament, it is not bound by it. But, they 
were unanimous, That this could zt, in any Light, be con- 
ſidered as the Suit of the Crown. The Bail- Bond was taken 
in the name of the Sheriffs: And it was their own Security. 
It was incumbent upon them to take good Security. 


The Statute of 33 H. 8. c. 39. $ 4. requires all Suits for the 
Recovery of any of the King's Debts, to be brought in 
the Name of the King only: Whereas this is brought in 


the Name of the Ster i. 
Fer Cur*. unanimouſly — 


Judgment for the Plaintiff. 


», & 


Wedneſday Rex ver/us Inhabitants of Llandverras, 
26th Nov, | | 

766 3 a 

£76 See this Ca/e at large, in the Qu 


v Edition of my SETTLE- 
MENT-CasEs, N 


184. p. 571. 


* * 1 - ub 1 


Thurſdayz - 5 7 
— wr 27 Sadler verſus Evans: Or Lady Windſor s Caſe, 
: Motion wg been made, on Behalf of the Plaintiff 


to ſet aſide a Non- Suit 


On the laſt Day of Eater Term laſt (1766,) Mr. Juſtice 
Alen reported from Mr. Baron Herrott who tried the Cauſe, 
That this was an Action for Money had and received to the 
Plaintiff's Uſe ; and that the Counſel for the Plaintiff, who 
opened the Cauſe at the Trial, ſtated the Action to be 
brought with Intention to try the Riohr of Lady Windfor to 
a Quit-Rent of One Shilling, and to another Sum of Six- 
pence for Miſes. They ſtated, that the Defendant was her 
Receiver; and demanded them of the Plaintiff, as /uch. That, 
the Plaintiff paid the 1s. 64. to the Defendant; and took a 
Receipt for them, by which, the Defendant acknowledged 

to have received them for the U/e of Lady Winaſer. That, 
in Fact, theſe Sums were not due to Lady Wind/or; and that 
they were therefore received without any good Conſidera- 
tion; and conſequently, that this Action well lay againſt the 


Defendant into whoſe Hands they were paid. And they 
| Were 
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were prepared with, and would have called Evidence to the 
RIGHT. | 


But the Judge (Mr. Baron Perrott) was of Opinion, that 


under theſe Circumſtances, the Action did not lie againſt the 
Defendant. That Nothing could be more abſurd than to 
make the Collector or Receiver of another Perſon liable to an 
Action for every Payment that was ws/untarily made to Him ; 
and to leave Him to be defended, or deſerted, by his Prin- 
cipal, as ſuch Principal ſhould think fit. That it was (in his 
Opinion) yet ſtill more abſurd, as He did not ſee how a Ver- 
dict given in this Cauſe could ever be received in Evidence 
for or againſt the Right which might in a future Cauſe come 
to be tried. That if this Action lay in ſuch a Caſe as this, 
it would lie againſt every Attorney who by his Client's Di- 
region ſhould demand and receive Money as due to his 
Client, which the ſuppoſed Debtor might voluntarily pay, 
and afterwards think fit to diſpute, He thought that if the 
One Shilling and Sixpence had been paid over to Lady 
Windſor, the Plaintiff might eaſily prove it: And, if it was 
not paid over, yet the Payment to her Receiver was Pay- 
ment to Her; And therefore the Action ought to have been 


— 


brought againſt Her. 


He therefore ordered the Plaintiff to be called; remem- 


bering the Caſe * of Mr. Kyna/ton's Collector; againſt * The Name 
whom the like Action was brought, to recover back a Cul- of this Caſe 


tomary Payment for Tythes; and the Plaintiff was non- wasStapple- 


. i , 23 field v. 
ſuited by Lord Chief Juſtice Lee, upon this Principle (as the e 


Baron underſtood) That the Right to an Inheritance yend fi 
«© ſhould not be tried in an Action for Money had and re- 1755 15 
«« ceived, brought againſt the Receiver or Collector.“ For, Guildhall, 


whether the Money had or had not been paid over to his 
Principal, that could not be the Ground of Lord Chief Juſ- 
tice Lee's Opinion; (as Mr. Baron Perrott thought) being a 
Matter merely in the Knowledge of the Principal and Re- 
ceiver: And to make the Action maintainable or not, juſt as 
that Fact ſhould appear on the Trial, would make this Kind 


of Action a Trap for the Plaintiff. 


The Baron acknowledged that He was the ſole Occaſion 
of the Nonſuit; and that it was againſt the Opinion of the 
Plaintiff's Counſel: And therefore he very candidly declared 
his Wiſh, that if He was wrong in his Opinion, the Non- 
ſuit might be ſet aſide, 


It was objected, on Behalf of the Defendant, “ that a 
«« Non-ſuit could not be ſet afide,” 


Lord 


— 


*»ů . 
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Lord MAxs FIELD mentioned two Caſes to ſhew, 
that a Non ſuit may be ſet afide by the Court ;” wiz. 


V. Lucas Temple verſus Welds, M. 2 G. 1*. and Baghhaw 
OS verſus Wynn, Scacc. Tr. 13 G. 2. 1739. He had no 
N 3 Apprehenſion, He ſaid, that a Non ſuit might not 
of the firſt be ſet aſide, upon proper and ſufficient Grounds, pro- 
Motion, in perly ſupported. And they muſt be very ftrong Caſes 


68. 1. that would alter his Opinion about it. 


Mr. Serjeant Nares, of Counſel for the Defendant, there- 

IN. B. This upon cited ſome Caſes to ſhe that it c noT. 1 Barmes, + 
Cale is ex- 

Love verſus Day, pa. 226. M. 7 G. 2. and 2 Barnes, Hartley als. 


adiy 8. P. © 
un of Tem- Green, verſus Atkinſon, 7A. 255 M. 2 5 G. 2. 


ME v. 8 
Weids; though determined directly the Reverſe. The latter Caſe, in 2 Barnes, is 


thus—* Per Curiam : The ſtanding Rule is, that if a Non-ſuit be regular, the Par- 
© ties are out of Court, and it cannot be ſet aſide.” 


Mr. Price, contra, (for the Plaintiff,) cited Ca/ely verſus 
Evans. M. 29 G. 2. B. R. where a Non-ſuit vas ſet aſide. 


[I do not find this Caſe amongſt my Notes of that Term.] 
Adjourned. 


| Tur Cour, on Thur/day 12th June laſt, were 
unanimous, that upon the Facts ſtated in the Report, the 
Plaintiff ought t to recover againſt the Defendant, in this 
Action; and that the Action ought to have been brought 
againſt Lady Yind/or Herſelf, and not againit her Agent: 
And therefore they diſcharged the Rule for ſetting aſide the 
Non ſuit. They thought, the Principles upon which Acti- 
ons for Money had and received to the Plaintiff's Uſe are 
founded, did not apply to the Circumſtances of the preſent 
Caſe. It is a liberal Action, founded upon large Principles 
of Equity, where the Defendant can not conſcientiouſly 
hold the Money. The Defence is any Equity that will re- 
but the Action. This Money was paid to the known Agent 
of Lady . He is liable to Her for it; whether He has 
actually paid it over to Her, or not: He received it for Her. 
And Lord Mansfield expreſſed a Diſſent to the Caſe of Jacob 
verſus Allen, in 1 Salt. 27. and his Approbation of Pond 


verſus Underwood, in 2 Ld. Raym 1210. 1211. which is 


contrary to it. He ſaid, He kept clear of all Payments to 
third Perſons, but where 'tis to a known Agent: In which 
Caſe, the Action ought to be brought againit the Principal, 
unleſs in Special caſes, (as under Notice, or Mala Fide. ) 
But They were unanimous, both upon Priaciples and Autho- 
rities, that where a Judge at M., prius non ſuits the Pliain- 
tiff, and is miſtaken ; the Court upon Motion, may /et afide 
the Non, ſuit. | Tg 
| RuLe DisCHaRGED. 
In 
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In the following Term, gig. on Thur/Zay the 13th of 
this Month, another Queſtion came before the Court, in 
the ſame Cauſe, but of a quite different Nature from the 
former; namely, Whether, when a Cauſe remains un- 
« fried, without any Fault in either Party, the Coſts of this 
« going down to Trial ſhall be paid by the unſucceſsful 
« Party to the Party finally ſucceeding in the Cauſe, (as the 
„ other Colts are ;} or, Whether Each Party ſhall abide by 


„ his own Coſts, occaſioned without the De. ault of either.” 


Sir Fetcher Merton, on Behalf of the Plain tiff, moved that 
the Maſter might review his Taxation of Cofs, in which he 
had allowed theſe Coſts of the Remanet, as well as the Reſt; 
and in the mean Time ”roceedings i tay, 


Sir Flecicher tated, that a Writ of Error had been brought 
and non prod. So that the Record is now come back hi- 
ther again, and his Objection is tall open to the Plaintiff. 
The Court are ſtill Maſters of their own Record: Which 
would not have been the Caſe, if the Judgment had been 


afirmed both as to Debt and Coſts. 


Fis Objection to the Taxation was, that his Client ought 
not to be obliged to pay theſe Coſts occaſioned merely by the 
Cauſe having ſtood over at the firſt Aſſizes, as a Remanet, 
without his Client's Fault. A Cauſe going off upon a 


KRemanet, ought (he faid) to be excepred out of the general 


Rule. 


Lord MansF1tetD ſeemed at firſt to think “ That if 
<< neither Side were in Fault, eitber Side ſhould pay Coſts.”? 
And this was made a Remanet, for Want of Time to try it. 


But Tine CoukT and Maſter Owen agreed to the general 
Rule that Coſts are to be paid, where the Cauſe goes off 
% upon a Remanet; as well as any other Coſts in the Cauſe ;? 
aud inſtanced in ſome Maiaſfone Cauſes, which went off for 
Want of Viewers ; ſo that neither Party was in Fault. 


Mr. Serjeant Nares and Mr, Soave, on Behalf of the De- 


fendant, now ſhewed Cauſe againſt the Maſter's reviewing his. 


Taxation, 
Their Writ of Error is 227-pros'd at our Expence. 
They come too late: They ought to have applied in 


Time, There has been Judgment of Diſcontinuance, ſo long 
as, 


n 
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as a TWelve- month ago: And the Coſts have been taxed, with 
this Ailowance of the Coſts as a Remanet. 


The Court can not alter the Judgment zow ; it being above 
a Term after Judgment was given. Yelv. 45. Percival verſus 
Spencer. 1 Bulſt. 49. Hoblins verſus Kin ble. Sir 7. Raym. 38. 
Elliſon verſus Eliiſon—A Judgment can not be altered after 
the Term. Carthew 167, Chetle verſus Lees. 2 Stra. 1110. 
Wray verſus Lifter -The Court refuſed to permit the Plaintiff 
to remit Surplus-Damages; becauſe it was in another 


Term. 


Sir Fletcher Norton and Mr. Price, contra, for the Plaintiff, 
argued in Support of the Rule for the Maſter to 1eview his 
Taxation of Coſts upon the Non-ſuit, They ſaid, that on 
the Merits of the Caſe, it ought to be done. And the Plain- 
tiff was, in all Reſpects ready to go on to Trial, This is a 
very hard Caſe: And the Plaintiff has had gol. and upwards 


for One Remanet, and One I rial. 


If a Cauſe goes off upon a R:maner, they agreed that the ge- 
neral Rule is that the Coſts ſhall attend the Event of the 
Thiscauſe Cauſe.” And they admitted, that in the Caſe of Standen 

of Standen. verſus Hall, P. 29 G. 2. B. R.. a general Rule was laid down. 
But every general Rule admits of Fæceptions: And the pre- 


ex Dimiſſ'. : 
Wheatley, v ſent Caſe ought in Reaſon to be excepted: 


Hall, went | | 
off upon a Remanet without any Default whatſoever in either Party: And it was ar- 


gued, © that where neither Party was in the Fault, neitber ought to be puniſhed in 
Coſts,” But the Court thought it depended upon the Practice. And Maſter Clarke 
certifying © that it was his Practice to allow them, the Rule to ſhew Cauſe why 
he ſhould not review his Taxation was diſcharged, And Mr. Juſtice Foſter ſaid it 


was the right Method. 
I have alſo a Note of a prior Caſe, Price, ex Dimiſſ'. Cuthbert, v Birt, in Trin. 


1742, 16G, 2, B R. where the Cauſe went off pro Defectu Furatorum: And the 
whole Court agreed © that theſe Coſts ought to be allowed as Part of the Coſts of the 


Suit.“ | | 
Note. On the Crown Side, it is the Practice to allow them. In C. B. the Pro- 


thonotaries did not uſe to allow them : But, on the 7th July 1767, I was informed 
© that the Court of C. B. had determined to come into the Practice of this Court 


tor the future,” 


As tocoming in Time—Here was a Writ of Error depending : 
And We obtained a Conditional Rule, That upon quaſh- 
ing our own Writ of Error, we ſhould have Libefty to ſet 


«« afide the Non-ſuit.” 


As to the Caſes cited from 7; arti and 3 and Bul- 
fred. They were Error upon the Face of the Record: And 
the Court would not amend. | | 


This Caſe of Cass, (which are given by Statutes,) differs 
from Damages : And increaſed Coſts are conſidered as a Pe- 


nalty, Carthew 179. Coan verſus Boxwles— Coſts are fri#i Ju- 


ris, „ and in the Nature of a Penalty.” 
| 1 
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The Caſes cited are upon Damag it, (not Coſts,) which are 


the Act of the Jury : But the increaſed Damages and the 
Cofts are the Act of the Court; and the Court may rectify them | 


at any Time. Here the Court (by their Officer) have given 
more Coſts than they ought; And therefore the Court may 
now rectijy it. | | 


Lorgp MansrieL.Dd-—On the Merits of this Queſtion 
What Coſts ought here to have been allowed—”) 1 think 
that General Rules imply an Exception, in Caſes where the 
general Rule is uſed for Oppreſſion, or where the Hardſhip of 
the particular Caſe is ſuch as that it would be manifeſtly un- 
reaſonable and unjuſt to include it within the general Rule; 
provided the Application is made within due Time, And if 
this had come recently before the Court, I ſhould have 
thought that the Plaiatiff ought z to pay the Coſts of the 
Reman:t. For, it appears that the Defendant treated the 
Cauſe as likely to be of great Length; though he intended to 
non-ſuit the Plaintiff, by an Objection which he kept in Re- 
ſerve: And this put the Plaintiff to a great Expence. The 
Defendant likewiſe pretended ““ that it was a great Damage 
« to Him, that the Action was brought againſt Him, and 
* not againſt Lady Vindſor; when, in Fact, Lady Wind/or 
was the true Defendant, and at the whole Expence. So that 
it was a Snare laid, to prevent trying the Right. Therefore, 
I ſhouid have inclined, upon a recent Application, to have 
made this Caſe an Exception from the general Rule ; allow- 
ing the general Rule to be right. 


But the Application is now made a Year after a Judgment ; 
and after a Writ of Error brought, and that Writ of Error 
non pros d. | Es 


The Caſe cited by Mr. Stowe, of Capiatur & Miſericordia, 
are not now Law. They have been cured, upon Account of 
their unreaſonable Strictneſs. . 


If a manifeſt Miſcomputation, or any plain Miſtake in Fi- 
gures ſhould appear on the Face of the Record, with regard 
to Colts, I ſhould think it might be amended : As (for In- 
ſtance) if the Damages had been ſaid to be 60/. and the Coſts 
30. which amount in the Whole to 100/. | 


But here is no ſuch manifeſt Miſrepreſentation or Miſtake 


on the Face of the Record. A proper Diſtinction has been 
made between the Damages given by the Jury, and the 
Colts. And they certainly come too late: For, YVigilamibus, 
et non dormientibus, Jura ſubſerviant. Every Thing was in 
their Knowledge, from the firſt Moment : There is no new 

Diſcovery, 
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Diſcovery, nor new Ground. They ſhould have complain. | 


ed during the Taxation, or in due Time afterwards ; or elſe 


have ſhewn that it was not in their Power to do ſo. 


Therefore the Granting this Rule would be a bad Prece- 
dent; though in a favourable Caſe. Favourable Caſes make 


bad Precedents. Therefore, though I am ſorry for the Hard- 


ſhip of the Caſe, yet Jam not for granting the Rule. 


The THREE Other Jupoks concurred that this was a 
favourable Caſe; and if the Application had come in Time, 


they ſhould have thought it reaſonable to except it out of the 


general Rule, 


_ Here, it is /ub/antially altering the judgment: mor (as 
They obſerved) in a Matter of mere Miſtake, but of Judg- 
ment. Therefore at ſuch a Diſtance of Time, it would be 


very inconvenient to alter it: It might be a bad Precedent. 


And for that Reaſon, and that only, They were againſt grant- 
ing the Rule. | | . 


Mr. Juſtice As rox mentioned a Caſe from Ireland, of 


Byrne verſus Byrne, which, He ſaid, overturned all the Caſes 


of Miſericordia. 
The Opinion of Tu Cour was ſhortly this— 


The THREE JUDGEs agreed with Lord MansFiELD, that 
though the general Rule ſill ſubſiſts— That the Coſts of 
« a Remanet ought to attend the Event of the Cauſe;“ yet 
that and every general Rule muſt imply an Exception of par- 
ticular Caſes under ſuch Circumſtances as clearly diſtinguiſh 
them from being within the Reaſon and Principle of the gene- 
ral Rule. And they alſo concurred that this particular Caſe 
was One of thoſe which ought to have been excepted out of 
the general Rule, if the Application had come in Time. But 
They were of Opinion with his Lordſhip, that in the preſent 
Caſe, the Plaintiff had by his own Negligence omitted the 
proper Opportunity ; and therefore had now no Title to Re- 
lief ; it being his own Fault, that he did not apply within 
due Time, 


Per Cur", gnanimouſly— 


RulE DisCHARGED. 
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Rex veęſus Ann . and Tbomas r 3 


Or Ann Gregory's Caſe. 


NNE GREGORY, the Wife of Abraham Gregory, 
was brought up, upon the Return of a Habeas Corbis di- 
| rected to her Mother and Uncle, which had iſſued at the Ap- 
| plication of Abraham Gregory her Huſband. She appeared to 
have been very ill uſed by her Huſband ; and to have there- 
upon fled from Him, and came to the Defendants for Security 
and Protection: And ſhe was ready to ſwear, and actually did 
ſwear the Peace againſt Him. 


Tae Cour would not order Her to be delivered to 

Her Huſband, as his Counſel demanded : But on the contra- 

ry, told Her“ She was at Liberty to go where ſhe thought 

« proper ;” and offered Her, and (at her Requeſt) gave Her 

, bog to ſecure Her from any Inſult in her en to her 
riends | 


Rex verſus Juſtices and Clerk of the Peace for 
the County of Derby. 


R. Blackflone and Mr. Morton ſhewed Cauſe, on Behalf 

of the Defendants, againſt a Mandamus to oblige them 

to regiſter and certify a Di/jenting Meeting- Houſe, at Melbourn 
in that County. 


See the Toleration-Act, 1 V. & M. St. 1. c. 18. 5 1. and 
y 19. 


1ſt Objection. Nox conſtat what Species of Proteſtant Di- 
ſenters they are of ; nor in what Points they diſſent. 


2d Objection. Nor conſtat that it is a Houſe proper to be 
regiſtered. | | 


zd ObjeQtion. They have not brought themſelves within 
the Qualifications of the Act. 


See 1 Lord Raym. 125. Green and 2 Ol bers verſus * 
where a Mandamus was iſſued upon this Act of Parliament, 
directed to the Biſhop of CH er's Regiſter, commanding Him 
to regiſter the Certificate of a Place of Meeting of Proteſtant 
Diſſenters; And an Action was brought for a falſe Return 


Low 


to it. 


ͤ— 
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Lord MAN SPIEL D-No Inconvenience can attend the 
regiſtering this Meeting-Houſe. The Regiſtry and Certif- 
cate do not prove that They are within the Act:“ They 
w1ll ſtil] be obliged to ſhew that They are within the requi- 
Are Qualifications, if called upon; notwithſtanding the Re- 
giſter and Certificate. And if, in Fact, They are not within 
tbe Qualifications, the Juſtices may return that they are 
„not,“ if They think proper to do ſo, 


Rule made abſolute. 


4 


Barclay er Al'. Aſſignees of John Styles and Cope- 
land Styles, Bankrupts, verſus Hunt. ; 


3 E Queſtion was Whether the Defendant ſhould 


* be diſcharged on Common Bail upon an Objection 
to the Sufficiency of the Affidavit made by the Plaintiffs ; 
* to hold the Defendants to Special Bail.” | | 


The Aſſignees {ſwore to the Debt in theſe Words — As ap- 
% fears to theſe Deponents, by the la Examination of the 
„ Bankrupts; . and as theſe Deponents werily believe.” 
And they ſwore, that they themſelves had not received the 
Debt or any Part of it; and that they believed it to be ſtill 


due. 


' 


The Circumſtances of this Cafe were theſe : John and 
Copeland Styles were Partners, and became Bankrupts. The 
Plaintiffs were Aſſignees under the Commiſſion. This was a 
Debt due to the Bankrupts from Hunt; and was ſo declared 
by the Bankrupts apon their Examination, in the following 
Manner; wiz. Their ſecond Schedule includes a Debt due 
from Thomas Hunt, by Balance of an Account 5800/ - 
And they {wore that ſuch ſecond Schedule contained a true 
«© Account, to the beſt of their Remembrance and Belief,” 


John Staples reſided in England : Copeland reſided abroad, 
at Bermudas, and knew nothing of the Matter. J, who 
alone could ſwear to the Debt, refuſed to make Affidavit of 
It. | 


Yeſterday, (27th November 1765, Mr. $:0we ſhewed Cauſe 
on Behalf of the Plaintiffs, why the Defendant ſhould zo? be 


| diſcharged on Common Bail. 


There are e Cauſes, One of them was brought in the 


Mayor's Court in Londex ; and the Defendant has removed it 
| by 


— 
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by Habeas Corpus, into this Court. Therefore, by the Courſe 
of the Court, the Defendant mutt put in Bail here. 


As to the other Cauſe, which is brought here, and in which 
this Affidavit is made ;—Ir is the utmoſt that the Aſſignees can 
ſwear. The Bankrupts have refuſed to ſwear to the Debt. 
Hunt, the Defendant, is the Father-in-Law of the Bank- 
rupts. Therefore the Aſſignees could go no further than they 


bave done. There is a Caſe in 2 Barnes 65. Tribe etal. 


verſus Pratt; where the Aſſignees only ſwore “ that the De- 
„ fendant was indebted to them 1300. as appeared by an Ac- 
“count under the Bankrupt's Hands:” And the Court 
thoug ht a poſitive Aﬀidavit of the Debt neceſſary ; “ Unleſ+ 
„it had appeared, that the Bankrupt refuſed to make the 
« ſame.” Here, he has refu/ed. : 


He offered to accept the ſame Bail as the Defendant had al- 
ready given to the Sheriff. | | 


Sir Fletcher Norton and Mr. Dunning, contra, for the Des 
fendant— | | | 


No Perſon was by Common Law liable to be arreſted by his 
Body, on meine Proceſs. Therefore the Defendant ought 
not to be 1 his Liberty, without Opportunity to de- 
fend Himſelf, unleſs by poſitive Affidavit. Therefore the 


Court have always required a preciſe poſitive Affſidavit. It 


has never been relaxed, but in the Caſe of an Executor: In 
which Caſe, No One elſe can make ſuch an Affidavit. | 


The not requiring Bail will not prevent the Plaintiffs hav- 
ing Juſtice, Perhaps requiring Bail has done more Harm than 
Good. 


Here, the Bankrupts are both alive, and might ſwear to 
the Debt, if they ſhould think proper. They refute : Which 


may be, becauſe They may know there is zo Debt. 


This Examination is only a Schedule of their Debts. Thev 


give up their All. But they may miſtake, They only ſwear, 
even to that Account, that it is a true Account, to the beſt 
of their Remembrance and Belief” But they can not per- 


haps be quite preciſe, as to all the Particulars of it: 


Beſides, as there are qualifying and reſtrictive Words in 
their Examination, wv/z. to the beſt of their Remembrance 
and Belief,” an Affidavit ſo qualified and reſtricted would 
not have been ſuflicient to hold to Bail. Therefore this, even 
put all together, is no Proof of a Debt. The Stream 

Pa RT IV. Vor. IV. F can 
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can not flow Her than the Fountain. it he Affidavit can 
receive no additional Strength by the Reference to the Exa- 
mination: For, the Examination referring the Remembrance 
and Belief to the hole of it, refers them to every Part of 
it; and conſequently refers them to this particular Debt. 
Whereas the h:ighz/? Degree of Evidence ought to be pro- 
duced: And here, the Bankrupts Themſelves might be had. 
Therefore this Preſent Affidavit is only the ſec Authority; 
not the S/. 


Barnes's Note, of Tribe and Others againſt Pratt, ſhews 
that the Bankrupts ought to make the Affid avit: It can not 
be ſupplied by any other Affidavit. It ought to be poſitive, 
becauſe it can not be contradicted. And for the ſame Rea- 


The Re- ſon #, it can not be bolſtered up or ſupplied by a ec Affi- 


on davit. We have an Affidavit That the Bankrupt car not 


Heatheote ſwear to this Debt :” He acknowledges that it is a Miſtake 
werſus Goſ- in his Examination. . 

lin, is“ that 

« Defendants may not be haraſſed,” 


Who could be indicted for Perjury, if this Affidavit ſhould 
be falſe ? Not the Maker of it: Not the Bankrupr, There- 
fore No One can. Conſequently, ſuch an Affidavit ought 
not to be regarded, or have any Kind of Weight. Ir ap- 
pears, therefore, upon the Whole of this Caſe, that no po- 
fitive Debt is ſworn to ; nor is there any Perſon that is in- 
dictable for Perjury, in Caſe that which is ſworn, ſhould 
prove to be falſe. 


They cited the following Caſes where the Defendants had 

been diſcharged on Common Bail. Pa/ch. 1754. 27 G. 2. 

Fludyer, Afignee of Jackſon, verſus Greennwood and Hughes, 

P. 18 G. 2. Claphamſen verſus Bowman, 2 Str. 1226. Wal- 

rend verſus Franſham, 2 Str. 1219. Ries verſus Belifante, 

2 Str. 1209. Heathcote verſus Goflin, 2 Str. 1157. Tr. 23 

G. 2. Mill verius Fryer. M. 26 G. 2. Kelly verſus Deve- 

+V. ante, reux, B. R. and Pomp verſus Ludvig jon +. Mich. 23 G. 2. 


Vol 2. p. 
655. where many of theſe Caſes are collected together; And alſo Vol, 2. p. 1032. 
Maultby v. Richardion, 55 | 


Tre Court took Time till this Day, to look into the 
Caſes. e \ 
CuR”. adwiſare welt. 


Lord MansFIELD now delivered the Opinion of 
the Court. 


We are All clearly of Opinion, that the Affidavit is ſuffi- 
cient to hold the Defendant to Bail. 


As 


p 
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Aa to the Caſe of Fludyer Afignee of Jackſon, verſus 
Hughes, in 27 G. 2. cited by Mr. Dunning — He was miſin- 
formed. I have two Notes of it; One, taken by my Brother 
Yates; the Other, communicated to Me by my Brother 
Aton. According to the former, the Defendant was diſ— 
charged on Common Bail; becauſe the Affidavit only referred 
to the Bankrupt's Books, without adding that the Plaintiff 
belie ed it to be truer Mr. Juſtice Aflon's Note of the ſame 


Caſe, is, that the Plaintiff made Affidavit “ that the Defen- 


«© dant ftood indebted, c; as appears to Him by the Books 

«© of the Bankrupt.” The Defendant was diſcharged on 

Common Bail; the Affidavit being y by Way of Refe- 

rence» And in the latter Note, it is mentioned, that two 

former Caſes were cited; wiz. * Kelly verſus Devereux, V. ante, 
and + Valrond verſus Fronhem ; Both of which were given 655. inMar- 
up by Mr. Pratt, becauſe the Aﬀidavit was only by Way of gine, 
Reference, We have ſent for that Affidavit: And it is thus F2Str.1219. 

— % That He was indebted os, as appears by th: Books and 


* Ledger of J. J.“ 


It is manifeſt by a String of Caſes t, that Words of Rehe. 7 V. ante 
rence never are ſufficient in an Afidavit to hold to Special Bail; 055: a long 
ſuch words (for Inſtance) as theſe, ©* as appears by Books Lift of them. 
*© or Papers, or any Thing referred to“; or any other Words 


of mere Reference. 


In the Caſe of verſus 8 P. 3 G. 2. It IS. the 
was determined “ that in the Cafe of an Executor, if the 1 wht 
«© Executor {ſwears to the Books, and that He believes them to pd The 
contain a true Account, and that the Debt is Kill unpaid,” t have. 
it is ſufficient to hold to Special Bail. Note of E// 
5. Vandereſt, in the very ſame Term; and another, in the next Term, of Lacas v. 
Vander eſch; but not to the ſame Point. 


In the Caſe of Maulthy verſus Richardſon &, Trin. 1760, § V. ante, 
ſwearing to the Debt, as the Plaintiff computes it,” was Vol. 2. 
allowed to be ſufficient, 7 P. 1032. 


In the Caſe of Himes et al". verſus Mendes Ceſis et al, 
Trin. 1733. 60 7 C. 2. the Plaintiffs were Aſhgnees * This Caſe 
under the Commiſiion of Bankruptcy, and ſwore that the De- is not in Sir 
fendant was „ indebted to them in Goc. as appears by the | ha 5 
Bankrupt's Books.” But the Aſſignees had not there ſworn . 
that They Helieved the Debt to be due. Which the Court though the 
took particular Notice of; and made the Rule abſolute to Role wa 


diſcharge the Defendant on Common Bail. ne upon 
75 motion 


But, on the Reaſon of the Thing and the Authorities, the 


Defendant ought in the pre/ent Caſe to be holden to Bail; the 
| P.2 | Affidavit 
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Affi la vit being ſi thciently poſitive, as the Caſe is circum- 
ſtanced, to ſupport a Demand of Special Bail. 


The Court ought never to lay down a Rule to be con- 
ſtrued ſo rigidly as that it may put unreaſonable Difficulties 
upon the Suitors, and render them liable to Inconveniences 
worſe than thoſe which the Rule was intended to prevent. 


As to what Sir Fletcher Norton ſaid, That Bills may 
have been paid after the laſt Examintaion”—If that were 
really the Fact, it would not ſave the Perſon who ſhould 
ſwear in the evaſive Manner that this Afﬀidavit would, in 
ſuch Caſe, be expreſſed, either from loſing the Security of 
Bail, or from Criminal Proſecution : He might ſecurely be 
indicted for Perjury, upon ſuch 2 an evaſive Oath, as it would, 


upon that Suppoſition, be. 


In Dr. Turlington's Caſe, He ſwore to the "BN due upon 
One Side of the Account only, without regarding the other 
Side of it. But that was a mere Evaſion, and ſo treated. 


So, in a Caſe from Plymouth, there was a like Manner of 
ſwearing ; and it was confidered as a groſs Evaſion : For; 
the Pa/ance 1s the Point in Queſtion; and neither Side of the 
Account can be taken by ittelf, without the other, 


l FT n the Rule to ſhew Cauſe © why the Defendant 0 
| **. (hould not be diſcharged on Common Bail,” muſt 
| | be diſcharged. con 
1 | | | RulLE DiscHAROGED. Ja 
| D 
Eid: pot. under Wedneſday 3d February 1773, - 

Cra ford verſus Whitral/, a Caſe very ſimilar to the 

temp verſus Ludzig/on, ante O55. up 


Doe, on the Demiſe of Troughton, wer/us Roe. 


Material Rule was, this Day, made, in an Ejectment- 

X Cauſe. A judgment in the Ejectment had been regularly 

obtained by the Plaigtiff, againſt the Caſual Ejector, by De- 

fault: And the Lanilord of the Premiſſes nad moved to ſet 

aide this judgment; becauſe his Tewant had not given Him 
Autice of his having been ſerved with an Ejectment. 


| The Plaintiff, inſiſted, that his Judgment was perfectly re- 
lan; and that the Tepant's omitting to give his Landlord 

Notice of an Ejectment's bei ag delivered, was a Matter merely 

between 
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+ between the Landlord and his Lenant, which couid not at- 
© fed the Plaintiff's regular judgment fairly and duly obtained. 


: Tux CourT were, however, clearly of Opinion, 
that the Peſeſion ought not to be changed by a Judgment in 


3 Ejectment, where there had been zo Trial or Opportunity 


of trying; though the obtaining the Judgment might be 
; owing to the Default or even Treachery of the Defendant's 


” own T enant. 


But, if the Plaintiff had not been guilty of any Colluſion 
with the Tenant, they thought it reaſonable that the Tenant, 
who was the Perſon guilty of the Default, ſhould pay the 
| Coffs. For, the Rule of the Court which requires Service 
upon the Tenant in Poſſeſſion, is calculated wit a View that 
the Tenant ould give Notice to his Landlord, in Order that 
the Ejectment-Cauſe may be tried between the proper Par- 
ties Intereſted in the Queſtion, 


Tae RuLe was therefore enlarged ; and an Order 
made upon the Texart, to 5 8 Cauſe why he ſhould 
not pay the Coſts. 


Upon its now coming on again— 


Tre TExaxrT, by his Counſel, admitted himſelf to be 
in Fault; and ſubmined to the Cone, 


THE LAN DLOoRD was an Infant; and therefore could not 
conſent to the Trial of the Queſtion, (which was Heirſhip,) 
in an ue. But as Relief was on his Behalf prayed againſt a 
Judgment which was ſtrictly regular, there could be no 
Doubt but that the Court might add ſuch Terms and Condi- 
tions to ſuch Relief, as were juit and equitable, by bringing 
the real Queſtion between the Plaintiff and Him, to be tried 
upon the real Merits, 


Tre CovRrT accordingly made the following Rule, vis. 


Upon reading the laſt Rule, It is ordered that the Judg- 
ment ſigned in this Cauſe, and alſo the Writ of Poſ- 
ſeſſion iſſued and executed thereon, be ſet aſide. And 
it is referred to Mr. Oxvers, to tax the Leſſor of the 
Plaintiff his Coſts occaſioned by the ſaid Judgment 


and taking Poſſeſſion as aforeſaid, together with the 


Colts of this Application: Which Colts, when taxed, 
ſhall be paid by Charles Douglas Bowden, the Tenant 


in Poſſeſſion of the Premiſſes in * And it is 
further 
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farther ordered, that Henry Reynell Spiller, Eſq. the 
Landlord of the ſaid Tenant, be made Defendant, 
(as in the Conditional Rule ;) and that he ſhall, upon 
the Trial of the Iſſue to be joined between the Par. 
ties, not ſet up any ſatisfied Term or any Truſt. 
Eſtate, to defeat the Leſſor of the Plaintiff; and alſo 
admit that Zouch Troughton was ſeiſed of the Pre. 
miſſes in Queſtion, : 


The End of Michaelmas Term 1766, 7 C. z. 


Hilary 
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Rex wer/us The Corporation of Wells. Monday 
26th 


: N ſhewing Cauſe againſt a Mandamus to be directed January 
() to them, commanding to reſtore 7% Burland Eſq. 1767. 
One of His Majeſty's Serjeants at Law, to the Re- 
corderſhip, from whence They had removed Him; it was 
agreed to abide by the Opinion of the Court upon the pre- 
ſent Motion. Tune Facts appeared, on the Affidavits: They 
were, in Subſtance, to the Effect following | 


His Tenure was gram diu fe ben? geſſerit. It was a 
Corporation by Preſcription. The Times of holding their 
Seſſions were ſufficiently aſcertained. The Cauſes or Grounds 
of Amotion were two: 1ſt. An improper Conduct at the Elec- 
tion of Members of Parliament on the 17th of December 
1765 ; viz. Adminiſtering the Oath to One Mr. Kzate as re- 
turning Officer, as well as to the Mayor, who (they ſaid) 
was the proper returning Officer; and alſo refuſing to fuffer 
the Mayor to adjourn the Poll to the Aſſize Hall; but con- 
tinuing in Hiruſeif, together with Leate. 2dly. Repeated 
Non-Attendance. Firſt, Refi/ing to attend at the laſt Ja- 
nuary Seſſions, to be hoiden upon Manday the 13th, though 
Notice was given Him “ to do fo,” and likewiſe “ that the 
% Seſſions could not be holden wwirhour Hint; the Mayor 
© being under a Neceſſity of being in London, and there 

„ being only One other Corporation-Jutiice,” And alſo 
negleFing to attend at the Quarter-Seſſions on 7th April: 
At which He had indeed 2 particular perſonal Notice ** to 
© attend,“ but nevertheleſs was obliged (as they infified) by 
his Duty to have attended, as it was well aſcertained to be 
the «uſual Day of holding this Seſſion. | 


It appeared upon the Affidavits, that the Name of the 


Corporation is Mayor Maſters and Burgeſſes:“ and that 
Mr. 


— 
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Mr. Keate was the ſenior Maſter, and claimed to preſide 5 
he Election of Members of Parliament. 


It appeared that the Serjeant's general Reſidence was, and 
had for fix or ſeven Years been in London; That He came 
down to Wells upon Occaſion of this Election, in December; 
That the January Seſſions happened whilſt He continued 
there; That He did receive the Notice before mentioned; 
and that, in Fact, he did not attend at it; That he was 
ſummoned to appear, and ſhew Cauſe why He ſhould not 
be removed from his Office of Recorder; And that at a 
Corporate Meeting holden at the Day therein appointed, He 
was removed, - | 


His Defence was— That whilſt He was reſident at Welle, 
He was uſed to attend the Seſſions: And fince his reſiding in 
Lo don, He has generally attended them about once a Year, 

That He now came to the Place as a Voter at the Election, 
and not as a Juſtice of Peace, or Recorder. That, as to the 
Seſſions on Monday 13th January, He (being then in the 
Town) received Notice That no Seſſion could be holden 
on that Day, by Reaſon of the llIneſs of Mr. Miller, ano- 
«© ther Juſtice, without whoſe Preſence the ſaid Seflions 
«© could not be holden, the Mayor being gone to London. 
That He nevertheleſs ſtayed in the Town, in order to at- 
tend: But Mr. Miller could not attend, ſtill continuing ill. 
That, as to the Seſſions of the 7th of April He was not 
then in the Town, nor had Notice of it: And that his Pre- 
ſence was not eſſentially neceſſary ; there being a ſufficient 
Number of Juſtices without Him, and their Juriſdiction con— 
fined to Contempts Tc. and not extending to Felonies ; and 
there being no partioular Buſineſs ordinarily expected to come 
before Them. g e | 


| Tt appeared, that Mr. Nobert Tudway was Mayor of 
Fells; Mr. Keate, the ſenior Maſter; and Mr. Paris Taylor, 

Sheriff of Somerſetſbire. Mr. Taylor, the Sheriff, delivered ine 
Precept to Mr Keate Mr. J udway, the Mayor, demanded 

it; but Mr. Keate refuſed to deliver it. | 


Mr. Tuaway, the Mayor, then ordered Serjeant Burland, 
as Recorder, to adminiſter the Oath to Him (Tudway) as 
Returning Officer, and zot to Keate. | 


Serjeant Burland ſaid He would di/ſobey that Order; and, 
upon his own Motion and Propoſal, (as was alledged,) ad- 
miniſtered the Oath to Keate, as well as to the Mayor. 


The Mayor thereupon adjourned the Poll to the Aſſize- 


Hall: But the Serjeant oppoſed ſuch Adjournment ; and ad- 
| viſed 
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viſed and aſſiſted in continuing it where it was. In Conſe- 
quence of which, Two diſtin& Polls were taken. 


It was ſworn, that Mr. Serjeant Burland acted theteas Record- 
er; and many Proofs or ſuppoſed Proofs of it were ſpecified, 


Sir Fletcher Norton, Mr. Morton, Mr. Recorder Eyre, and 
Mr. Dunning, on Behalf of the Corporation, now ſhowed 
Cauſe againit the Mandamus to reſtore Serjeant Harland to 
the Office. 


They urged two Charges againſt Him; wiz. 1ſt. Non- 
feaſance, or Negle# of Duty; and zdly. Mal feaſance, or 
Miſbehaviour, And They laid down, as general Principles 
— That the Body at large have Power of Amotion ; And 
that He is amoveable, for proper Reaſons, though appointed 
to hold guam diu ſe ben? giſſerit: And they inſiſted that zhe/e 
Matters charged upon Him are proper Reaſons and ſufficient 
Cauſes of Amotion. | 


Firt—As to the firſt Cauſe of Amotion—They admitted, 
that his Excuſe ſeemed ſufficient for the Faruary-Seftions. 
But at the April. Seſſions, it was his Duty to attend; though 
not a Charter-Day : For it was fully aſcertained that the 
Seſſions was uſually holden on that Day. Therefore no 
Notice was neceſſary : But He muſt age Notice at his Peril. 
9 Co. 50. a. le Countee de Salop's Cale, | 


He owns that He was reſident, when elected; and that 
for ſix or ſeven Years He has abſented Himſelf, and lived 
in London. This wilſul Withdrawing Himſelf is an Ag- 
gravation, rather than an Excuſe. He ought to attend his 
Duty there: And the Non-Attendance is a Forfeiture, Ser- 
jeant Whitaker's Caſe, 2 Salk. 435. (third Point,) and 2 Ld. 
Raym. 1237. proves this. | 


Notice is not neceſſary, where the Day of holding the 
Seſſions is known and notorious. Here, the Nature and 


Duty of his Office, and alſo his Oath of Office required his 


Attendance. 


But even if it were neceſſary, the Serjeant has made it 
1mpraCticable : He has withdrawn himſelf to London, out of 
the Reach of Notice, by a voluntary Abſence,  _ 


This wilful Abſence is itſelf a Cauſe of Amotion, 
Secondly -The ſecond Cauſe of Amotion is Mal-feaſance; 
He gave improper Advice, both to the Mayor and to Mr. 


Keate. His Conduct on the 17th of December 1765, was a 
| direct 


* 
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direct Breach of his Corporate Duty. It is not true, that He 
came only as a Voter: He came as Recorder, We have prov- 
ed this: His own Ad proves it; for He could not adminiſter 
the Oath, but as Recorder; nor ſign his Name to it, but as 
Recorder. 


He did every Thing that, as a good Recorder, He ought 
not to have done. The Mayor was the ſole returning Offi- 
cer: And the Precept ought to have been delivered to Him, 
as it was directed. Inſtead of that, He oppoſed the Autho- 
rity of the Mayor; and incited, aided and aſſiſted the Uſurp- 
er of his Authority. | 


It was abſurd, that the ſecond in Office ſhould preſide, 
when the firſt was preſent and claimed to preſide, and ex- 
preſsly required the Oath to be adminiſtered to Him and Him 
only. Vet the Serjeant called upon Xzare to take the Oath, and 
officiouſly adminiſtered it to Him, as well as to the Mayor. 


The Mayor thereupon adjourned the Poll to the Town» 
Hall. But the Serjeant adviſed and inſtigated Keate to pro- 
ceed where He then was. In Conſequence of this, two 
Polls were taken : The Serjeant, when He had read the 


Precept returned it to Keate, | 


Has not this Advice thrown the Town into Confuſion ? 
And was it not done to ſerve a Party? If it was Ignorance, 
it muſt have been craſſa Ignerantia. It was Oppoſition to 
Government; and like the Caſe of The Protector, and The 


Tarn of Kingſton upon Thames, in Style 477; where the 
Bailiffs adjourned the Court, and their Opponents ſtayed and 


acted, and made and entered Orders: And G5 Chief Juſtice 
held it good Cauſe to disfranchiſe “ for entering of Orders 
« made by a pretended Court, which in Truth was no 


« Court.“ 


And they cited the Caſe of The King againſt Mayor c. 
of Newcaſile : where the Court refuſed a peremptory Man- 
damus to reſtore Matthew Feather/.onhaugh ; as being nu- 
gatory, after he had totally deſerted the Place, and reſided in 
and near on. [This Caſe was determined on Weane/day, 


the 13th of November 1747. 
Mr. Serjeant Dawy, contra, for the Recorder. 


Lord MansFiztLd told Him, He had no Need to 
give himſelf any Trouble. 


His Lonpeal? then expreſſed Himſelf to the follow- 


Whether 


ing Effect. 
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Whether the Serjeant will continue Recorder of the Corpo- 
ration, if reſtored ; after all this that has paſſed, is for 47s 
Conſideration : The Queſtion before Us, is“ Whether He 
«© was properly amoved ; and whether He ought to be reitored 
„% to his Office.“ | 


There is a Conſent of all the Parties, to be determined by 
our Opinion on this Motion. , 


The two general Articles charged upon Him are His Beha- 
viour at the Election; and his Non-Attendance at tne Aprii- 
Seſſions. (For the Want of Attendance at the J aauary-Seſſi- 
ons 15 candidly given up.) 


The Charge of Miſbehaviour at the Election is, ſhortly, 
his Adminiſtering the Oath both to Kate and the Mayor; 
though the Mayor commanded Him to adminiier it only to 
Himſelf. That the Mayor having adjourned the Poll, the 


Serjeant declared his Opinion, that the Mayor could not ad- 


journ without the Conſent of the Candidates; and that 
He continued with Keate, taking the Poll at the former 
Place, 


I chooſe to take it in the Order in which the Corporation 
make the Charge: And They begin with his Conduct at the 
Election. | 


dare ſay, That was the principal Ground of their amcving 
Him. 


There is no Charge at all, of any corrupt Motive for his 
giving this Advice, or doubting of the Legality of the May- 
or's pieliding. Aud it. is plain, that it was a ſincere Opi- 
nion; becauſe the Candidate whom He eſpouſed, riſqued 
the Fate of his Election upon it; and Thoſe who voted for 
that Candidate, did not vote before the Mayor and Keate 
both, but only polled before Keare, Therefore, how er- 
roneous ſoever his Advice might be, it was plainly his real 
Opinion. 


He had Nothing to do at that Meeting as Recorder; nor was 
this a Corporate i eeting. It was a Borough by Preſcription, 
The Mayor has the Return: He might have made it without 
the Recorder. | 

But, as Recorder, He is a Juſtice of Peace. 

Has He then miſbehaved as a Juſtice of Peace? 


Two 


— 


—— 
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V. ante, 
Vol. 1. 
P- 532. 


+ See Haw- 
kins's P. C. 
Vol. 1. c. 66. 


168. 


§ 1. p. 167, 


Two Perſons claim the Return: And both demand to 
have the Oath adminiſtered. He adminiſtered it to Both: 
Valeat quantum walere poteſt. This, ſurely, was no Breach 
of Duty of his Office. | 


The Mayor adjourns the Poll. The Serjeant had nothing 
to do with the Adjournment, but as a Voter. He gives His 
Opinion. His Opinion was wrong. They who were His 
* ſuffer by it. This is no Breach of his Corporate 

uty. 


As to his abſenting Himſelf from the April. Seſſions— All 
the Charge is, That He was not pre/ent at it. He ſays, 


that whilſt He was reſident there, He did attend: And fince 


his reſiding in London, He has generally attended about once 
a Year. That in April, two Juſlices were upon the Spot. 
That no * particular Miice was given Him, to induce Him to 
go down: And that little or no Buſineſs occurred when He 
has attended.“ And there is no Charge that there was any 
Buſineſs then to come before Them. | 


J know of no Cale that ſays that the bare being once abſent 
is a Forfeiture. And in this very Caſe, the Counſel for the 
Corporation allow an Excuſe for his Abſence in January. 80 
that Abſence a#zay be excuſable. 


Indeed, a general Neglect, or Refuſal to attend the Duty 
of ſuch an Office, is a Reaſon of Forfeiture; a determined 
Neglect, a wzlful Refuſal But a fingle Inflance of omitting 
to attend, when no particular Buſineſs was expected, nor in 


Fact happened, is a very different Caſe. 


I think the Law is well laid down by Serjeant Haw#ins in 
treating of Offences by Officers, by Neglect or Breach of Du- 
ty, He ſays, It is certain that an Officer is liable to a 
*© Forfeiture of his Office, not only for doing a Thing d1- 
«« rely contrary to the Deſign of it; but allo for zeglecting 
“ to attend his Duty at all uſual proper and convenient 
„Times and Places, whereby any Damage ſhall accrue to 
«© 'Thoſe by or for whom He was made an Officer. And 
«© ſome have gone Zo far as to hold, That an Office concern- 
ing l the Adminiſtration of ſuſtice or the Common Wealth, 
* ſhall be forfeited for a bare Non-Uſer, whether any ſpecial 
*« Damage be occaſioned thereby or not. But this Opinion 
*© doth not appear to be warranted by any Reſolution in 
„% Point : and the Authorities which are cited to maintain it, 
do not ſeem to come up to it.“ | 


He 
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He refers to ſeveral Books and Caſes in his Margin; and 
agrees with thoſe Authorities that ſay ©* That He who ſo far 
<< neglects a public Office, as plainly to appear to take x9 
Manner of Care of it, ſhould rather be immediately diſ- 
placed, than the Public be in Danger of ſuffering that Da- 
mage, which cannot but be expected ſome Tims or other 
from his Negligence.” 


But No-Body can ſay or even imagine, that One ich Ab- 
ſence from a Seſſion, at which Nothing of Importance was 
likely to happen, can amount to /uch a Negle& of a Recor- 
der's Office, as to make Him plainly to appear to take =o 
Manner of Care of it. 


It is perfectly conſiſtent with the Caſe of Serjeant VMhita- 


ker, as reported by Lord Raymond *, to ſay © That the Care * 2 Lord 


«« being abſent, is not a Cauſe of Forfeiture.” That Caſe Raym. 12374 


was was an Amotion of Serjeant Whitaker from his Recor- 
derſhip of Iich for Non- Attendance (amongſt other Cau- 
ſes of Amotion) at two diſtin Seſſions of the Peace, Both 
appointed by Himſelf and at a Time too when He was (as it 
appears) preſent within the Borough. The Corporation there 
ſtate (not a Angle Abſence, but teu different Neglects, at to- 
diſtin& Seſſions,) “ that He and another Juſtice appointed a 
„ Seſſion to be holden on the 14th of January 1702, and 
r iſſued a Precept to return a Grand Jury &c; and that the 
«© Seſſion was proclaimed accordingly ; and that He had No- 
* tice of all the Premiſſes; and All were ready; and that 
«« He, /icet ſolemniter exactus, voluntarily and without any 
* reaſmable Cauſe abſented Himſelf.” And They ftate ano- 
ther like Default on the iſt of April 9 only muta- 


tis mutandis, 


Then they ſtate, in ec Yerba, the Notice they gave Him 
to appear and anſwer why He did not attend and aſſiſt: You 
% knowing that by the Charters of this Town, no Seffions of 
„% the Peace could be holden for this Town, without the ac- 
«© tual Preſence of the Bailiffs and Recorder thereof.” 


Then when He attends, all the Reaſon He gives is“ That 
«© He expected to have been ſent for, when they were ready.“ 
Plainly, therefore, He was in the Town; And it is as plain 
that He wilfully and voluntarily neglected to attend. 


The Exceptions there taken to the Cauſe of Forfeiture ſo 
aſſigned in not attending to hold a Seflion of the Peace, were 
only two: iſt, ** That a Seſſion of the Peace might be hold- 
% en without Him, He not n to be of the So 

cc an 
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and two juſtices of the Peace may hold a Seflion of the 
Peace. 2diy. Admitting it could not, yet 1ſt. They 
«© ought to havent for Him; and 2dly. They ought to have 
e ſhewn ſome /pecral Damage to the Corporation by the not 


„ holding the Seſſions.“ 


Tis to THESE favs Exceptions only, that the Opinion of the 
Court is applied: And therefore it muſt be underſtood as qua- 
lied and reftrained to the Subject then in Debate before 
Them. The Queſtion was not ** how many Non-Attendan- 
«© ces of a Non-re/ident Recorder ſhould amount to a For- 
c feiture” ; but whether his aoiful abſenting Himſelf au 


& in the Town, was 10.” 


It is not argued © whether His Preſence was neceſſary to the 
„ Holding of the Seſſion:“ [though it appears upon the 
Return that it was.) But it was urged on the Part of Ser- 
jeant Yh:itaker, ©* that admitting it to be ſo, yet they ought 
«© to have ſent for Him, and alſo they ought to have ſhewn 
„ ſome ſpecial Damage to the Corporation, by the not hold- 


«« 10g the Seſſions.“ | 


The Corporation ſay, © That no particular Notice was 
«© neceſſary ;” and ©* that He ought to have attended this 


c Seſlion of his own Appointment, being in the Town.” 


The Opinion of the Court is, That, admitting the Pre- 
e ſence of the Recorder was not necef/ary, by the Charter, to 
the Holding a Seſſions of the Peace, yet He uu attend; 
For it was the Intent of the Charter in making ſuch an 
Officer that He ſhould aſſiſt the Corporation in Matters of 
Law: And the Juſtices of Peace, though They had Power, 
„ yet They might be afraid to proceed to the Holding of a 
&« Seffions without their Recorder. And ſecondly, this Office 
being a public Office concerning the Adminiſtration of Juſtice, 
the Officer is bound to attend at his Peril: And Non-Ar- 
tendance is a Cauſe of Forfeiture of his Office, though no 
Inconvenience enſue by his Non-Attendance. And the 
c Difference is between public and private Offices, And fo 
« js Co. Litt. 233. a. 9 Co. 50. Though, as the Chief Juſ- 
tice ſaid, in this Caſe the Corporation might be disfran— 
chiſed from neglecting to hold Seſſions of the Peace; 
«© and ſo his Non-Attendance was a Damage to them.” 


ce 
ce 
cc 


4 C 


«cc 
«c 
ce 


'Thare is no Doubt that Non-Attendance is a Cauſe of 
Forfeiture ; But the Queſtion is, ©* avhat SorT of Non-Attend- 


cc ance,” 


The Queſtion in that Caſe of 1p/avich was not . avhat 
«© Sort of Non-Attendance.” Serjeant Whitaker appoi 


nted 
the 


—— 
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the Seffion, Himſelt; was actually then pc the Spot; and 
voluntarily and auilfully abſented Himſelf. 


A mere being abſent once from attending a Seſſion, without 
any particular Circumſtance, is no Cauſe of Forfeiture. 


In the Caſe now before Us, the Recorder re/ided in Lon- 
don, and had mo particular Notice to come down to hold it. 
The Corporation have been fatisfied with his former Ab- 
ſence: And He had zo particular Reaſ5n to attend at this par- 
ticular Time; And there was a ſufficient Qucrum upon the 
Spot. Therefore this was not a craſ/a Negligentia, ſuffici- 
ent to forfeit his Office. | 


I am warranted in the Opinion I have given, by the Caſe 
in 2 Roll, Abr. 155- Letter V. I. 2. 3. A negligent Eſcape 
is no Cauſe of Forfeiture of the Office of Marſhal : But 
if He ſuffers /everal ſuch Eſcapes, it lies in the Diſcreti- 
«« on of the Court, to ouſt Him.” 


As in that Caſe of the Office of Marſhal, One Inſtance is 
not enough to amount to a Forfeiture of the Office; ſo here, 
a /ingle Inſtance, under the Circumſtances appearing upon 
the preſent Return, ought not, in Point of Law or Common 
Senle, to render this Officer of the Corporation liable to the 
Forfeiture of his Franchiſe. 


Therefore I think the Mandamus ought to go. 
Mr. Juſtice YaTEs was abſent. 


Mr. Juſtice As row and HewiTT were of the ſame 
Opinion of Lord MansrFieLD ; and ſpoke to the ſame ef- 
wer -: | os. 


The Former ſaid. He would only obſerve that here was 
(as it appeared to Him) no Cauſe of Amotion pro mala gel- 
tura, if it were granted that the Serjeant had efted as Re- 
corder, at the Election: For, it was not a criminally errone- 
ous Opinion that He gave, if it ſhou]d be admitted to be 
erroneous. 


And with regard to the Non-Attendance—The Charge was 
allowed to be ſufficiently anſwered, as to the January-Seſſion. 
And as to the Apri/-Seflions— He ſaw no Cauſe of Amotion 
diſcloſed in theſe Afﬀidavits ; even upon the Rule laid down 
in 9 Co. 50. For, this is not /uch a Non- Uſer or Non-At- 
tendance as falls within that Rule: This is only One Angle 
Inſtance, unattended with any One aggravating Circumſtance. 
And he mentioned a Caſe in 2 Salkeld 467. pl. 5. where 
the Court refuſed to grant a Rule againſt the Clerk of a 
County-Court for granting a Replevin without taking Surety 


Pg 


20098 


— — 


Hilary Term 7 Gem. 3. B. R. 


Tueſday 
27th 
January 
. 


of the Plaintiff to proſecute; as it was a fingle Inſtance 
They ſaid, that when it grew into Practice, they would in- 
terpoſe: As if a Sheriff conſtantly or Frequently uſed to let Per- 
ſons at large without Bail, Hen it is an Abuſe of his Office. 


Per Cur'. unanimouſly— 


Rur made ABSOLUTE. 


Rex verſus Mayor, Bailifts and Burgeſſes of Cam- 
bridge. 


O Thurſday the 27th of November laſt, Mr. Wedderburn 
ſnewed Cauſe againſt a Mandamus to be directed to the 


Corporation of Cambridge, commanding them to proceed to 


the Election of a Mayor, under the Statute of 11 C. 1. c. 4. 


© 2. 


The Caſe was, That They had 22 Fa choſen One upon 
the 16th of A, gut, which was the Charter-Day; namely, 
Mr. James Gifford, Junior, who was an Officer in the Army; 
juſt gone to North- America, and without the leaſt Probability 
of returning till long after the Year would be expired. 


The Electors were ſufficiently apprized of the Fact, at the 
Time of Election; and foon after it, had expreſs Notice given 
Them of it: But they refuſed to go to a new Election. 


* The Day appointed by the Charter for ſwearing the 
Mayor in, is the 2gth of September yearly. 


The Ru was then enlarged by Conſent, on the Corpo- 
ration's agreeing to be bound by the Opinion of the Court (if 
againſt them) without making any Return to the Mandamus. 
It was alſo conſented to, that further Affidavits might be filed 
on both ſides, within limited Times ; within which limited 
Times, each Side ſhould be reſpectively at Liberty to file them. 


And each Side was to have Inſpection of the Books of the 


Corporation. | 


Mr. Thurlow, Mr. Afphurft and Mr. Wedd.rburn now ſhew- 
ed Cauſe againſt the Mandamus, ns | 


They inſiſted that the Office was full And that the Court 
would not interpoſe and diſplace an Officer, withour his hav- 
ing any Notice. | 


They argued, that the Statute of 11 C. 1. c. 4. is out of the 
Caſe: Becauſe here has been an Election : hereas that 
| Statute 
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Statute can take Place in thoſe Caſes only, where there has 
been 0 Election made upon the Charter or Uſage-Day. It is 
neither impeſſible nor improbable that the Perſon elected may 
return within the Vear: And He may be ſworn at any Time. 

He has an Eſtate, a Freehold, in the Office; and has Himſelf 
a Right to a Mandamus to be ſworn. Therefore the Court 
will tend a Mandamus to go to a new Election of another Per- 


ſon into his Office. 


By the Charter of 36 C. 2. and by Preſcription alſo, the 
old Mayor is to hold over, till Another ſhall be choſen and 
ſworn in: And that has been the Uſage, Time immemorial. 
do that the Corporation is in no Danger of Diſſolution. And 
though the Charter ſays, © That the Mayor ſhall be ſworn in 
« upon a particular Day ;” yet that is only directory: He 
may ſtill be ſworn, though the 29th of Seprember be paſt. 


Sir Fletcher Norton, Mr. Dunning, and Mr. Yorke, argued 


on the other Side, for the Mandamus. 


We apply upon the Facts, unper the AZ of 11G. 1. c. 
4. fora Mandamas to go to an Election, upon the Foot of 
there having been no due Election. The Words N Elec- 
tion,” in that Act, mean no due Election. The Caſe of The 
Borough of Boſſiny alias Tintagel in Cornwall, 2 Str. 1003. av. ante p 
_ ſettles this Point . 1453.14 54. 


The Election here pretended is merely colourable. The Elec- 
tors 4rexw that He was juſt gone to North America; and that 
there was no Chance of his returning within the Year. S0 
that the Election was merely ely/ory, and calculated to enable 
the old Mayor to hold over; Which was the very Thing that 
the Statute of 9 Arn. c. 20. meant to prevent. And the 11 
G. 1. muſt be coupled with that of Queen Are. 


They cited the Caſe of Rex verſus Mayor of Carmarthen, P. The Name 


1755. 28 G. 2. which was a Mandamus granted, after an of the Caſe 
Election de Facto. was Rex v. 
A | | / Newſham 


; | and Others, 
Common Council-Men of Carmarthen. Lord Chief Juſtice Ryder delivered the Res 
ſolution of the Court, upon Monday 12th May 1755; Which was, „that a mere 
« de fas Election, which appears to be without Right, is not ſufficient j For, the 


Act means, where no due, legal, valid Election has been made.“ 


Suppoſe they had choſen a Perſon clearly incapacitated ; 
would not the Court have iſſued a Mandamus ? Now the In- 
capacity of this Gentleman is total, for the Time; though 
only temporary in Reſpe& of Continuance. And if the Diſ- 
ability be total, the Court will grant a Mandamus to go 
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to a new Election. So they will, if they have good Reaſon 
to think the former Election void. 2 Str. 1157. Rex verſus 
Burrough of Aberyfiwith, | 


V. arte, In Mr. & Scawen's Caſe, Port-Reeve of St. Michel, Mich. 
Pate 1453. 1953. 27 C. 2. the Court granted a Mandamus at ter a former 
Election. 


Mr. Giford indeed is not before the Court: Nor can He 
be ſo; becauſe He is in North-America. But his Election was 
void It was no Election at all. | 


They have not cited any Caſe on the other Side, to prove 
that the Court can not grant a Mandamus, where the Office 


was full, 


+Mr. Juſtice Taz Cour + were very clear, that a Mandamus 
Yates was ought to go. ; 
not inCourt, 


: Lord MansF1eLD ſaid He had no Doubt on this 
Queſtion, | 


The Acts of 9 Ann c. 20. and 11 C. 1. e. 4; were made to 
obviate the Miſbehaviour of Mayors. i | 


The Corporation has a Right to a new annual Officer, eve- 
ry Year: And He ought to be duly choſen. The Court are 
to judge whether ſuch an Officer be duly choſen, or not. 


If an Officer is actually ſworn in, They may perhaps think 

it proper that his Right ſhould be tried firſt ; or if the Electi- 

IV. ante, p. on be doubtful or queſtionable : But if they ſee g clear, that 

1454 ac- there is only a colourable Election, it is void; He has ze 

e eng eftate in the Office; and the Court will not keep the Corpo- 

Ela. et al ration without a Head, but will grant a Mandamus to go to 
Election. 


Sir Fletcher Norton's two Caſes of Carmarthen and St. Mich- 
el are very ſtrong, if the preſent Caſe wanted Authorities. 


The Ground of the preſent Application is, that there has 
been no Election. 


This pretended Election is a mere Colour, to avoid any 
Election at all. 


The EleQors knew the Circumſtances of this Perſon : They 
were apprized of the Whole, before the Election was con- 


cluded. They choſe Him, becauſe it was * for 
| | | im 
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Him to execute the Office. This is 20 Election at all: It is a 
mere Colour, a playing upon Words. An Election“ means 


a due Election. They were morally certain that He could not 


execute the Office, to which they choſe Him. 


Whether the laſt Mayor has a Right to hold over, ſeems a 
very doubtful Matter : It depends upon a ſurrendered Char- 
ter, never acted under ſince. So that this would involve the 
Corporation in freſh Difficulties. 


The Corporation have a Right to an Officer: And the 
Court ought to grant this Mandamus. 


The Perſon now pretended to be elected is incapable ; and 
choſen becauſe He was ſo: Nor can He be obliged to accept 
the Office, and act. It is a void Election. And as They 
knew of the Incapacity, their Votes were as no Votes: They 
were thrown away. | 


Mr. Juſtice YaTes was abſent. 


| Mr. Juſtice AsTon and Mr. Juſtice HzwiTT were 
clearly of the ſame Opinion with Lord MansF1ELD, That 
a mere de facto Election is not ſufficient to prevent the Court 
from iſſuing a Mandamus under the 11 C. 1. c. 4. which clear- 
ly means that where no due legal valid Election has been 
made upon the Charter or Uſage- Day, the Court may iſ- 
ſue a Mandamus. And they were equally clear, that 7515 
was a mere colbourable Election, an Eluſion of the Act; a void 
Election, and as 20 Election at all; and conſequently, 
that the Office was not full; nor had this Perſon any Eſtate in 
it: The Whole is a mere Contrivance to evade the Att, and 

to fruſtrate the Intention of both 11 C. 1. and the gth of 
Queen Anne. 


Therefore — Per Cur'. unanimouſly— 
Rull made ABSOLUTE. 


It was ordered to be directed ** to the /ate Mayor” (with- 
out ſpecifying his Name.) 


Rex ver/us the Inhabitants of Shallfleet : 
Sherrington's Cale. 


Saturday 


January 


O * Wedneſday 19th November laſt, Mr. Dunning moved to 1767. 
9 


uaſh an Order of Seſſions, which quaſhed a Rate of 
—_—Y Jebn Sherrington to the Poor; and had a Rule to ſhew 
Auie. 
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The Queſtion was, © Whether an Officer of the Sa/7-Of- 
e fice is not liable to be rated to the Poor, in Reſpect of his 


«& Salary.” 


The following Special Caſe was ſtated, upon the Officer's 
appealing from the Laue | 


F. S. the Appellant inhabits a Tenement in Sha/fAeet : And 
He is an Officer appointed by His Majeſty's Commiſſioners of 
the Salt- Office, for the Purpoſe of ſuperintending the Salt- 
Works carried on in the Pariſh aforeſaid ; for which He receives 
a Salary of yol. per Annum, by Monthly Payments, from the 
Government: and is removeable from his ſaid Office by the 
Commiſſioners at Pleaſure, That the Salt-Works which He 


ſuperintends have been and are aſſeſſed, both to the Land- 


Tax and to the Poor; and have conſtantly paid ſuch Aſſeſſ- 
ments. That the Officers appointed by the ſaid Commiſſion 
ers for the Purpoſes of ſuperintending the Salt Works have 
been aſſeſſed to and have paid the Land-Tax : But it does not 
appear to this Court [the Court of Seſſions] that ſuch Officers 
have been before this Time rated to the Poor. That the ſaid 
J. S. is rated to the Poor, the Sum of 3/. 18s. upon the Ac- 
count of his ſaid Salary only, The Seflions, being of Opi- 
nion That the ſaid John Sherrington is not rateable for his 
« Salary,” doth guaſþ the Rate: And it is, by their Order, 
quaſhed accordingly. | 


This Order of Seſſions imports to have been made on 
the Appeal of the ſaid J. S. an Inhabitant of Shal- 
fleet in the Ie of Wight in the County of S»uthampron, 
Salt-Officer, from and againſt a Rate made for the Re- 
lief of the Poor of the ſaid Pariſh, and confirmed by 


two Juſtices, 


On Wedneſday laſt (the 28th) Mr. Attorney-General (De 


| Grey) and Mr. Thurlow ſhewed Cauſe, on Behalf of the Salt- 


Officer, why the Order of Seſſions ſhould not be quaſhed. 


They chiefly inſiſted upon its being a Tax charged upon 
the Profits of the Man's daily Labour; and relied on the 
Conſtruction of the Act of 43 Elix. e. 2.9 1... This Charge 
is, by the Words of the Order, ** upon the Account of his 


« Salary only. 


Aten for the Relief of the Poor muſt be made accord- 
ing to the Perſon's wifihle Abiliiy within the Town or Place 
where He inhabits; and without having Regard to any other 


Eftate which He has in any other Town or Place. 


In 2 Bulſir. 35 4, it was ſo holden by Hutton and Croke : 


And They declared it to be the Opinion of all the Judges of 
' England, : 


— 
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England, on a Reference made to them, and upon a Confe- TD 
rence together. 


The Land- Tax Acts indeed expreſsly mention Offices and 
Salaries: Which diſtinguiſhes that Rate from this for the Re- 


lief of the Poor. 


Quit Rents and the Caſual Profits of Manors are taxable to 
the Land- Tax; though not to the Poor. Rex verſus Vande- 
avall* ; And the =o, there given is, becauſe they never“ v. ante, 
were rated before. They cited the Caſe of CHelſea -- Haſpitalſ, p 997. 


V. ante, 


where the Uſage was not to tax. 
Pp. 1059 and 
1064. S. C. 


80 here, the U/age has been, not to rate the Salt-Officers 3 
to the Poor, though they are rated to the Land-Tax. ; 


A Man is rateable for no other perſonal Property than what 
He has in the Pariſh. 


Sir Fletcher Norton and Mr. Dunning, conira—were for 
quaſhing the Order of Seſſions. 


They argued that He was rateable for his Salary, within 
the Words, as well as Meaning and [Intention of the Statute 
of 43 Eliz. c. 2: Which, they ſaid, had been always con- 
ſtrued with Favour and Latitude, and extended very often far 


beyond the Words. 


It is reaſonable, that where Perſons derive a Benefit from, 
They ſhould ſubmit to the Burthens of the Pariſh, | 


As to Uſage—The Apartments in Chel/ea- College did not 
uſe to be rated to the Relief of the Poor : Yet they have been 
adjudged to be rateable. So that that Caſe is for Us; having 
been determined contrary to the former Uſage. | 


Every Man is, for every Sort of perſonal Property which 
hai a certain Produce, rateable to the Relief of the Poor of 
the Pariſh where he /ives; not in the Pariſh where his perſonal 
Property lies. And this is a fixed, certain, permanent Pro- 
duce, as to the Value : It is no otherwiſe caſual or contingent, 
than in Reſpect of the Man's Continuance in his Office. If 
He ceaſes to be in Office, He will ceaſe to be taxed. . 


Theſe Salaries have been thought to be fit Obje&s of Taxa- 
tion to the Land- Tax: and there is much ſtronger Reaſon 
why they ſhould be fo to the Poor, They are expreſsly nam- 
ed in the Land-Tax Acts. Which ſhews that they are fit Ob- 


jects of Taxation in general, 
In 


AR 11 3 - 


2014 
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V. ante, 
P. 993 


+ V. ante, 
P. 1053. 


1 V. ante, 
| 18 1341. 


On gth 
Feb 169. 
Rex v. 


In Yandewall's Caſe, the * Reſolution of the Court was 
not grounded upon Uſage only. | 


In the Caſe of St. Luke's Hoſpital 1. No rateable Object 
was to be found. 


As to 2 Bult. 354.— The Counſel on the other Side ap- 
ply the Words Viſible Eſtate he hath in the Town,“ to the 
Thing : But they ought to be applied to the Perſon. And We 
ſay, that every Man is rateable, in the Pariſh where He lives, 
for all his viſible Property, wherever it lies. Indeed an un- 
certain Fund is not rateable: As was reſolved in the Caſe of 
the Occupiers of Lead- Mines in Cumberland}. 


No Objection has been made to the Quantum of this Rate: 
The Obje&ion is, That the Officer is not rateable.” If an 
Officer's Salary ſhould be extremely ſmall, He ought not in- 
deed, in Point of Diſcretion, to be rated : On the contrary, 
if it be a handſome Salary, He ought. But the preſent Quel- 
tion does not turn upon the Qentum, but upon the being 
rateable, or not being rateable, in Reſpect 91 Salary : Which 
is perſonal Eſtate within the Pariſh, 


Lord MansFieLD deſired to think of it, for a Dow: or 


two; and to look into the Acts. It is very extenſive ; and a 
new ———— F . 


C uk“. adviſare vult, 


His Log DSsHI now delivered the ä of the Court; ; 
having firſt ſtated the ER: 


He ſaid He had no Doubt, upon the Argument: But as 


it was a Point of n Extent, He took Time to conſi- 
der 1 it. | 


This Man 1s rated for his Salary only ; for a ſpecific Pro- 
perty bringing Him in a Monthly Sum of ä for exe - 
cuting an Office determinable at Pleaſure. | 


This Species of Property is not 1 in the Act of 43 


Elia Nor has it any —y to thoſe Sorts of * that 


are mentioned therein. 


The whole Scope of the 1 againſt the Order of 
Seſſions was foreign to the Queſtion. It was, „that a 
Man may be rated in his Pariſh for his || perſonal E. 


8 


Guardians of the nat of the 85 of 1 8 + S. P. was diſcuſſed, but not de- 


termined. 


A Man's 
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A Man's perſonal Eſtate is only what He is worth after 
Payment of all his Debts: Which can not eaſily appear, ſo | 
as to be rated, But hat is not the Queſtion here. He is 
here rated for this /pec:zfic Property, as lying in the N 
Which He ought not to have been. 


We are ALL of Opinion, chat this is not ſuch a Spe- 
** cies of Property as can be rated to the Relief of che Poor, 


<< as perſonal Eſtate within the Pariſh.” 
Therefore let the Order of Soar be affirmed. | 


Ox DER of SESSIONS AFFIRMED, 


— 


Rex verſus Inhabitants of St. Manbew! 8 Bethnal T aciday 3 


Green, eb, 1767. 
See this Caſe in the Quarto-Edition of my SETTLEMENT= 
Casts, Nè. 185. p. 574. 
Heathfield ver/us Chilton. Thurſday 
| 5th Feb, 
1767. 


N ſhewing Cauſe why the Defendant ſhould not be diſ- 
() charged out of the Cultody of the Marſhal, (upon 7 
Ann. c. 12.) as a domeſtic Servant to Paul Fir Ruſſel, 
MinisTEeR * fiom the Prince Biſhop of Liege Ne ſwore av. the next 
Himſelf to be bond fide Engliſh Secretary to Him; and to Page. 
have been bond fide hired by Him, as ſuch; and to have bong 
fide received Mages, as they became due, at the rate of 3o/. 
fer Annum. Both the Miniſter Himſelf, and the Relation of 


this Man to Him, were objected to. 


But Chilion's own Affidavit was poſitive, as to the Service 
and that it was real and not colourable : And it was confirmed 


by a Mr. Chamberlayne, who called Himſelf Secretary. He 


alſo ſwore that He was not an Object of the Bankrupt Laws. ; 
He had been Houſe-Steward to Lord Northington. No 

Certificate was produced, under the Hand and Seal of the * 
Miniſter; though the Application was made (as the Attor- 


ney alledged) on the Part of the Miniſter: Nor was it ſuffi- 
ciently ſworn, that the Defendant was in the Service of the 


Miniſter, at the Tims when he was arreſted, 


Lord 
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Lord MaNsFIELID— The Privileges of public Minit- 


ters and their Retinue depend upon the Law of Nations; 
which is Part of the Common Law of England. And the 
Act of Parliament of 7 Ann. c. 12. did not intend to alter, 
nor can alter the Law of Nations, His Lordſhip recited the 
„V. ante, Hiftory * of that Act; and the Occaſion of it; and fefer- 
Triquet et red to the Annals of that Time. He ſaid, there is not One 
al“. v. Bath, of the Proviſions in that Act, which is not v-arranted by the 
Vol. 3-P- Law of Nations. | | 
1478. 
| The Law of Nations will be carried as far in England, as 
any where; becauſe the Crown can do no particular Fa- 
. vours, affecting the Rights of Suitors, in Compliment to 
public Miniſters, or to ſatisfy their Points of Honour, 


The Law of Nations, though it be liberal, yet does not 
give Protections to ſereen Perſons who are not bond fide Ser- 
vants to public Miniſters, but only make Uſe of that Pre- 


tence, in Order to prevent their being liable to pay their juſt 


Debts. 


The Law of Nations, does not take in Conſuls, or Agents 


of Commerce; though received as ſuch, by the Courts to 


which They are employed. This was determined in Bar- 
+ See Mr. Buit's Caſe + in Canc', which was folemnly argued before and 
Forreſter's determined by Lord Talker, on confidering and well-weigh- 
Sam mn ing Barbeyrac, Binkerſhoek, Grotius, Wincquefort, and all the 
Temp 14d. foreign Authorities: For there is little ſaid by our own 
Talbot, pa. Writers, on this Subject. In that Caſe ſeveral curious Queſ- 
281. and tions were debated. 
ante, p. | 
1480, 148 1. If I did not think there was enough in the preſent Caſe, 


from Lord : 
Mansfield's already appearing to the Court, to enable Us to form an 


own Note ©. ; : : 
of it. niſter was accredited. Certainly, He is not an Ambaſſador ; 


which is the firſt Rank. Envoy, indeed, is a ſecond Claſs : 
But He is not ſhewn to be even an Envoy. He is called 
* Miniſter,” tis true: But Miniſter (alone) is an equivocal 
Term. | 


T find this is not an Application by the Attorney General, 
by the Direction and at the Expence of the Crown. That, 
indeed, would have ſhewn that the Crown thought this Per- 
ſon intitled to the Character of a public Miniſter, It now 
remains uncertain what his proper Character is. 


But ſuppoſing him to be a Miniſter of ſuch a Kind as in- 
titles Him to Privilege; yet I think this is not a Caſe of 


Privilege, by the Law of Nations : For, the Defendant does 


not appear to have been in the Service of the Miniſter, aT 
THE TiMs of the Arreſt. 
| : A pub- 


Opinion, I ſhould defire to know in what Manner this Mi- 
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A public Miniſter ſhall not tate a Man from the Cuſtody 
of the Law : \hough the Procels of the Law ſhall not take 
his menial Servant out of /zs Service. | 


Here, it is not ſworn when the Defendant came into the N. B. There 
Service. And upon the Manner of ſwearing here uſed, the was what 
Court muſt take it, „ That He was not in the Miniſter's a ar 
« * . « 59 = 
© Service, at the Time of the Arreſt, 3 


i a „ .  davit: But 
it was holden not to be now admiſſible; becauſe it could not be anſwered, 


Mr. Juſtice YaTEs was not in Court. 


Mr. Juſtice As rox concurred. The Rule laid down 
by Lord MANSFIELD is a very right One. The Proceſs of 
the Law ſhall} not, indeed, take a Perſon ont of the Service 
of a public Miniſter : But, on the other Hand, a public 
Miniſter can not take a Perſon out of the Cuſtody of the 
Law. If a Man has no ſuch Privilege at the Time of his 
being arreited ; no /u2/equent Privilege can be given him, by 
being afterwards taken into the Service of a public Miniſter, 


Therefore, as it does not appear here, that the Defendant 


was then in the Service, he can not be intitled to this Privi- 


lege. 


This is a true and right Principle: And the Eſtabliſhing it 
may prevent many of theſe Applications. 


Mr. Juſtice HewiTrT concurred ; and repeated and 
confirmed the Principle ; and agreed that it does not here 
appear that the Defendant was, at the Time of the Arreſt, in 


the Service of this Miniſter. 


Lord MansFIELD took Occaſion to obſerve, that the 
| Regiſtering the Name of the Defendant in the Secre- 
tary of State's Office, and tranſmitting it to the She- * Se. 5. 
riff's Office, (mentioned in the fifth Section “,) re- provides 
lates only to the Bailiff who arreſted Him; and is zo 8 that no 
Condition precedent to the being intitled to the Pri- Str 
vilege of a public Minifter's Servant, In this, Mr. & proceed- 
Juſtice A/tox alſo concurred. | « edagainRt 
| « ashaving 
cc arreſted the Servant of an Ambaſſador or public Miniſter, by Virtue of this 
« Act; unleſs the Name of ſuch Servant be firſt regiſtered &c.“ 


Per Cur?” unanimouſly f „„ bt L 
Yates was 


Rule DisCHarRGEtD. abſent. 


Frederick, 


— 
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Friday 6th 
Feb. 1767. 


® c Ann. 
c. 14. 8 2, 


Frederick, Bart. verſus Lookup, qui tam &c. 


HERE had been a long gaming Squabble between Sir 

T homas Frederick and Mr. 2 Lookup. Some Ac- 

count of the former Part of it, where Sir Thomas made the 
attack upon Loolup, may be ſeen in the third Volume, from 
page 1901 to page i904. Afterwards Lookup took his Turn, 
and attacked dir Tamas, by an Action in the Common Pleas, 
in the Name of his Brother, as a Common Informer, brought 
againſt Sir Thomas upon the 9 Ann, c 14. ect. 2. for the 
Sum of 3150c/. being 787/. 10s. Money won at Play by Sir 
ec at One Sitting, and 2362/. ics. the treble Value of 
: One Moiety whereof is, by that Att of Parliament, given 

s the Perion ſuing ; and the other Moiety, to the Poor of 


the Pariſh auvere , Offence was commuted, 


This Action was brought in the Common Pleas, in Mi- 
chaelmas Term 3 G. 3 by Andrew Lookup, the Defendant in 
Error, as a Common Informer, againft Sir Thomas Frederich, 
deicribed as being late of W efiminſter in the County of 


Middleſes. 


The Record in C. B. begins thus—( Roll 305.) Middleſex 
to wit—Sir Thomas Frederick late of Weſtminſter, in the 
ſaid County Baronet was ſummoned to anſwer to Andrew 
{.cokup, who ſueth as well for Himſelf as for the Poor of 
the Pariſh of Sz. Paul Covent Carden in the County of Mid- 
alc/ex aforeſaid, in a Plea that He render to the Poor of the 
Pariſh aforeſaid and to the ſaid Andrew who ſues as afore- 
ſaid, the Sum of 31501. which He owes to them, and un- 
juſtly detains c. And whereupon the ſaid Andrew who 


ſueth as aforeſaid, by S. B. his Attorney, ſaith that one 


George Lookup, after the iſt Day of May in the Year of our 
Lord 1711, to wit on the 11th Day of March in the Year of 
our Lord 1757, at Weſtminſter ofore/aid, by betting at Cards 
aid loſe to the faid Sir Thomas at One and the ſame Time 
and Sitting, the Sum of 525/. and then and there paid the 
Sum of 525/. ſo loſt as aſoreſaid to Him the ſaid Sir Thomas 


the Winner thercof. 


Then He ſhews that — Lookup did not 1 with 
Effect, within the three Months: Whereby and by Force of 
the Statute * an Action accrued to Him, who ſues as afore- 
iaid, for the Poor of the /azd Pariſh and for Himſelf, for 
tional. Parcel of the ſaid 315o/. that is to ſay, the aforeſaid 
5251, and treble the Value thereof, 


Then 
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Then it goes on with a like Demand of 1050/. other 
Parcel of the ſaid 3150. being 2621. tos. loſt to Sir Thomas 
by one James Hamilton, and treble the Value thereof. 


And alledges that Sir 7 homas hath not paid the ſaid 3150“. 
to the ſaid Andrew, and to the Poor of the Pariſh atore- 


ſaid. 


Plea - Non debet And Iſſue joined thereon. 


The Jury find that the ſaid Sir Thom.zs doth owe to the 


Poor of the ſaid Pariſh and to the ſaid Andrew who as well 


Sc. 945). Parcel of the within mentioned Debt of 315o/. 
in Manner and Form as declared for in the ſecond Count : 


And they afſeſs his Damages by Reaſon of the ſaid 945l. being 


detained from the ſaid Poor and from Him, beſides his Coſts 
and Charges, to one Shilling; and for his Coſts and Charges, 
to forty Shillings. | 


They further find that the ſaid Sir Thomas doth not owe 


to the ſaid Poor and to the ſaid Andrew who as well Se. the 


Reſidue of the ſaid z150/. 


JupemEnT—It is conſidered, that the ſaid Andrew who 
as well Oc. and the ſaid Poor of the Pariſh aforeſaid, do re- 
cover againſt the ſaid Sir Thomas the aforeſaid Sum of 9457. 
which by the Jury aforeſaid is above found to have been for- 
feited by Him the ſaid Sir Thomas, by Force of the Statute 
aforeſaid, Parcel of the ſaid Sum of 31501. And that the 
ſaid Andrew who as well Sc. have one Moiety thereof, to 
wit 472/, 10s. to his own proper Uſe; and that the ſaid 
Poor have the other Moiety thereof to their own proper 
Uſe, according to the Form of the Statute aforeſaid. 


It is alſo conſidered, that the ſaid Andrew who as well e. 
do recover againſt the ſaid Sir Thomas his Damages afore/aid, 
to forty one ſhillings by the Jury aforeſaid in form aforeſaid 
aſſeſſed; and alſo 55/7. 19s. to the ſaid Andrew who as well 


Cc. at his Requeſt, for his Coſts and Charges aforeſaid, by 


the Court here, for the Increaſe adjudged : Which Damages, 
in the Whole, amount to 58/, 


And the ſaid Sir Thomas in Mercy fc. And the ſaid A- 
drew who as well Sc. in Mercy, for the falſe Complaint 
_ the aforeſaid Sir Thomas for the Reſidue of the 
aforeſaid 3150/. whereof the ſaid Sir Thomas is above acquit- 


red: And that the aforeſaid Sir Thomas go thereof without 
Day Te, | 


U 


The 
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The Errors aſſigned are— That in the Record and Pro- 
ceedings, and alſo in giving Judgment there is Error; in this, 
That the Declaration in the Record mentioned is not ſuffici- 
ent in Law to maintain the Action : And that it appears by 
the Record, that the Judgment was given for the Plainuff 
the ſaid Andrew who as well He.; when it ought to have 
been given for the Defendant Sir Thomas Frederick. 


Joinder in Error— 


Several Objections were made by the Plaintiff in Error, to 
this Judgment. 


' 1®., That it does not appear that the Pariſh of Sz. Paul's 
Covent Garden had any Sort of Right to this Money, It 
is not ſhewn nor alledged, that the Offence was committed 
in that Pariſh : It is laid to be at Wiftminfter aforeſaid,” 
without ſpecifying any Pariſh at all. 


2d. It is a wrong Venue: Which is fatal in a penal Ac- 
tion. 8 


3d. The Poor have here judgment to recover, (** the ſaid 
% Axdrew and the ſaid Poor ;*”) whereas the Act directs that 
the Informer ſhall recover. | 


4th. The Judgment is for Damages to the Common Infor- 
mer, and alſo increaſed Coſts. Whereas a Common Infor- 
mer can't have Damages for the Detcntion of the Debt. 1 Ro. 
Abr. 574. Letter P. pl. 1. and p/. 4. expreſs. And the Coſts 


die incremento are connected with theſe Damages, And this 
is an entire judgment; and muſt be either affirmed 7x toto, or 


reverſed in cto : It is not like diſtin& Judgments. 
It was anſwered— 


iſt. This is after Yerdi&, It muſt have been proved at the 
Trial, „that the Offence was committed in the Pariſh of 
* St. Paul's Covent Garden: For, the Jury have found 
that Sir Themas doth owe to the Poor of that Pariſh.” 
Sir Tho. Raym. 487. Hitchins verſus Stevens lays down the 
Rule © that where ſoever it may be preſumed that any Thing 
*© mult of neceſſity be given in Evidence, the Want of men- 
* tioning it in the Record will not vitiate it after a Verdict.“ 


And this Rule extends to Actions upon penal Statutes. Ho- 


tart 78. St. Fehn agaiuſt St. Fab And Carthew 304. 1. 
ten et al, verſus Buſcough. The Court will intend it, 
V. 2 Ld. Raym. 1214. Jen verſus Faſke. It is only a 

| | Title 


„„ 


T 
1 
| 
| 
] 
| 
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Title defectively ſet forth, There 15 Nothing upon the Re- 


cord contrary to it. The Venue is laid in Weftminfter afore- 


ſaid; which, by Reference, appears to be in the County of 


Middleſex : And St. Pauls Covent Garden is known to be in 
We:/tmin/ter in the County of Mezd1le/ex. Beſides, 1: it were 
admitted to be wrong, it would be cured, they ſaid, by the 


Statutes of Jeofailes, 3 Lev. 374. Selgrvicke, qui tam Ic. 


verſus Richard/on. Bendloe 37. Keilway 207. 


2d. By 24G. 2 c 18. 3. Every Venire facias for the 
Trial of any Iſſue in any Action or Information upon any 
penal Statute in any Court of Record at Weftminfter Ie, 
ſhall be awarded of the Body of the County where ſuch Iſſue 
is triable. So that the Reſtriction of 4 & 5, Ann. c. 16. F 6. 
(which exprelsly provided“ that zhat Act ſhould ast extend 
«« to Actions or Informations upon penal Statutes,””) is now 
taken off; and that Act is now extended to Actions and In- 
formations upon Penal Statutes. And the Action is clearly 
brought in the proper County. The Sheriff can return no 
other than the general Pannel. French, gui tam, verſus 
 Wilthire, 2 Stra. 1085. 


3d. It may be either Way. 2 Hzulinss P. C. pa. 266. 
/Je8. 20. is very full to this Point, and cites many Caſes. It 
was neceſſary to mention the Poor of the Pariſh, in the 
Declaration. It is not neceſſary to name even the King: 
There is a Precedent in long * 2:inro of Edw. 4. of a Decla- 

ration in the Name of the Informer only, without mention- 
ing the King. And if the Poor need not be named, it can'c 
be neceſſary to ſhew that the Offence was committed in the 
Pariſh. The Statute of 9g nn. c. 14. § 2. impowers any 
Perſon to ſue for and recover the Money; and then directs 
that a Moiety of it ſnall be“ to the Uſe of the Poor of the 
* Pariſh where the Offence hall be committed.” Therefore 
the Declaration may be laid, either to render to the In- 
% former only :** or, © to render to the Informer an the 
1 as And, conſequently, ſo may the Judgment be like» 
wiſe. | | 


4th. The Counſel for the Defendant in Error acknowledge 
ed that a Common Informer can't have Judgment for Dama- 
ges for the Detention of the Debt; becauſe the Debt itſelf 
don't ariſe till the Judgment: And the increaſed Coſts will 


+ follow the Damages. But they denied that this was an + V 2 Stra, 
entire judgment, and muſt be reverſed in loto, if at all, On 934. Lam: 


the contrary they are dif/in? judgments, (“ It is confiler- 
ed Sc: ** Ir is alſo confidered”) So that Part may be 
affirmed ; and the ezher Part, which is affected by this Ob- 
jection, may be reverſed. Belle verſus Ay/mer. i Stra. 188. 
Henrigques verſus The Durch Wi Inaia Company 2 Stra. 807, 


” 129, , 


T7 PP 


pen 2 
Hatel.. 
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| 
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Mr. juſtice "Tas CourrT, being ſatisfied with the Anſwers given to 
Yates was the Objections, armed the former Part of the Judgment; 
not preſent. and rever/ed the latter. 


Rull E- Upon hearing Counſel for both Parties, Ir 18 
ORDERED, that ſo much of the Judgment as relates 
to the Recovery of the Debt in this Action, be affirm- 
ed; and that ſo much of the ſaid Judgment as relates 
to the Damages and Ceſts, be reverſed. 


Rex verſus Nathaniel Dawes : 
+ v. Ante; (One of the +'Winchel/ea Cauſes.) 


. gs, N ſhewing Cauſe why an Information in Nature of a 
ee from: O Quo Warranto ſhould not be granted againſt the De- 
laſt Term: fendant Dawes, who had been nineteen Years and an half in 
Andthelike quiet Poſſeſſion; to ſhew by what Authority He claimed to 
_ enlarged be One of the Freemen of Vinchelſea The two ObjeQions 
Rule had made to Him were Nox-Re/idence, and not paying Scot and 


been made . 
at the ſame bearin g Lot. 


Time, - 8 
zgainſt Richard ,Wardroper, and alſo againſt Thomas Marten. 
Tux CovRT unanimouſly concurred in Opinion, that it 
was contrary to the true Spirit and Meaning of the Statute 
of 9 Queen Anne, c. 20. for rendering the Proceedings 
«© upon Writs of Mandamus and Informations in Nature of 
«© a Dro Warranto more ſpeedy and effectual; and for the 
„ more eaſy trying and determining the Rights of Offices 
and Franchiſes in Corporations and Boroughs,“ to grant 
Informations almoſt of Courſe; as had been the Practice till 
of late Years. They held that the true intent of the Legiſ- 
lature in making this Statute, was, that the Court ſhould 
exerciſe a ſound Diſcretion according to the particular Cir 
cumſtauces of the reſpective Caſes on which Applications 
were made to them for granting ſuch Informations: And that 
it was by no means meant, that they ſhould be granted of 


Courſe. 


The Act was made for the Quieting of Corporations, not 
for throwing them into Diſorder and Confuſion. The Le- 
giſlature were far from intending to encourage Attacks upon 
Perſons who had been Jong in quiet unmoleſted undiſputed 

Poſſeſſion of Corporate Rights; though They have not ex- 
plicitly fixed the exact Line of Limitation, But as They have 
left the granting or refuſing theſe Informations in the Diſ- 


cretion of the Court, to be guided by ſuch particular Cir- 
| | cumitancss 


= 
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cumſtances as ſhall be laid before T hem, it is very proper 


for the Court to draw ſach a Line, in order to forward the 
Intent of the Legiſlature. If the Court ſhould be thought 
to fix it either too extenſive or too narrow, it will always be 
in the Power of the Legiſlature to alter it. | 


In this View, the Court have already drawn ſach a Line, 
and fixed upon twenty Years as a proper Limitation of Qu 
Warranto Iaformations ; beyond which Limit of quiet undiſ- 
turbed unmoleſted undiſputed Poſſeſſion of Corporate Fran- 
chiſes, They will not liſten to any Application of this Kind, 
to diſturb ſuch quiet Poſſeſſion: But the quiet Poſſeſſion 
alone, for twenty Years, ſhall be a flat Anſwer to the Ap- 
plication; and the Court will refuſe the Information, upon 
what Circumſtances ſoever the Application may be grounded. 


Yet till, notwithſtanding this Limitation to twenty Years, 
a great Length of quiet Poſſeſſion, though, ſomewhat Hort 
of this fixed Limit of twenty Years, may and ought to be 
taken into Conſideration by the Court, as One of the C:r- 
exmftances which may deſerve to have its due Weight in 
guiding their Diſcretion. Many Opportunities of Defence, 
many Proofs of Facts tending to Defence, may be loſt ; 
many Circumſtances may be forgotten or not capable of be- 
ing made out, aftera long undiſputed quiet Poſſeſſion ; many 


| Witneſſes may be dead or not to be found, after ſetting up 


ſuch a fale Proſecution, which might have been eaſily re- 
collected proved or produced, if the Proſecution had been 
commenced within a recent and reaſonable Time. 


And They declared their Inclination to lay down and 
eſtabliſh as many certain general Rules as They could, in 
Caſes of this Sort; in order to fettle the Peace of Corpora- 
tions, and prevent Litigations ſo inconvenient to Corporators 


and Corporations. 8 


* RULE DiscHarceto. 

* But Note—— This Caſe was taken up again, the next 

Morning ; and was then adjourned over. 'The Rule 

was taken in theſe Words „The Court will 

«© conſider whether the Rule made Yeſterdav, to 

« diſcharge a Rule zii, for an Information againſt 
« Nathaniel Dawes, ſhall tand, or not.“ ; 


And on the following Tugſday (the roth of February, ) the 
following Rule was made.—Ordered that the ſixth 

Day of next Term be given to Nathaniel Dawes, 

to ſhew Cauſe why an Information in Nature of a 249 
Watranto ſhould not be exhibited againſt him, to 

f |  thew 


— r— —— . 5 HG 
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ſhew by what Authority he claimeth to be one of the 
Freemen c. (ut ſupra:) With Liberty for either 
Party to lay before this Court Affidavits with Regard 
to the Conſequences to the Corporation, in Caſe of 
granting an Information. Rex verſus Tho, Marten. 


The like Rule. V. poſt. p. 2120. 8th July 1767. 


Saturday th | 3 

Feb. 1767; Rex verſus Richard Wardroper : 
* | | h | 

2 (Another of the * Vincbelſea Cauſes.) 


IR Fletcher Norton, on Behalf of the Defendant, againſt 

whom Non-Reſidence was objected, but not ſufficiently 
+ He was proved; and whoſe Poſſeſſion did but little exceed + Sis 
elected on Years ; argued very ſtrongly againſt the Line of Limitation 
r3th May having been drawn by the Court, ſo extenſively as to reach 
1760: The to f Twenty Years: For, that it was extremely clear to Him, 
Afﬀidavit that the Statute of 9 Queen Anne intended to confine Appli- 
was worn cations for Informations in Nature of a Duo Warranto to a 


on the 4th 4 . . , 
1 RECENT Time of Proſecution. It o+liges the Relator 


of Nov. Very Fa PE 
1766. The to proceed expeditiouſly, afzer it is out of the Hands of the 


originalMo- Court; and can it be ſuppoſed (eſpecially conſidering the 
tion was general Scope of that Statute,} that it did not mean to con- 
7% FW fine the firſt Application 70 the Court, to a recent and ſhort 
Term 2766. Time? The Legiſlature could not mean, that the Court 
tSee the laſt ſhould ever grant them upon flale Proſecutions; whatever 
Caſe, the Circumſtances might be. He laid it down, by Analogy 
from other Limitations of Actions, that confining the Proſe- 
cution to ſix, four, or two Years would be much more rea- 
ſonable, than allowing any greater Number, much leſs 


twenty Years, 


And He declared that this was his Sentiment at the Time 
when the Court eſtabliſhed this Limitation of twenty Years; 
but did not think it decent at that time, to expreſs his Diſ- 


approbation of it, 


But Lord MaxvSsFIELUD ſaid, the CourT had /etrled 
this to be the Line; and No body made any Objection 
to it at the Time when They declared it: 'I here- 
fore, it was now too late to object to it. 


The Counſel for the Proſecution denied that the Act of 
9 Ann. c. 20. had any Sort of View to limiting the Time of 
commencing a Proſecution of an Information of this Kind : 
For which, They appealed to the Statute itſelf, 


Lord 
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Lord MansFIiELD declared his Deſire to eſtabliſh 
Certainty, in Corporation- Cauſes. 


He did not, in this Caſe, go upon Length of Time, but 


upon the Fas ſworn; which amounted, as He thought, to 


a Proof of Reſidence. He expreſsly declared that He did 
not, in zhis Caſe, go upon the Length of Time, as a Bar: 
through Length of Time, even under Twenty Years, may in 
fm Caſes have its due Weight as one Circumſtance joined to 
others, 


Mr. Juftice AsTon declared the ſame.— This does 
not turn upon z/at Rule; but upon the Circumſtances of the 
Caſe : It appears, upon the Whole, that He was re/ident at 
the Time when He was elected. 


In the Caſe of Rex verſus Milbourne, P. 6 G. 3.—He had 
enjoyed the Franchiſe ten Years. But that alone was not 
holden to be a ſufficient Reaſon to refuſe the Rule. 


Theſe People who ſwear for the Proſecutor, lay by, with- 
out recently proſecuting, though with a full Knowledge of 
the Fact: Which is a Reaſon againſt admitting their Com- 
plaint now firſt taken up, to be the Ground of our granting 


an Information. In the Caſe of Rex verſus Lewis *, Eapi- * v. ante, 
tal Burgeſs and Alderman of New Radnor, the Court gave Vol. 2. 
Coſts againſt the Proſecutor ; becauſe he Himſelf knew the P. 780. 


Complaint to be groundleſs, 


Mr. Juſtice HewiTT held alſo that here was ſuffi- 
cient Satisfaction given to the Court, of this Man's Reſi- 


dence. And the Court may, without any Impropriety, take 
Notice of the Conduct of the Perſons making the Affidavits 


upon which the Application 15 grounded, 


He thought that the Statute of 9 Ann. c. 20. does, upon 
the Whole, ſhew a Legiſlative Intention to prevent Confu- 
fion in Corporations, and an Apprehenſion of Inconveniences 
attending ftale Proſecutions; though the enacting Part does 
not indeed contain any explicit Limitation of lime for com- 


mencing the Proſecution. 
Per Cur”, unanimouſly— 


Rure DisEHaRGEvD. 


PaRT IV. Vol. IV. H Rex 
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Thurſday 12 
Feb. 1767. 


Rex verſus Edward Cator. 


* Defendant had been convicted upon 5 G. 1. c. 27. 


and 23 E. 2. c. 13. of enticing and ſeducing Artificers 
in the Manufactures of this Kingdom into foreign Service. 


Both Acts are upon the ſame Subject. His Offence was 
within Loth Acts. The Artificer ſeduced was a Coach Spring 
Maker, | 


Lord MaNSFIELID— The latter Act ſeems to Aa 
Repeal of the Former : It was made, to ſupply the Defici- 
encies of the former. 


- 


N. B. The Penalty, for the firſt Offence, was by the 
former 100/. and three Months Impriſonment : By 
the latter 5oo/. and twelve Months Impriſonment. 
For the ſecond Offence, by the former, Fine at Diſ- 
cretion, and twelve Months Impriſonment in the 
County- Gaol: And by the latter 1000/. and two 
Years Impriſonment. 


Vide Rex verſus Medcalfe, 4th July 1750: Where the 
Defendant was convicted (by Confeſſion) upon One 
| ſingle Information, of having ſolicited four different 
Artificers : And the Court held that they could in- 
flict but One Puniſhment ; it being but One Infor- 


mation. That was a Conviction on 5 G. 1. c. 27. 


Alſo Rex verſus Feſam Knight, twice; firſt, on 28th 
May 1353; and again, on 2d Fuly 1754: Both, on 
the ſame former Act of 5 G. 1. c. 27. In all theſe 
three Caſes the Fine was 1000. 


Mr. Juſtice As rox obſerved— That by the latter Act, 


there is zo Diſcretion left in the Court: The Puniſhment 
directed in it, is peremptory. The former AR directs the 
Fine for the firſt Otteace, to be in “ any Sum not exceeding 
cc 1001.“ Hy" f 


The SENTENCE in the Caſe now before the Court, 
was—To pay a Fine of 500/. and to be impriſoned 
in the County-Gaol “ of the County of Midaleſeæ for 
twelve Calendar Months, and until the Fine be paid. 


Pope 


a 1 "ON i —_—_— acc 3 
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Pope et Ux', verſus Redfearne, Un'. &c. 


Rule had been made, upon the Application of the De- 

fendant, who was an Attorney, for the Plaintiffs to 
ſhew Cauſe ** Why the Venue ſhould not be changed from 
«© the County of Tor, where it is now laid; and be laid in 
e the County of Mrddle/ex.” And the Queſtion was 
« Whether an Attorney has a Privilege of changing the 
6 ber. into Middle/ex, where he is DEFENDANT in the 
%% Cant.” | 2 


| Here was an Affidavit, that this Defendant reſided in 
Porkfhire, | 


Mr. Wallace, on Behalf of the Plaintiffs, now ſhewed 
Cauſe againſt the Rule, He cited and relied upon the Caſe 
of Cooper verſus Mills, an Attorney, M. 10 G. 2. C. B. 
Barnes's Notes, Vol. 1. p. 344. Title Venue Where that 
Court determined, ** that an Attorney being DEPRENDANT 
© hath zo ſuch Privilege.” 


Mr. Barnes, contra, for the Defendant, (the Attorney,) 
cited and relied upon the Caſe of Vigley verſus Morgan, Un. 
Sc. in 2 Strange 1049. Trin. 10 E. 2. 1736. B. R. where 
the Queſtion was ** Whether in an Action againſt an Attor- 
„ ney, he had Privilege to change the Venue into Middleſex ; 
« as well as to lay it there, when he is Plaintiff: And the 
Court held, ** there was NO Difference.“ 


Mr. Juſtice As rox obſerved, that in the printed 
Rules of “ this Court, (publiſhed in 1740,) that Reſolution “ See this 
in 2 Str. is inſerted; and in the ſame Term, Trin. 1736: Collection 
and it was looked upon as ſettled, at hat Time. But the 3 of 
Caſe of Biſſè verſus Harcourt, P. 2 V. & M. (in 3 Mod. 280. Orders and 
and Carthew 126.) denies any ſuch Privilege, where he is Notices in 
Defindant: And it appears from the Caſe cited out of this Court, 
Barnes's Notes, that the Court of Common Pleas did de- p. /t. Note 


* termine ſo, likewiſe,” in Mich. 10 G, 2. (e.) © If a 
: % Barriſter, 


Attorney 
© or Officer of the Court, be Plaintiß, and the Action be laid in Middleſex, the 
& Court will not change the Venue: And if any ſuch Perſon be a DET EN DAN TT, and 
ſued in any other County than in Middleſex; the Court will, on motion, ALTER 

« the Venue to Middleſex, But where they ſue or are ſued in auter droit, as Ex- 
© ecutors &c, or jointly with other Perſons, then they loſe their Privilege.“ 


I think, the Reſolution in Bie verſus Ha court is the 
moſt rational Determination : And the Court of Common 
Pleas follow it ſtill. = 

OE H 2 | | "There 


fe meer — — 


— Rc RNS 


” 
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There is no Neceſſity for an Attorney to go down into the 
Country to attend a Cauſe where He 1s Defendant. 


Lord MaNSsTIEID— The Caſe of Bi: verſus Har. 
court is the moſt rational Determination: And the Court of 
Common Pleas follow it. 


Mr. Juſtice Hew1TT—They do ſo. 
Per Cur. unanimouſly— 


RuLE DISCHARGED. 
Though this Queſtion is now (it may be hoped) finally 
ſettled, yet it may perhaps amuſe the Reader's Cu- 
riofity, to lay before Him ſome intermediate Caſes 
upon the ſame Queſtion, which I find amongſt my 
own Notes, ſubſequent to that of Biſe and Harcourt, 


but prior to the preſent Caſe, and which gradually 
lead to it. | | 


The firſt of them was in Hil. 1731. 5 G. 2. B. R. Biſhop 
| verſus Burge/s : Where the Venue was changed to 
Middleſex, becauſe the Defendant was an Attorney ; 


though he lived in the Countr $ and never 
Weftminfler-Hall. 7 T attended 


The next was an Action upon the Caſe, brought b 
Wigley verſus Morgan, an Attorney; ee 
ſhortly) in Strange 1049: Of which I have a full 
Note. Mr. Lacey had moved, on the Behalf of the 
Defendant, to change the Venue from Surry to Mid. 
dleſex ; and obtained a Rule to ſhew Cauſe. On 
ſhewing Cauſe, He argued for the Attorney, the De- 
fendant: Mr. Vaughan, for the Plaintiff. Mr. Lace 
(beſides the Caſes mentioned by Sir Jobs Stran 7 
cited the abovementioned Caſe of Biſhop verſus ” I 
ge/s ; and alſo a Caſe in C. B. Hil. 5 G. 2. Hickes 
verſus Foot: Where an Action brought againſt a Bar- 
riſter was laid in Cornarall; and the Fenue was 
changed into Midaleſcx, though the Barrifter could 
not practiſe at the Common Pleas Bar. He likewiſe 
cited Bohun's Inſtitutio legalis 263. to prove“ that an 


Attorney may choo/e whether he will ſue or 3 
e out of Middleſex.” He argued that the 2 


why the Attorney has this Privilege ariſes from his 


being obliged to attend Weſtminſter-Hall- And 
Reaſon holds equally flreng, where he is * 
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as where he is Plaintiff. And though in Brome's 
Caſe, 1 Keble 277. and in that of Thomp/on verſus 
Sir William Scroggs, in 2 Shower 176. and in that of 
Seaman verſus Ling, in 2 Salk, 668. and in Hickes 
verſus Foot, the Defendants were Barriſters, yet 
Attornies are included within the Rea/ons of thoſe 
Reſolutions: And Wilcockss Caſe (mentioned in the 
Caſe of Seaman verſus Ling) was the Caſe of an At- 
torney; and is in Point. Mr. Yaughan, on the other 
Side (for the Plaintiff,) cited a Caſe of Lacker verſus 
Harcourt, in P. 2 W. & M. Caſe againſt the De- 
1 fendant ; laid in Somerſetſbire. Sir Bartholomew 
«« Shower Himſelf moved to change the Venue upon 
% Account of the Defendant's Privilege as an Attor- 
«© ney and Clerk in Court, and to have it laid in 
« Middleſex; and ſhewed ſeveral Rules wherein it 
«© chad been done, (as for Mr. Bathurft;) and urged 
«© the Practice for it, and the Reaſon of that Prac- 
% tice, viz. their ſuppoſed conſtant Attendance on 
«© the Court here. But penieD by Chief Juſtice 
« Holt, et ceteros tacentes : For that they have 20 
«© ſuch Privilege.” Lord Hardawicke (at that Time 
Chief Juſtice) happened to be abſent. The Other 
three Judges made the Rule abſolute, for changing 
the Venue from Surry to Middleſex. Mr. Juſtice 
Page mentioned a Caſe of Mr. Knight, Clerk of the 
Aſſize for the Norfolk Circuit, who laid his Action in 
Middleſex, though the Cauſe of Action aroſe in 
Kent; and the Venue was changed, upon the com- 
mon Affidavit: But, upon Mr. Knig/t's Motion, that 
Rule was ſet aſide, and the Venue brought back again 

to Middleſex. (See 2 Salk, 670. Knight verſus 
Farnaby et al”. (S. 5 Now the Caſe of an Attor- 
ney is ſtronger than that of a Clerk of Aſſize: For 
an Attorney ought to attend at Weſtminſter Hall al- 
ways: whereas the Clerk of Aſſize is only bound to 
attend there to return the Poffeas. And there is no 
Doubt about Counſel's having ſuch a Privilege. Yet 
an Attorney is more obliged to attend, than a Coun- 
fel. Mr, Juſtice PRoByYN ſaid, it was admitted, in 
all the Books that a Barriſter is within that Pri- 
« vilege; becauſe Meſtminſter-Hall is the principal 
4 Place of a Barriſter's Attendance.” Now the Rea- 
ſon holds the ſame, for Attornies: And two of 
Mr. Lacey's Caſes ſupport this; viz. Biſhop verſus 
Burpeſs, and Seaman verſus Ling, in 2 Salk. 668. 
And the Rea/on of the Thing is the /ame, where the 
Attorney is Defendant, as where he is //aintif, Mr. 

Juſtice Les ſaid He found no Difference between 
the Privilege of a Barriſter, and the Privilege of an 
Attorney, as to this Matter, where they are Plain- 


1:f5 ; Nor did he find any Determination to the Con- 
trary, 
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trary, where they are DSFENDAN THS, excepting that 
Caſe of Lacker verſus Harcourt, in 1 Shower 148. and 
the ſame Caſe in Carthew 126. But the Caſes have 
fince been determined otherwiſe ; particularly, that 
mentioned in 2 Falk. 668. and that of Bop verſus 
Burgeſs. And it appears, from 2 Ventris 47. (in 
the Common Pleas,) that where an Attorney is 
« Plaintiff, he has Privilege to lay his Venue in Mid- 
% dleſex, becauſe of his Attendance there.” And in 
the Caſe of Knight verſus Farnaby et al.” 2 Salk, 
670. the Rule is laid down, * that Barriſters &c. 
«© who are to attend at Weftminfter, have therefore 
„ the Liberty of /aying their Actions in Middleſex, 
«© when Plaintiff.” [I find, amongſt my own MSS, 
two Caſes to this Effect. One, in H. 5 G. 1. B. R. 
Collins verſus Altham—** The Venue ſhall not be 
*© changed from Midaleſex, where a Counſel or an 
« Attorney is Plaintiff ;” The other, in P. 86G, 1. 
1722. B. &. Forrejt verſus Chaworth, The Court 
«« refuſed to change the Venue from Middle/ex, upon 
*© the common Afﬀidavit ; becauſe the Plaintiff being 
% an Attorney, was obliged to attend the Court 
«© there.” } | 
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Note — That although the Caſe of Lacher verſus Har- 
court, reported in 1 Shower 148 is ſappoſed by Mr. 
Juſtice Lee to be the /ame Caſe with Biſſe verſus 
Harcourt, reported in Carthew 126. yet it does not 
appear with abſolute Certainty, “ that it zs the ſame.” 
It is true, that they are Both reported as of the ſame 
Term: And the State of each Caſe is like the Other. 
Nevertheleſs, there are ſome ſmall Differences. Sir 

Bartholomew Showwer ſays, He ſhewed ſeveral Rules 

where it had been done; and ſpecifies Mr. Bathur/'s 
Caſe: But it was denied, he ſays, by Chief Juſtice 
Holt, et ceteros tacentes, Whereas Carthew menti- 
ons Andrew Loder's Caſe, as that in which the 
Rule was produced, and to whom the Privilege was 
allowed: And according to his Report, the Reſt of 
the Court were not ſilent; for he rehearſes a Caſe 
which Mr. Juſtice Dolben cited. Indeed Both agree 
that the Court denied the Motion, becau/e Harcourt 
was the DerenbanT: And Both agree that an 
Attorney, or Officer of the Court, where he is 
«« DergxpanrT, hath no Privilege concerning the 
Venue. Upon the Whole, I conjecture “ thar 
they were different Actions, but the ſame Queſti- 
% on:“ Which I collect from Cartbew's ſpeaking 
of the Actions in the plural Number :—** Becaule 
Harcourt was the Defendant in r&e/e Actions. 


— 
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The next Caſe, in Point of Time, to Vigley verſus 


Morgan, was Holliday verſus Burge/s, P. 1739, 12 G. 
2. B. R. It was an Action on the Caſe upon a Pro- 
miſſory Note, brought againſt an Attorney. Mr. 
Yorke moved on his Behalf, to change the Venue from 
London to Middleſex. LEE (now become Chief Juſ- 
tice) mentioned the two above mentioned Caſes of 
Biſhop verſus Burgeſs, and Wigley verſus Morgan; and 
ſaid, that though there had been a Difference of Opi- 
nion, it was then ſettled, that where the Defen- 
% dant is an Attorney, the Venue may at his Deſire, be 
changed into Middleſex.” Page, Probyn, and Chap- 
ple, Juſtices, agreed with the Chief: And they ſaid, 
it had been holden, ** that where an Attorney, being 
«« Plaintiff, /ays his Action in Midiz/ex, the Venue 


„ ſhall not be changed.” Lord Chief Juſtice LEE con- 


T 


cluded with ſaying—“ Take a Rule: They may 
«« move to ſet it aſide if they will.“ | 


he next Caſe to this laſt was Vilſon verſus Evans, Ur”. 
Sc. Hil. 1759. 32 G. 2. B. R. Mr. Price had ob- 
tained a Rule to ſhew Cauſe why the Venue ſhould not 
be changed from Yorkfrire to Middleſex ; the Defen- 
dant being an Attorney, and ſued as Such. Mr, Luke 
Robinſon ſhewed Cauſe: And denied that an Attorney, 
being Defendant, had ſuch Privilege. Mr. Juitice 
Denison ſaid, there were Determinations Se Ways. 


Lord MansrietDd doubted whether the DeFExDanT, 


though he was an Attorney, had any Right to bring 


back the Venue into Midaleſex, when the Plaintiff, 
(who has a Right to lay his tranſitory Action where he 


pleaſes,) has laid it elſewhere, Where an Attorney is 
Plaintiff, it is indeed ſettled “ that He has a Privi- | 


lege to lay his Venue in Middleſex :” But it is not fo 
well ſettled ““ that he can bring it back thi- 
„ther, when he is Defendant.” In this Caſe, the 
Attorney is DzreEnDanT : So that it differs from the 
Caſes where an Attorney is Plaintiff. It was, indeed, 
holden in the Caſe of Higley and Morgan, that 
„there was no Diference between an Attorney's being 


©« Defendant, and his being Plaintiff.“ But in Lord 


Chief Juſtice HoLT's Time in Mr. Harcourt's Cale, 
there was a ſolemn Determination the other Way : And, 
I believe, the Court of Common Pleas determine the 
ſame Way now. Therefore it ought to be looked 
into. The Rule was (accordingly) enlarged. Of this 
laſt Caſe (of Vilſon verſus Evans) I find no further 
Note: And therefore I ſuppoſe that it never came on 


again. 
But 
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But the ſame Queſtion was revived in Hilary Term 1760, 
33 G. 2. Z. R. in a Caſe of Tatterſall verſus Hill, an 
Attorney; upon a Motion of Mr. Wheler's (on Behalf 
of the Defendant) to change the Venue from Worce/- 
terſhire to Middleſex ; who cited Wigley verſus Morgan, 
and Wilcocks's Caſe, as in Point. But Mr. Juſtice 
Deniſon anſwered, that there were other Books to 
*© the contrary.” And Lord MansF1ELD faid, it had 
been doubted, fince He came into this Court, in a Caſe 
of Wilſon and Evans, Mr. Coxuper (Clerk of the Rules) 
informed the Court that that Caſe had never been 
determined.” Whereupon, the Court gave Mr. Whe- 
ler a Rule to ſhew Cauſe. But I believe it ended there: 
For I never heard any more of the Matter. 


Theyer verſus Eaſtwick. 


N Saturday the 24th of January, Mr. Dunning moved 
for a Prohibition to a Conſiſtory Court of London, in a 


Cauſe of Defamation, for calling the Plaintiff Whore, in 
London. | 5 


Two anonymous Caſes in Ventr. 343 and 352. are in 


It was triable at Common Law ; being puniſhable in London, 
at Common Law, by the Cuſtom of London. | 


LE, Lord MansFitLDd doubted, whether the Court could 
* They can judicially tate Notice of this Cuſtom of London. | 
not. Argil v. g 


Hunt, Tr. 5 G. 1. B. Driver et Ux*, v. Colgate, Hil. 12 G. 2. B. R. Hartopp . 
Hoare, P. 16 G. 2. B. R. c 


— 


But the Suggeſtion not being drawn up, it was ADJOURN= 
ED, 


On the Wedneſday following (28th January) this Motion 
having been renewed— | 


| Mr. Juſtice AsTon ſaid=—It muſt be upon Afidavit of 
the Cuſtom of London; and ** that the Words were /poken 
+ It was ſo there. +® 
holden in 


Hynes v. Thompſon, Mich, 12 G, 2B. R. and in the abovementioned Caſe of Driver 
et Ux, v. Colgate. | 


A Rule was then granted, pon fling ſuch an Affidavit. 
Which Rule was now made abſolute. | 


Mr. 
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Mr. Juſtice As ro ſaid—It may be as well tried at 
Law, as in the Spiritual Court. 


Per Cux'. (Lord MANSFIELD abſent—) 


Rur made aBSOLUTE. 
V. poſt. p. 2035. Buggin verſus Bennett, concerning the 


Neceſlity of an Affidavit to ground a Motion for a 
Prohibition. 


The End of Hilary Term 1767, 7 G. 3. 


- Eafter 
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1 Fowler verſus Dunn. 

= "a, & | HE Recorder of Loudon had moved, Yeſterday, for a 
1 Habeas Corpus to bring up the Body of the Defendant, 
who ftood convicted of Felony, and was upon the Point of 
Tranſportation, in Order to be ſurrendered by his Bailin a 


Civil Action. 


There was, at firſt, a Difficulty with the Court, whether 
this could be done arTER Conviction for a Felony, and 
*© Sentence of Tranſportation.” But, at length, They 
* See > Str. granted the Motion; the Recorder alledging that there was a 
| 3217. Caſe Precedent in Sir Jobs Strange”s Reports“. 


of the Bail . 
of Peter VV. B. There was a Doubt alſo with Maſter Owen, ©* whe- 


Vergen, «« ther there ſhould not be a Habeas Corpus on the Civil 
c« Side: But He was afterwards ſatisfied that it muſt 


be on the Crown Side. 


— 


It now appeared that the Man was actually on Board a Ship 
in the River, for Tranſportation; and that the Ship was 


ready to ſail. 


Lord MAxNSsFIELD ſaid that e made a very great 
Difference in the Caſe. For, under bee Circumſtances, it 
might be extremely inconvenient: Taney might as well pray 
a Habeas Corpus to bring Him hither, even after actual 
Tranſportation ; for the King's Writ will run into the Colo- 


nies. 


Therefore THE Court, under theſe Circumſtances, refu- 
ſed to grant the Motion. 


Nothing taken by the Mor fox. 
| Buggin 


Faſter Lerm 7 Gro. 3. B. N. 2035 
 Buggin verſus Bennett. Saturday 
g9th May 
1767. 


HIS was a Queſtion concerning a Prohibition to the 
L Court of Admiralty, to ftay Proceedings there in a Suit 
for Seamen's Wages. | | | 


The Ship was deftroyed at Bencoolen, by Order of the Go- 
vernor, to prevent her falling into the Hands of the Enemy. 
The Maſter of Her agreed that if the Mariners would 
*« aſſiſt in unloading the Goods, they ſhould be paid their 
*« Wages.” 


It appeared upon the Proceedings in the Admiralty Court, 
© that it was covenanted and agreed Tc.” But it was rot 
expreſily alledged to be by Deed. The Articles were ſet out 
at full Length. They were annexed to the Plea, and re- 
ferred to by it; and the Locus Sigilli was marked (LS): And 
it was prayed “ that they might be taken as Part of the Plea.” 
And the Defendant in the Admiralty alledged that it was 
covenanted ** and agreed by them, that c. &c.” Proceed- 
ings went on there, till Sentence was given for the. Mariners, 
After Sentence, and not before, the Defendant below mov- 


ed this Court for a Prohibition; ſuggeſting ©* that it was a 


Contract by Deed, made at Land.” The other Side ad- 
mitted the Execution of the Articles to have been at Grave/- 
end. ns 


Mr. Serjeant Burland now ſhewed Cauſe againſt the Prohi- 


bition. He ſaid that the Defendant below had not pleaded 
this Deed there; but has pleaded another Matter and ſub- 
mitted to the Admiralty Juriſdiction: And there is a Sentence 
againſt Him, He comes 00 late, therefore, aFTER Sentence. 


AFTER Sentence, the Court will not grant. a Prohibition, 
unleſs a Defect of Juriſdiction appears upon the Face of 
the Libel, Winch, 8. I Ventr. 343. 1 Strange, 187. Ar- 
gyle verſus Hunt; and Symes verius Symes, (V. ante, vol. 2. p. 
813.) in Trin, 1759. „ 


Theſe Articles are not alledged to be under Seal; only, 
that they were in Writing.” Therefore no Defect of Ju- 
riſdiction appears. 


Theſe Seamen were entitled to their Wages: And they 
ſhall be indulged in proceeding in the Admiralty. The Sen- 
tence there was given upon the Merits. Great Delay Protrac- 
tion and Expence would be occaſioned to them, by the other 
Side's lying by thus long, and ſubmitting to the Admiralty- 

Juriſdiction; 
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Juriſdiction; if they could now at laſt object to it. This late 
Application is only for Vexation; or calculated to /ave Cet, 


Beſides, if their Suggeſtion was better founded than it is, 
yet here is zo AFI DAVIT to werify the Truth of the Sugge/- 


tion. 


The Counſel on the other Side (Sir Fletcher Norton, Mr. 


Dunning, and Mr. Dawenport,) relied on the Caſe of Howe 


Eſq. verſus Napprer*, adjudged in laſt Michae/mas Term. 


That was an Application pending the Suit, indeed: And 
this is after Sentence. But that Caſe was fully argued and 
diſcuſſed: And it was ſettled, ** that the Admiralty have no 
„ Juriſdition, where the Agreement is Special, or by Deed 
© under Seal.” And this appears to be a Contract made at 
Land, by Deed under Seal. For, the Articles are ſet out at 
full Length; the Locus Sigilli is ſpecifically marked out; 
they are incorporated with the Anſwer; it is alledged to be 
covenanied by them, ſo and ſo; and the Execution of them 
at Graveſend, (which Execution muſt have been by Sealing, ) 
is admitted. From whence it follows, that the Admiralty- 
Court had no Juriſdiction to proceed at all ; And conſequent- 
ly, their Proceedings were coram nou Judice, and therefore 


void. | 


And, as this Want of Juriſdiction appears upon the Face 


of the Proceedings below, We do not come too late. 


c Hary. 


If this Court ſee that an inferior Court has proceeded co- 
ram non Judice, they will, in ſuch Caſe, prohibit them in 
any Stage of the Cauſe, be it before or after Sentence. 


Here, the Court of Admiralty zever had any Juriſdiction "= 
And the Conſent or Acquieſcence of the Parties can not give 
them a Juriſdiction in an Original Cauſe, if they really have 


None. 


It is the Province of this Court, to ſee that Inferior Juriſ- 
dictions keep within their proper Bounds, 


They denied that there was any Need of an Affdavit to 
verify the Truth of the Suggeſtion. They alledged that no 
other Affidavit is requiſite, in the firſt Inſtance of applying for 
a Prohibition, than an Affidavit to verify the Proceedings be- 
low, and that the Copy of them is a true Copy.” 


Tux Covkr did not agree to this laſt Aﬀertion—They 
rather thought, that where the Want of juriſdiction does not 
app-ar upon the Face of the Proceedings, an Affidavit was ne- 


Lord 
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Lord Max SFTIEID-IHIlf it appears upon the Face of 
the Praceedings, * that the Court below have no Furiſdicti- 
«© ox ” a Prohibition may iſſue at any Time, either before 


or after Sentence: Becauſe All is a Nullity ; it is coram nen 
Judice. | 


But where it does not appear upon the Face of the Pro- 
ceedings, if the Defendant below will /ze by, and ſuffer that 
Court to go on, under an apparent Juriſdiftion, (as upon a 
Contract made at Sea,) it would be unreaſonable that this 
Party who when Defendant below has thus lain by, and 
' concealed from the Court below, a collateral Matter, ſhould 
come hither after Sentence againſt him there, and ſuggeſt 
that col lateral Matter as a Cauſe of Prohibition, and obtain 
a Prohibition upon it, after all this Acquieſcence in the Jjuriſ- 
dition of the Court below. | 


Now here is Nothing upon the Face of tbeſe Proceedings, 
which ſhews, that the Admiralty-Court acted ww:thour juriſ- 
_ diction ; or, that what they did was coram non FJudice. The 
Word covenanted,” alone, is not ſufficient to that Pur- 
poſe : That Expreſſion does not zece//arily import that it 
«« was a Contract by Deed.” | 


In the Caſe of Howe verſus Nappier, the Application for 
a Prohibition was before Sentence: This is after Sentence, 
and upon Suggeſtion, of a collateral Matter. 


In that Caſe, no Objection was taken (as well as I can re- 
collect) to the Want of an Afidavit. And where the Want of 
Juriſdiction appears upon the Face of the Proceedings, an Af- 
fidavit 1s not neceſſary ; though every Suggeſtion that does not 
appear upon the Face of the Proceedings, but is cellareral and 
out of the Proceedings, ought to be verified by Afidawit. 


In the Cafe now before Us, the Matter ſuggeſted does not 
appear upon the Face of the Proceedings: but is collateral, 


and oz! of them: And therefore it ought to be verified by 
Affid avit. | Pe” | 


Mr, Juſtice YaTes thought the preſent Caſe to differ 


very much from that of Howe verſus Nappier, In chat Caſe, 
the Deed was relied upon, in the Admiralty-Court ; and the 
Prohibition was applied for, before Sentence And He ſaid, 
the Court was ſatisfied, that they were right in the Determi- 
nation of that Caſe. But in the preſent: Caſe, the Matter 
ſuggeſted was not ſhewn or urged or relied upon as an Ob- 
jection to the Juriſdiction of the Court of Admiralty ; nor 


does it appear upon the Face of the Proceedings, ** that the 


” Articles were made at Land, or under Seal.” 


Ir - 


2038 


Faſter Term 7 Geo. 3. B. R 


by Deed. 


1 


Ir the Want of juriſdiction appears upon the Face of the 
Proceedings, there indeed a Prohibition may go at any Time: 
It is indifferent whether it be applied for before or after 
Sentence. The Reaſon is, becauſe All is a mere Nullity. 


If a Prohibition is applied for, the Ground of ſuch Ap. 
plication ought to appear to the Court applied to. If the 
Want of Juriſdiction appears to the Court, there Is no Need 
of an Affidavit to verify it: But if the Matter ſuggeſted as a 
Ground of Prohibition does not appear upon the Face of the 
Inge; there muſt be an 4/idavit to verify the Truth 
OT It. 


Mr. Juſtice As ro The Matter now ſuggeſted as a 
Ground of Prohibition was not made Uſe of as an ObjeQion 
below, to ouſt the Admiralty of Juriſdition. It ſhould 
have been tendered to them, as a Plea, to ouſt them of their 


Jutiſdiction. They had no Notice that there was any Ob- 


jection to their Juriſdiction. Therefore, even before Sen- 
tence, it would not be decent to grant a Prohibition, when 
no ſuch Plea had been tendered to them: Much leſs, after 
Sentence. | | 


As to an Afidavit to verify the Truth of the Suggeſtion 
It is not neceſſary, where the Defe& of Juriſdiction ap- 
pears upon the Face of the Proceedings : But where it ariſes 
from Matter dehors, then there mu/? be an Afﬀidavit. 


A Suit for Mariners Wages may be brought in the Ad- 
miralty. To which Purpoſe, he cited a Caſe in 3 Lev. 60. 
Coke verſus Cretchet c. and another like Caſe, of Midale- 
ton verſus Scolly (mentioned at the End of it;) in both 
which Caſes a Prohibition was denied: “ For Mariners 
*& Wages grow due to them for Labour done at Sea; and 
© the Charter and Contract at Land is only to aſcertain 
«© them.” And of this Opinion was Hale alſo ; as North 
Chief Juſtice ſaid, (in the former of theſe two Caſes,) upon 
Conference with Him at the Delire of the Court of Common 
Pleas. | 


The Word “ covenanted”” is only uſed as a Deſcription of 


the Contract: It does not, of 1iſeit alone, ſhew that it was 


Mr. Juſtice HewiTT—This Caſe admit; the De- 


termination in the Caſe of Howe verſus Nappier: It does 


not thwart it at all. 


If the Deſect of Juriſdiction appears upon the Face of the 


Proceedings, the Whole is a NurLirr: Therefore the 
8 Suggeſtion 


0 
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Suggeſtion needs not be verified by Afidavit. But you can- 
not avail yourſelf of an Objection debors, without an Afidawit. 


This Caſe now before Us is an «nfaveurable Caſe : The 
Party has lain by, and not objected to the Proceedings below. 


The Word“ covenanted” is not, of itſelf alone, certain 
enough to ſhew it to be a Deed, ſo as to ouſt a Court of Ju- 
riſdiction. Therefore it does not appear upon the Face of 
the Proceedings that they wanted Juriſdiction.” 


It is reaſonable to move, before Sentence, for a Prohibition, 
upon Affida vit of the Truth of the Suggeſtion, where the 
Fact ſuggeſted is not pleaded. And that was the Caſe of 
Howe and Nappier. But here they have acquieſced till after 
Sentence; and no Defect of Juriſdiftion appears upon the 
Face of the Proceedings. We may therefore reſuſe this Pro- 
hibition con/ifently with the Reſolution of the Caſe of Howe 
verſus Nappier. | 


Here Sir Fletcher Norton urged that want of Juriſdiction 
does appear upon the Face of the Proceedings. For, it does 
appear upon the Allegation, ** that it was a Contract by 
« Deed.” And the Articles are annexed, and referred to; 
and 'tis prayed that they may be taken as Part of the Plea. 


Trae Cour anſwered Him, that this Allegation 
with its Reference, makes no Difference : It does wot prove 
that the Contract awas by Deed.” Every Matter Jdebors 
muſt, after Sentence, be verified by 4fidavit, Why did 
they not rely upon this Objection below? Why did they lie 
by, and acquieſce, till after Sentence! 

PROHIBITION DENIED; and RULE DISCHARGED. 


On the Monday following, Mr. Juſtice As ron informed the 
Court and the Bar, that, He had, ſince Saturday, found two 
Caſes relating to the Neceflity of an ¶ idavit being produc- 
ed, in Order to ground a Motion for a Prohibition; «7s. 
Hynes verſus Thompſon, Michaelmas 1738. 12 G. 2. (the next 
Term) in B. x. = | 

In the former Caſe, Mr. Deniſen ſhewed Cauſe againſt a 
Prohibition to the Eccleſiaſtical Court of the Biſhop of Brz/- 
tol, to ſtay a Suit there, for calling a Woman?“ Whore,” 
in Briſtol. He objected, that the Suggeſtion, which was 
«« that there is a Cuſtom in Briſtol, (like the Cuſtom in Lan- 
*© don,) that the Words, if ſpoken there, are adionable; 
and that the Party is corporally puniſhable there c; and 
* that the Words avere ſpoken in Briffol;” was not werified 
by Affidavit, as it ought to have been. He alſo >. 

| | | that 
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that this Matter ought to have been pleaded below : Which 
was not even ſuggeſted. Lord Chief Juſtice LEE ſaid, He 
did not fee that any Thing was verified. And thereupon, the 
»According Rule was diſcharged *. | 


to my own 


Note of this Caſs, there was a Suggeſtion of the Cuſtom; but no Afﬀidavit ©« that 


* the Words were ſpoke in Briftol.” 
I have Notes of borb theſe Caſes, agreeable to the Account here given of them. 


In the latter Caſe of Driver verſus Colgate, Mr. Robinſon | 
moved for a Prohibition to the Conſiſtory Court of London, 


to ſtay a Suit there, for calling a Woman Whore,” in Lon- 
don; becauſe though there was an Afﬀidavit “ that the Words 
% were ſpoken in London; yet the Cuſtom was only ſug- 
geſted, but noT pleaded, The Court held, that the Cuſtom 
muſt be either verified by Affidavit, or pleaded : But a Sug- 
geſtion alone was vor ſufficient. | 


In the former Caſe of Hynes verſus Thompſon, Lord Chief 
Juſtice Lee laid down the Rule to be—** That if you move 
« for a Prohibition, upon any Thing not appearing upon the 
« Face of the Proceedings, you ought to have an Affidavit 
© of the Truth of the Suggeſtion.” And he cited Godfrey 
verſus Llewellin, 2 Salk. 549. in Point; and 2 Salk. 55:1. 
Pl. 13. Where Ho.T Chief Juſtice laid down the Law to 
be, That wherever the Matter which you ſuggeſt for a 


4 Prohibition, is foreign to the Libel, you muſt plead it be- 
* low, before you can have a Prohibition: Otherwiſe, 


« where the Cauſe of Prohibition appears apon the Libel.” 
And Lord Chief Juſtice LEE faid, in that Cafe of Hynes 
verſas Thomp/on, that He thought it muſt either be pleaded 
» that there was ſuch a Cuſtom,” or an Afidavit of it. And 
Mr. Juſtice Chapple hinted that Prohibitions had been too 
eaſily granted: And was of Opinion that there ought to be 


an Affidavit to verify the Suggeſtion. 


In the latter Caſe of Driver verſus Colgate, the Court held 
that there was no Neceflity to plead it below, in Caſes of 
Prohibitions for Fords ſpoken where they are by the Cuſtom 
actionable, as there is in Caſe of a Prohibition on Suggeſtion 
of a Modus. For, in the former Caſe, they can not go on, 
if the Suggeſtion be true: But in the latter of a Modus—If 


the Modus be admitted in the Spiritual Court, they may go 


on; becauſe the Juriſdiction continues. 


So here, as Mr. Juſtice As rox obſerved, the Deed not ap- 
fearing to be under Seal, it would be a like Admiffion as 


admitting a Modus. 


+V. ante, In all other Caſes, they laid down a general Rule, that 

| P. 2032. © jt muſt either be p/zaged below, or verified by Affidavit.” 
ever . | 

Eaſtwick. 
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Wright verſus Fawcett, Elq. 3 
| 13th May 
(In the Crown Paper.) 1767- 


HIS was a Return to a Mandamus directed to Chri/to- 

pher Fawcett, Eſq. Steward of the Court-Leet of the 
Burrough of Morpeth, commanding him to admit and ſwear 
Joſepb Wright a Freeman of Morpeth. It ſet forth that the 
Burrough of Morpeth is an ancient Burrough; and that the 
ſaid Jeſeph Wright had been duly elected a Freeman of the ſaid 
Burrough, and thereby became lawfully intitled to be ſeworn and 
admitted, and ought by the Steward to be fworn and admitted 
into the Place and Office of One of the Freemen of the ſaid 
Burrough. It then ſet forth that the ſaid Zo/eph Wright, at- 
ter his Election, duly tendered and preſented Himſelf Cc, 
and demanded of the Steward to be by Him ſworn and 


admitted into the ſaid Place and Oſſice according to the Cuſtom 


of the ſaid Burrough : Yet that the Steward, well knowing 
the Premiſſes, but having no Regard for the Duty of his Office 
in that Behalf, did then and there, without any reaſonable 
Cauſe, abſolutely refuſe and yet doth refuſe to ſwear and ad- 
mit the ſaid Zo/eph Wright into the ſaid Place and Office &c. 
The Writ therefore commands the Steward to ſwear and ad- 
mit or cauſe Him to be ſworn and admitted into the ſaid 
Place and Office c; and to adminiſter or cauſe to be ad- 
miniſtered to Him all the Oaths which are in ſuch Caſe uſu- 
ally adminiſtered and taken ; ox ſfbew Us Cauſe to the Contra» 


ry thereof, c. 


Mr. Fawcett returns, That the Manor and Burrough of 
Morpeih now are, and from Time whereof the Memory of 
Man is not to the Contrary have been, an ancient Manor and 
Burrough ; and that the Free Burgeſſes or Freemen of the 
Burrough of Morpeth aforeſaid now are and immemorially 
have been a Body Corporate and Politic in Deed Fact and 
Name Cc; and that the Place and Office of a Free Burgeſs 
of the ſaid Burrough, and the Place and Office of a Freeman 


of the ſaid Burrough, are and immemorially have been One 


and the ſame Place and Office: The Return then proceeds 
to alledge, that the Right Honourable Frederick Earl of Car- 
ole at the Time of iſſuing the ſaid Writ, and alſo at the 

ime when the ſaid Joſeph Wright demanded of Him to be 
by Him ſworn and admitted into the Place and Office of One 


of the Freemen of the ſaid Burrough, and long before, was, 


and continually from thenceforth hitherto (to the Time of the 
Return) hath been, and yet is Lord of the Manor and Bur- 
rough of Morpeth aforeſaid ; and that the ſaid Earl and all 
other Lords of the ſaid Manor and Burrough for the Time 
being, from Time whereof the Memory of Man is not to the 
PART IV. Vor. IV. I | Contrarv, 
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| Contrary, have had and have uſed and accuſtomed and of Right 


ought to have a Court-LERHT or View of Frankpledge held 
and to be held in and for the ſaid Manor and Burrough, be- 
fore their Steward of the ſaid Court for the Time being, twice 
in every Year, (Once Cc, and again &c,) as belonging and 


- appertaining o the ſaid Manor and Burrough. The Return 


further certifies and alledges, that the ſaid Earl and all other 
Lords of the ſaid Manor and Burrough for the Time being, 
from Time whereof the Memory of Man 1s not to the contra- 
Ty, have had and have uſed and been accuſtomed to have, and 
of Right ought to have certain Courts-Baron holden and to be 
holden in and for the ſaid Manor and Burrough at certain Times 
of the Year, that is to ſay, on the Days when the ſaid Court- 
Leet or View of Frankpledge hath been and ought to be 
holden as aforeſaid, and alſo on Monday next after the Feaſt 
of the Ep:rphany, as to the ſaid Manor and Burrough belong- 
ing and appertaining. Mr. Fawcett further certifies and re- 
turns, that within the ſaid Manor and Burrough there now 1s 
and from Time whereof the Memory of Man is not to the 
Contrary, hath been a certain ancient and laudable Cuſtom 
there uſed and approved, that is to ſay, That the Jurors 
«© ſworn and charged, at every ſuch Court Leet or View of 
« Frankpledge ſo held and to be held in and for the ſaid 
«« Manor and Burrough as aforeſaid, to inquire and preſent 
« thoſe Things which to the View of Frankpledge belonged 
and belongs to inquire and preſent, during all the Time 
«© aforeſaid have uſed and been accuſtomed and of Right ought 
« to be Free Burgeſſes or Freemen of the ſaid Burrough of 
« Morpeth; and Each of them, during all the Time aforeſaid, 
„ hath been and hath been uſed and been accuſtomed and of 
«© Right ought to be a Free Burgeſs or Freeman of the ſaid 
„ Burrough ;” and that within the ſaid Burrough there now 
is and for all the faid Time whereof the Memory of Man is 
not to the Contrary, there hath been a certain other ancient 
and laudable Cuſtom there uſed and approved, that is to ſay, 
© That the Jurors ſworn to ſerve and ſerving at every Court 
«© Baron held and to be held in and for the ſaid Manor and 
© Burrough, during all the Time aforeſaid, have been and 
«© have uſed and been accuſtomed, and of Right ought to be 
«« Free Burgeſles or Freemen of the ſaid Burrough ; and Each 
« of Them, during all the Time aforeſaid, hath been and hath 
« uſed and been accuſtomed and of Right ought to be a Free 
«« Burgeſs or Freeman of the ſaid Burrough.” He further 
certifies and returns, that within the ſaid Burrough of Morperh 
there now is and for all the ſaid Time whereof the Memory 
of Man is not to the Contrary, there hath been a certain other 
ancient and laudable Cuſtom there uſed and approved, that is 
to ſay, © That every Perſon admitted and ſworn into the 
Place and Office of a Free Burgeſs or Freeman of the ſaid 
«© Burrough hath been and hath % and been accuſtomed, and 
of Right ought to be, BETORE /is being admitted and 

7 | «© ſworn 
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*« ſaworn into the Place and Office of a Free Burgeſs or Freeman 
'« of the ſaid Burrough, ayeRoveD of by the Lon os 
«© THE SAID MANOR AND BurRovucH, to bs ai Free Bur- 
«« geſs or Freeman of the ſaid Burrough.“ He further certi- 


fies and returns, that the ſaid 7o/eph Wright was noT duly 


ELECTED a Freeman of the ſaid Burrough, as in and by the 
ſaid Writ is ſuppoſed : And He further certiſies and returns, 
that the ſaid Jo/eph Wright NEVER was APPROVED-of by the 
aid Earl of Carliſle or any other Lord of the ſaid Manor and 
Burrough of Morpeth to be a Free Burgeſs or Freeman of the 
ſaid Burrough. And for THESE Reaſons, He ſays, He has 


not ſworn and admitted or cauſed to be ſworn and admitted 


the ſaid 7o/eph Wright into the faid Place and Oſſice of One 
of the Freemen of the ſaid Burrough &c ; neither has He 
adminiſtered or cauſed to be adminiſtered to the ſaid Jeep 
Wright All the Oaths which are in ſuch Cale uſually admi- 
niſtered and taken, as by the Writ is commanded; nor can 
nor ought He ſo to do. | 


Mr. Walker, on Behalf of the Proſecutor, objected to this 
Return, „ that it was DOUBLE, and therefore bad.” 


A double Plea could not be admitted, even in a Civil Cauſe, 
before the Statute of 4 5 Ann. c. 16. F 4. And that Act 
does not extend to any other than Civil Caſes. He then en- 
tered into the Reaſons of it ; and argued upon them at large. 


Mr. Wallace, contra, ſaid the Steward was required to ad- 


mit and ſwear Him; ok 70 fhew Cauſe why He does not. He 


ſhews /vo good Cauſes : Which He certainly may do. 


The Practice is ſo ; as appears by the Caſe of Green verſus 


Mayor of Durham*. And in the Caſe of Ward verſus Mayor“ V. ante 


of Nezucaſtle (very lately,) ſeparate Iſſues were found: And P. 


the Proſecutor of the Writ was not admitted. 


In 2 Lord Raym. 1244. 5 Ann. Regina verſus Mayor and 
Aldermen of Norwich, upon a Mandamus to admit and ſwear 
One Dunch an Alderman of Nor: <h;. Holt, Chief Juſtice 
ſaid—““ that a Return may contain as many Caules as the 
«© Perſons that make the Return pleaſe.” In 1 Salk. 436. 8. 
C. it is expreſsly ſaid, that the Court agreed that ſeveral 
«© Cauſes may be returned.” | | 


Mr. Walker's Reaſoning applies to Plcad:ng only. But dif- 
fere Facts may be replied in one Replication. 


Mr. Walker replied, that there is no Difference between 
Anſwers to the King, and Anſwers to a Party: And, by Com- 
mon Law, a double Anſwer can not be given to a Party. 


Therefore, neither can it to the King, 
1 2 | Here 


127. 
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Here we ſuggeſt only a ſingle Fact, wiz. © That He was 
% duly elected.“ This double Anſwer puts it upon the 
Crown to ſhew that Both the Anſwers are falſe. If They can 
give abe Anſwers, They may give Two Thouſand : And it 
can not be ſuppoſed that the Crown ſhould be put to thew 
them all to be had: Beſides, this alſo would diſtract the At- 

' tention of the Court. | 


ll In Green's Caſe, no Exception was taken to the Form of the 
i * V. ante, Return: They took Traverſes*, Dunch's Caſe not argued up- 
| Vol. 1. on that Point. In that Caſe, Mr. Juſtice Powwe/l ſaid, If 
| p. 127. the Return be net contradictory, it is very inveigling : 
| + 21d, *©* The Court cannot tell what you rely upon.“ 
i Raym, 1245. | | | - 

The Anſwer ought to be as1MPLE Anſwer; though it may 

include ſeveral Facts. | | 


The Statute of 9 Arn. c. 20. does not jullify a double Re- 
1 turn; though it allows ſeveral Traverſes. 


Lord MaNsFIEL DI ſee no Doubt upon this Caſe. 
| Here is a Duplicity in the Writ; which requires a Duplicity 
* in the Return, The Writ ſtates ©* that He was duly elected; 
f and that He zhereby became intitled to be ſworn.” The 
[i Anſwer is, that He was no! duly elected: And further, that 
| «« He was not intitled to be /worn in; becauſe He has not been 
| % previcully approved-of by the Lord of the Manor; which 
4 = «c 15 eſſentially neceſſary, according to a Cuſtom which the 
i « Steward ſets forth, to be done before He can be admitted 
| « and ſworn.” 


Mr. Walker's Argument would ſtrip Him of One Half of 
bis Caſe, He has Two deciſive Anſwers: And why ſhould 
He be obliged to give up Ore of them ? He is commanded to 
admit and ſwear Him ; er ſhew Cauſe to the Contrary, And 
He ſhews a good Reaſon for not admitting and ſwearing Him. 
He ſays, this Perſon was neither elected nor approved Both 
which Qualifications were eſſentially neceſſary. 


Where a Man has rave conchfive Anjavrrs, it is contrary to 
every Principle of Juſtice to con: Him to One of them alone - 
"Tis a Rule which never Hould have been received; and 
the Legiſlature have et it right, by opening the Defence, and 

tV.4& 5 admitting the Defendant to plead ſeveral-Pleasj, 

Ann, c. 16. 

14. The Proſecutor cannot be ſurpriſed : For, both Cauſes ar- 
| ſpecified to Him, in the Return, And as to the Diſtraction 
of the Attention of the Court or Jury—=This is as much an 
Objection to taking ſeveral Iſſues on Mandamuſes. And the 
Authorities, 
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Authorities, as well as the Reaſon of the Thing, are on this 
Side of the Queſtion, 


Mr. Juſtice YaTEs—Several conſiſtent Cauſes may be re- 
turned to a Mandamus: The Number of them makes no Dif- 


OY nce. 


Mandamuſes are ditinguiſhable from the Caſe of Civil Ac- 
tions. 


Civil Actions concern private Rights between Party and 
Party: In Civil Actions, Nothing is in Queſtion, wherein the 
Public is concerned. And the Defendant muſt, in theſe pri- 
vate 8 know his own Defence, and upon what Foot he is 


to put it. 


But in a Mandamus relating to a public Office, the Queſ- 
tion is, Whether the Perſon ought or ought not to be ad- 
1 mitted to the Office.” Andit He can be ſhewn to be an 


Uſurper, the Court will not admit Him; for They ought not 
to admit an * But if He has a Right, he ought to be 
admitted. 


The Queſtion 3 1s, © Whether upon the whole Matter, 
«© He ought to be admitted.” The Steward is, by this Writ, 


commanded either to admit; or to ſhew Cauſe why he does | 


not, And He may ſhew One or more Cquſes ; provided they 
be conſiſtent, Therefore this is diſtinguiſhable from Pleas to 
Civil Adtions. | 


Mr. Juſtice AsTon—The Return is good, where jit 
anſwers the Suppoſal of the Writ. This Writ charges the 
Steward criminally, It charges Him with refuling to admit 
and ſwear this Mr. Wright, well knowing tae Premiiſes, but 
having no Regard for the Duty of bis Q.; ce in that Behalf, 
So that the Steward is charged as criminal in that He did not 
admit and ſwear Him: And being fo charged with a Breach 
of his Duty, He may return as many confitent Anſwers as He 
will. And this Anſwer 1s conſiſtent: For it ftrifily follows 
the Suppoſal of the Writ, | 


Mr. Juſtice Hewor—This being a Matter of a 
public Nature differs from private civil Cauſes. 


If the Steward might not return ſeveral Cauſes, where there 
really are ſeveral good Objections to the Proſecutor of the 
Mandamus, an U/arper might be admitted into a public Of- 
fice, which he has no Right to. 


There 


— 
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There is no Authority to warrant the Objection: The Au- 

thorities are on the other Side. Therefore He concurred in 

holding the Return to be ſufficient. 

Per Cuk'. unanimouſly— 
RETURN ALLOWED. 

fron if Rex verſus John Tucker and Eleven Others. 
1767. 


HE Defendant and Eleven Others had been indicted in 
the ſame Indictment, which wes for unjawfully exer- 
ciſing the Trade or Myſtery of tanning Leather contrary to 
the Statute of 1 Jac. c. 22. § 5. concerning cutting and tan- 
ning Leather. 


On Thur/day 5th Feb. laſt, it was objected by Mr. A/bharſt, 
who moved on Behalf of the Defendants, to quaſh the Indict- 
ment—ift, That this is wot an indifable Offence: For the 


Proſecutor ought to purſue the Penalty annexed to the Offence, 


which is ſpecified in one and the ſame Clauſe of the Act; 
wiz. Forfeiture of the Leather tanned, or the juſt Value 
thereof, And 2dly. That era! Defendants can not be 
Joined in One and the ſame Indictment. 


A Rule was then made to ſhew Cauſe : And it was now 
made abſolute. Mr. Wallace, for the Proſecutor, ſaid He 
thought He could ſupport the Indictment, upon the fir} Ob- 
jection ; but He could not upon the Second, 


Whereupon— 


RuLE made ABSOLUTE [for quaſhing the Indictment.] 


Fiday 15th Wright and Rathbone, Aſſignees of Richard 


May 1767. 


Scott, a Bankrupt, againſt George Campbell, 
the Younger, and Stephen Hayes, 


HIS was an Action of Trover brought by the Aſſig- 
nee of Scott a Bankrupt. The Plaintiffs declare, 
upon their Poſſeſſion of certain Quantities of Wheat and 
Beans, and lay their Damages at 1000“. The Defendants 
plead the general Iſſue. The Cauſe was tried before Mr. 
| | Juſtice 
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Juſtice Bathurſt at Lancaſter: Aſſizes on 211t March 4767: When 
it is ſtated to have appeared in Evidence 


That Lewis Fontaine, a Merchant in London, on 4th June, 
ſhipped the Goods mentioned in the Declaration on Board a 
Ship called The Two Friends, whereof William Spencer was Mal- 
ter, then in the Port of London and bound upon a Voyage to Li- 
ver pool e And that the ſaid William Spencer thereupon ſigned 
two Bills of Lading, of the fame Tenor and Date as follows-- 


Shipped by the Grace of Gop, in good Order and well 
conditioned, by Lewis Fontaine, in and upon the good Ship 
called The Friends, whereof is Maſter, under Gop, for this 
preſent : Voyage, William Spencer, and now riding at Anchor 
in the River of Thames, and by Gop's Grace bound for Li- 
wverpool, to ſay, 102 Quarters 4 Buſhels of Wheat, in 164 
Sacks ; and 217 Quarters 4 Buſhels of Beans in 348 Sacks, 
20 Matts, being marked and numbered as in 
the Margin; and are to be delivered in the Q's. Buſh, 


like good Order and well-conditioned at the 102 eee e 164 Sacks} 
aforeſaid Port of Liverpool, the Danger of 217 4 ans, in 348 Ditto. 


the Sea only excepted, unto Order or to 
Aſfigns; He or They paying Freight for the 3 
ſaid Goods as per Charter- party. In Wit- 
neſs whereof, the Maſter or Purſer of the ſaid Ship hath af- 
firmed to two Bills of Lading. All of this Tenor and Dates. 
The One of which Bills being accompliſhed, the Other to 
ſtand void. And ſo Gop ſend the good Ship to her deſired 
Port in Safety. Amen. | 

| Dated in Londen, 4th June 1766. William Spencer. 


That Mr. Fontaine, on the ſame Day, indorſed One of the 
Bills of Lading to Richard Swanwick, who was then a Mer- 
chant in / iverpool, as follows; viz. ** Deliver the within to 
« Mr. Richard Swanwick or Order, Lewis Fontaine :” and, 
by the next Poſt, ſent the Bill of Lading, ſo indorſed, to Mr. 
Swanwick at Liverpool, which was received by Him. 


That on 2d Jay following, Swarnwict, being arreſted by 
the Sheriff of Lancaſhire for the Sum of gol. at the Suit of 
Meſſrs. Guinand and Hankey, applied to Richard Scott, who 
was alſo a Merchant at Liverpool, with whom Swanwzck had 
had Dealings in giving out and taking Credit upon Notes and 
Bills of Exchange, and to whim Swanwick was then indebted 
(upon Balance) in the Sum of 8oo/. or upwards, to become 
Bail for Him to the Sheriff: Which Scott refuled doing, un- 
leſs Swanwick would give him a Security to indemnify 
him againſt the Conſequences of becoming Bail, and 
alſo a Security for his Debt. Upon this $0vanwick pro- 
duced the Bill of Lading which he had received indoried 
from Fontaine, and offered to indorſe it to Cott; aſſuring 


Scott 


320 — Quarters. 512 Sacks, 
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Scott“ that the Goods comprized in it were his own Pro- 
„ perty, and that he had paid for them;” (which was not 
true.) Upon this, it was agreed between Swanwick and Scott, 
that Scott ſhould become Bail to the Sheriff; that Swanwick 
ſhould indorſe the Bill of Lading to Scert ; and that He ſhould 
ſell the Goods, and ſhould out of the Produce be indemni— 
| fied; and what remained ſhould be applied towards Satisfac- | 
' *Thisſhouta tion of the Debt due from Swanwwick to Scot. And upon 
be Sent I this, Scott became Bail; and Swwanwzick indorſed the Bill of 
ſuppoſe. Lading to Scott, as follows; wiz. ©* Deliver the within to 
« Mr. Richard * Swanwick or Order; Value received. 

Richard Swanwick'—and delivered the fame to Scott. 


That, the Day following, Fontaine, being come down from 
London, applied to Scott concerning the Biil of Lading which 
had been ſo indorſed ; and informed him“ that the Goods 
comprized in the Bill of Lading had been conſigned by Him 
*© to Szwwarwick as a Factor only, to be diſpoſed of for Him 
( Fontaine) Which was the Truth ; though Swwanwick had 
repreſented himſelf to Scott, as the real Proprietor. And Fon— 
taine then inſiſted upon Scott's relinquiſhing any Right or 

Claim he might have under the Bill of Lading: Which he 
refuſed to do. Then Fontaine made an Indoriement upon the 
other Bill ef Lading, for the Delivery of the Goods to the 
Defendants, Oo . 


That, in a few Days afterwards, the Ship arrived with the 
Goods at Livertool; and Scott demanded the ſame of the 
Mailer, by Virtue of the Bill of Lading which had been in- 
dorſed to bim; and tendered the Freight and Charges: But 
the Maſter, having received an Indemnity from the Defend- 
ants, refuſed to deliver the Goods to Scott, and afterwards 
delivered them to the Defendants. 8 | 


That Scott and Swarwick, ſoon afterwards, ſeverally be- 
came Bankrupts, and a Commiſſion duly iſſued againſt Each 
of them, and they were thereupon reſpectively found Bank- 
rupts, and Scott's Effects were properly aſſigned to the Plain- 
tiff; who demanded the Goods of the Defendants, and ten- 
dered to them the Freight and Charges and other Expences : 
But they refuſed to deliver them, and afterwards converted 
them to their own Uſe, 


Upon which, a Verdict was found for the Plaintiff, for 
4.31/. 115. being the nett Value of the Goods, and 40s. Coſts ; 
{ubje&t to the Opinion of the Court, Whether the Plain- 
*« tifts, under the Circumſtances of this Caſe, are intitled to 
*© recover againtt the Defendants.” | 
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Mr. Wallace, on Behalf of the Plaintiffs (the Afſignees,) 
argued that 'They had a Right to recover. 


By Indorſement of a Bill of Lading, the Property is trans- 
ferred ; and the Conſignee has ſuch a Property in it, that He 
may aſſign it over. 1 Ld. Raym. 271. Evans verſus Mart- 


let *, , X. 


This Aſſignment is ne : Here is no Truſt, no Conh- 
dence, no Reſtriction. Swanwick might have aſſigned and 
transferred the Right of it, before the Arrival of the ſhip. 


Here was no Notice of the Goods being the Property of 
Fontaine. | 


Scott was a Purchaſer for a valuable Conſideration, without 
Notice. 


Fontaine might, if He had thought proper, have conſign- 
ed the Goods to Swanwick, as Factor: On the Contrary, 
He has conſigned them to him or Order, ab/olutely. The 
Goods paſs by Indorſement, as much as Money on the In- 
dorſement of a Bill of Exchange: And Swanwick might 
transfer the Right juſt as well as he might have done upon 


2 Bill of Exchange. 


Mr. Davenport, contra, for the Defendant, cited 1 Sale. 
160. Whzitecoms verſus Jacob; where it was ſolemnly ſet- 
tled that Goods or Merchandiſe in the Hands of a Factor 
ſhall be taken as Part of the Merchant's Eftate (the Employ- 
er's,) and not the Factor's. Fo | 


Sewvanwick could neither ſell nor pledge this Bill of Lad- 
ing: For, He muſt be conſidered as a Factor; and a Factor 
has no ſuch Right. 2 Str. 1178. Pater/on verſus Ta. 


*V.,12.Mod, 
156. and 
3 Salk. 290. 


« He can only /e/]/: He can not pledge the Goods, as a Se- | 


<< curity for his own Debt.“ 


Here was 15 Confideration- Money paid for this Indorſement 
of the Bill of Lading from Swarwick to Scott: It was done. 
toindemnify and ſecure Him, upon his becoming Bail for Mr. 


Scott. 


The Aſſurances given by Swanwick to Scott are ſtated 
* not to have been true.“ But whatever the Conſideration of 
Swanwick's Indorting to Scett might be, yet He could not 
transfer more than He had: And the Aﬀignees can have no 
better Right than the Conſignee had. 


The 
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The Goods never came to the Hands of Scott If they 
had ever been in his poſſeſſion, that might have been a ſtrong 
Caſe. But Mr. Fontaine's Repreſentatives have the Goods 
in their Hands. 


How can Mr. Scott keep Goods of perhaps the Value of 


100cl. to indemnify Him from becoming Bail for four or 
five hundred ? He pretends to be liable to the Action of 
Guinand and Hankey, as Bail: But it does act appear that He 


either has actually paid, or is even liable to pay any Thing. 


Being equal in Right, the Condition of the Per is the 
Beſt. But this ſeems to be a Trick between Swanwickt and 
Scott, tocheat Mr, Fontaine, the true Owner of the Goods, 


The Right continued in the true Owner, | 


Mr. Wallace, in Reply —Swanwick was to fell the Goods 
as a Truſtee for Fontaine. 


Tr is not material, whether there was a real Debt due from 
Savanwick to Guinand and Hankey, or not. The becoming 
Bail for Him was a good Confideration, And there was a 
bond fide Debt, at the ſame Time due from Swanwick to 
Scott. It was a quite fair Tranſaction between Them. 


If there is no Damnification at all, the Indorſee would 
have ſtood (in Equity) in the Place of the I ndoſer. The 
Bill of Lading, being abſolutely indorſed to Swanw:ch, the 
Property of the Goods was veſted in Him. This is a Caſe 


between a hend fide Purchaſer, and a Conſigner: And here, 
the Conſigner had abſolutely parted With his Property to 
Swwanwick; Who, for a valuable Conſideration aſligned to 


Scott. 


Lord MansFiELD——[In the preſent Caſe, Law and 
Equity are the ſame. 


This is clear, that if there is an Authority ever ſo gene- 
ral, by Indorſement upon a Bill of Lading, without diſcloſing 


that the Indorſee is Factor, the Owner (as between Him and 


the Factor) retains a Lien, till Delivery of the Goods, and 
before they are actually ſold and turned into Money. 


If the Factor pays it over, wit, Netice, to a third Per- 
ſon, then it may be followed in the Hands of ſuch third 
Perſon : For, in ſuch Caſe, it remains in his Hands jult as 
it did in the Hands of the Factor Eimſelr. 


But 
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But if the Goods are bond fide fold by the Factor at Sea 
(as they may be, where no other Delirery can be given) 
it would be good, notwithſtanding the Statute of 21 fac. 1. 
c. 19. the Vendee ſhall hold them by Virtue of the Bill of 
Sale, though no actual Poſſeſſion is delivered: And the Ow- 
ner can never diſpute with the Vendee; becauſe the Goods 
were ſold bond fide and by the Owner's own Authority. 


If ſo, then the Whole of this Caſe turns upon this Queſ- 
tion, Whether this was a fair Tranſaction, bond fide, be- 
e tween Swanwichk and Scott, for a valuable Conſideration, 
c and without Notice; or a Trick and Contrivance between 
them to cheat an honeſt Owner out of his Property.“ 


Now this, which is the material Fact, is not fared. 


Scott never inquired into the Fact, whether Swanwzrck 
had really bought the Goods, or was the real Owner of 
them. It is indeed ſtated that Swwanwzick told Scott that 
the Goods were his own, and that he had paid for them.“ 
But did Scott believe Him? That does not appear. He 
truſted to Swanwick's Word, No Letters were produced: 
No Price fixed. | 


Security againſt the Conſequences of becoming Bail is the 
Pretence. But the being Bail for Swanwick could be 20 
Part of the Conſideration For Scott's Debt from Sqwwanwick 
was at leaſt 800/. And the Value of the Goods was only 
= Therefore Nothing was left for the ſecuring Him as 
ail. | | 
The Circumſtances of the Caſe, as ſtated, are exceſſively 
ſtrong to ſhew that theſe two Men contrived to cheat a 
Third; and that the Tranſaction between them was fraudu- 
leut. But this is not ſtated : The cafe is therefore imperfedtly 
ſtated. | 


Tie TuxERE Other Jupces agreed that there ſeemed to 
be a fraudulent Colluſion between Swwanwick and Scott + But 
that the Facts were not ſufficiently ſtated, Wherefore 


Lord MansFitL p—= Let there be a New Trial, 
without Coſts, 


RuLE acccrdingly: 


Long 
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Long ver/us Dennis. 


HIS was an Ejectment brought by Job Long, on the 
Demiſe of WłWMilliam Hurley and Mary his Wife, 
againſt Abrabam Dennis. It was tried at the laſt Aſſize for the 


County of Devon, before Mr. Juſtice Gould; And a Point 


was relerved, upon the following Special Caſe. 


Casz— Robert Ballyman, being ſeiſed in Fee ſimple, duly 
made his Will Sc. dated 11 March 1727; and thereby de- 
viſed unto Richard Clarke and Peter Kerſlake their Heirs 
and Aſſigns, all that his Mefſuage Tenement or Farm called 
Parke &fc ; vyox V'rusT to pay the yearly Rents and Pro- 
fits thereof, by Quarterly Payments, to his Son Robert Bal- 
Hymam during his 1aid Son's natural Life: And from and af- 
ter his Deceaſe, the Truſtees and their Heirs were to ſtand 
ſetied of the Premiſſes, to the Uſe of ſuch Woman as ſhould 
be his Wife ac the Time of his Death, during the Term of 
her natural Life, fot her Jointure ; ſubje& to the Proviſo or 
Condition next in the ſaid Will particularly mentioned and 
expteſſed; And from and after the Deaths of his ſaid Son 


Rebert and ſuch Woman as ſhould be his Wife at the Time 


of his Death, then in Truſt to and for the Uſe and Behoof 
of the firſt Son of the Body of the ſaid Robert his Son law- 
fully to be begotten, and the Heirs of the Body of ſuch firſt 
Sen lawfully iſfuing ; ſubje& nevertheleſs to the ſaid Proviſo 
or Condition; and for Want of ſuch Iſſue, to the ſecond 
third fourth fifth and all and every other Son and Sons of the 
Body of his ſaid Son Robert lawfully to be begotten, and the 
Heirs of their ſeveral Bodies ſeverally reſpectively and ſuc- 
ceiſively iſſuing, as They ſhould be in Seniority of age and 
Priority of Birth &c ; ſubject to the ſaid Proviſo or Condition; 
and for Want of Iſſue Male of the Body of his ſaid Son Fo- 
{ert, then to the Uſe and Behoof of All and Every the 


Daughter and Daughters of his Body lawfully to be begot- 


<6 firſt kad and obtained ; that then his ſaid Truſtees and their 


ten, and the Heirs of their ſeveral Bodies; ſubject to the 
faid Proviſo or Condition; and for Want of ſuch iſſue, then 
to the Uſe and Behoof of his [own] two Daughters Hannah 
Fallyman and Elizabeth Ball;man their Heirs and Aſſigns 
ior ever. PROVIDED always, and it was his very Mill, 
true Intent, and expreſs Meaning, That in Caſe his ſaid 
Son Robert ſhould marry with any Woman not Having a 
competent Marriage- Portion; OR without the Conſent 
* and Approbation of the ſaid Truitees their Heirs and Aſ- 
„ ſigns, in Writing under their Hands and Seals, to be exe- 
© cuted in the Preſence of Two or more credible Witneſſes, 


* Heirs and Aſſigns, imediately after the Death and De- 
| 6 'ceale 
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s ceaſe of his ſaid Son Robert, ſhould ſtand and be ſeiſed of 
the ſaid Meſſuage and Tenement or Farm called Parke, 
with the Appurtenances, to and for the only Uſe and Be- 
„ hoof of his ſaid two Daughters Hannab and Elisabeth 
and their Heirs for ever; any Truſt, Uſe, Bequeſt, Limi- 
tation or Deviſe thereof to or to the Uſe of his ſaid Son 

Robert, or to ſuch Woman as ſhould be his Wife at the 
© Time of his Death, or to the Heirs of the Body of the 
_©* ſaid Robert, or any other Truſt Uſe Limitation Bequeſt 
«© or Deviſe, or any other Thing in that his Will contained, 
„ to the Contrary thereof in any wiſe notwithſtanding.” 
And his Vill, true Intent, and Meaning was, and He did 
declare That the ſaid Proviſo or Condition therein before 


« expreſsly mentioned was NOT intended by Him nor to be 


« conſtrued or taken to be in TERRorRemM; but a Cox i- 
* TION, for Want of Performance whereof in every Reſped, 
the ſaid Lands called Parke ſhould in no Caſe be veſted in 
„ ſuch Vie of his ſaid Son Robert nor the Heirs of that 
Marriage, but (on the Contrary) that his ſaid Truſtees 
and their Heirs ſhould be ſeiſed of the ſaid Premiſſes to 
«© the only Uſe and Behoof of his ſaid t Daughters and 
ce their Heirs, in Manner aforeſaid,” And after giving 
ſeveral Legacies among his Daughters, He made the ſaid 
Hannah and Elizabeth his Daughters reſiduary Legatees and 
Executrixes. Which Will he duly figned ſealed publiſhed 
and declared in the Preſence of three ſubſcribing Witneſſes, 
who duly attefled the Execution thereof. 


The Teſtator Robert Ballyman died ſeiſed, on 18th Oc- 
tober 1739. 


Robert Ballyman the Son married Mary Stephens on 28th of 
May 1739. a 


la January 1765, He died; and was buried the 2gth Day 
of the ſame Month ; leaving the ſaid Mary his Widow, and 

One Daughter called Maria, Both now living: Which ſaid 

Maria married the ſaid Abraham Dennis the Defendant. 


Hannah Ballyman, One of the Teſtator's Daughters and 
Deviſees named in his Will, died in the Munth of Oësber 
1751, in the Life- time of her ſaid Siſter Elixabe sh. 


The ſaid E/izabeth, the Other of the Teſtator's Daughters 
and Deviſees, on the 6th Day of May 1732, married with the 
aid Richard Clarke; and had Iſſue, by Him, Mary their 
Daughter, baptized 17th of April 1734, now Wife of 1. 
liam Hurley. 


The ſaid Fichard Clarke and Peter Ker/lake, the two 


Truſtees were Both living, at the Marriage of the ſaid Robert 
; Ballymax 
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Ballyman with Mary Stevens. The faid Ker/lake died in 
November 1740: And the ſaid Clarke died in February 1748» 


The ſaid E/izabeth, the Wife of the ſaid Clarke, ſurvived 
Him and alſo the ſaid Hannah her Siſter; and died in De- 
cember 1754, leaving the ſaid Mary her only Child and Heir 
at Law; who on the 29th of June 1761, married with the 
ſaid William Hurley : Which ſaid William Hurley and Mary 
his Wife are the Leſſors of the Plaintiff. | 


The ſaid Hurley and his Wife, in Right of the ſaid Mary, 
as Heir at Law of the ſaid Elizabeth her Mother, claimed 


Title to the ſaid Meſſuage Tenement Farm and Premiſſes, un- 


der the ſaid Proviſo in the ſaid Teſtator's Will; alledging 
*© That the ſaid Mary Stephens was a Woman of no Circum- 
** ſtances, and had not a competent Marriage-Portion at the 
«© Time of her Marriage with the ſaid Ballyman the Son; 
«© and that They were married without the Conſent of the 
«© ſaid Truſtees firſt had according to the Intentions and Di- 
rections of the ſaid Teſtator's Will.” 


In Purſuance thereof, the Leſſors of the Plaintiff delivered 
an Ejectment for recovering Poſſeſſion of the ſaid Premiſſes: 
To which the ſaid Defendant Dennis appeared, and entered 
into the Common Rule, and pleaded. And Iſſue being joined, 
the Cauſe came on to be tried at the laſt Aſſizes for the Coun- 
ty of Devon When the Jury found -“ That the ſaid Mary 
Stephens, at the Time of her Marriage with the ſaid Ro- 
bert Bal'yman, HAD a competent Marriage-Portion; but 
that the taid Robert Pallyman married her wiTHouT any 
«© Confent or Approbation of the ſaid Truftees named in the 
* ſaid Will ;” and thereupon found a Verdict for the Plain- 
tiff, ſubject to the Opinion of this Court upon the following 
Queſtion © Whether the Leſſors of the Plaintiff have a 
„Title to recover the ſaid Premiſſes.“ 


Mr. Gould for the Plaintiff, argued that though the Son's 
Wife had a competent Fortune, yet as the Words were in 
the Digundize, it was neceſſary that He ſhould al/o have 
the Conſen of the Triflees. To this Purpoſe He cited the 
Caſes of Harvey et al". verſus Allen et al*. Comyns 726. and 
Creagh et Us. verſus Wilſen ei al. 2 Fern. 572. He ſaid, 
this was a Condition precedent Aud, to prove it to be ſo, 
He cited Bro. Title Conditions,” pl. 67. By the Words 
of the Will, this Eftate could not have weed, till the Con- 
dition was performed. It is very ſtrowgly aud particularly de- 
clared and expreſſed in the Will, „that the Eftate ſhould 
«© not veſt in the Heirs of ſuch Marriage, unleſs the Con- 
dition ſhould be performed.” Cary verſus Bertie et al”. 


2 Fern, 333. 
| | It 
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It will be objected “ that the Truſtee might have an Ia- 
«« zere/t to defeat the Condition, having married One of the 
% Teſtator's Daughters.” 


But that Objection will not hold in this Court, No ſuch 
Objection was offered in the Caſe of Creagh et Ux'. verſus 
Wilſon, 2 Vern. 572. and in Harvey et a”. verſus Afton et 
al. Comyns 750. it is ſaid—“ As to the Suppoſition That 
„ ſuch a Truſtee may act out of Iatereſt, or for By-Ends, 
and ſo refuſe Conſent without any Ground, ſuch Proceed- 
ing would ſurely-be a Breach of Truſt ; which this Court 


(the Chancery) may find Means to remedy, as well as in 
«© Cafe of other Breaches of Tru.” 


ec 


In the preſent Caſe, this Condition is not well performed: 
And therefore the Leſſors of the Plaintiff ought to have 
Judgment. | 


Mr. Serjeant Chaux, who was to have argued for the De- 
fendant, was not come down. But Lord MansFitrD ſaid 
He was quite clear on his Side, without hearing Him. 


Lord MansritLp—Conditions in Reſtraint of Mar- 
riage are od7ous ; and are therefore held to the utmoſt Rigour 


and Striftneſs. They are contrary to ſound Policy. By the 
Roman Law, they are all void. | | 


Conditions precedent, maſt previouſly exiſt, Therefore in 


theſe, there can be zo Liber ality, except in the Conſtruction 
of the Clauſes. 


But in Caſes of Condition /ub/equent, It has been eſta- 
bliſhed by Precedents, that where the Eſtate is not given over, 
they ſhall be conſidered as only in Terrorem. This ſhews 
how cdious ſuch Conditions are: For, in Reaſon and Argu- 
ment, the Diſtinction between being or not being limited 
over is very nice; and a Clauſe can carry very little Terror, 
which is adjudged to be of no Effect. Though, to be fare, 

the Reaſoning will not hold. If the Eſtate is given over, 
ſuch a Condition cannot be got over, 


The preſent Caſe is doubly in Terrorem ; and made ſo by 


adding the Clauſe © that the ſaid Proviſo or Condition was 


© not intended by Him, nor to be conſtrued or taken to be 
% in Terrorem.” | 


In the Caſe of Daly verſus Clanricarde, in Chancery 10th 
December 1738, the Condition was—** that ſhe ſhonid marry 
«© with the Conſent of Truſtees;“ if not, the Eſtate was 
given over. The Trauilees were applied to: They offered to 


agree, 
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agree on a proper Settlement being made. The Marriage 
was had, without their Knowledge : But, the Settlement be- 
ing afterwards made, their conditional Conſent was holden to 


be ſufficient. | 


In the Caſe of Burlton et La. verſus Humphries and Others, 
20th February 1755, in Canc. the Condition was, that if 
«© She married without the Conſent of N. H. in Writing, 
e then c:“ And the Eſtate was given over. She married 
without his Privity : But He gave his Conſent as ſoon as he 
knew of the Marriage. Lord Hardwicke held this a ſufficient 
Conſent to intitle Her to the Real and Perſonal Eſtate which 
was given Her, if She married with the Conſent and Appro- 
bation of NV. H. to be ſignified in Writing. | 


I mention theſe Caſes, to ſhew that the Court ought not 


to make Strides in Favour of a Forfeiture. 


There can be but One true legal Conſtruction of theſe Con- 
ditions : and therefore it muſt be the /ame in the Court of 
Chancery and all the other Courts of Weſtminſter-Hall. 


The Meaning of the Teſtator, or the Control which the 


Law puts upon his Meaning, cannot vary; in what Court 


ſoever the Queſtion chances to be determined. 


In the preſent Caſe, the Forfeiture is ſo cruel as to begin 
with the innocent Ide of the Offender, who is to have it for 


his own Life, at all Events. 


This Teſtator conſidered Money as the only Qualification 
of a Wife: But He ſtill means to leave it to the Judgment of 
the Truſtees, *© whether there might not be /ome Equivalent 


„ for Money:“ He only meant to require their Sanction, in 


Truſtees is become One of the Deviſees over. Therefore a 


Caſe his Son married a woman w2/2ut a competent Fortune. 


This is undoubtedly a Condition precedent : It muſt have 
been performed before the Son could take; before his Intereſt 


could veſt, 


The Conſtruction muſt be, to veſt the Eſtate, „in Caſe 
*© his Son married a Woman with a competent Fortune, or 
* had the Conſent and Approbation of his Truftces to marry 
«© a Woman without one:“ The Blunder is in the Penning 
only, The Meaning is—“ that in either Event, it ſhall ve.“ 


The Performance of either Part of the Alternative veſts the 


Eſtate. 8 
Here is no Objection to the Marriage. And One of the 


Ca 
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Cauſe of Objection ought to be ewn : Otherwiſe it ſhall be 


conſidered as if his Conſent was with-holden without Reaſon. 


| The Conſequence is, that the Judgment mult be again/f 
Mr. Geuld's Client. | 5 


The Taree Other Ju bos concurred in thinking it 


to have been the Intention of the Teſtator, that his Son's 
complying with eier Part of the Alternative ſhould be a 
Performance of the Condition ; and that he did not incur a 
Forfeiture, unleſs he had broken 50 Parts of it. And they 
ALL agreed, that All Conditions in Reſtraint of Marriage 
ought to be conſtrued with the utmoſt Rigour and Strictneſs. 


Per Cur.” unanimouſly 


Pos r EA to be delivered to the DRFENDANT 


bin. verſus Miller, EE 


HIS was an Action for Criminal Converſation with 

1 the Plaintiff's Wife. The Cauſe came on to be tried 
on the 24th of February laſt : when it was not thought neceſ- 
ſary to have a Special Verdict found: but ic was agreed that 
a Verdict ſhould be found for the Plaintiff, with 500. Da- 
mages; ſubje& to the Opinion of this Court, upon the fol- 


lowing Queſtion 


«© Whether, to ſupport an Action for a Criminal Conver- 
c ſation, there mult not be a Proof of an aua Marriage?“ 


The Fact was, They were married at May Fair Chapel. 


*The Regiſter or Books could not be admitted in Evidence. = V. 26 G. 
Keith, who married them, was tranſported: and the Clerk, 2. c. 44 
who was preſent, was dead. So that the Plaintiff could not 8 14. 15. 


prove the actual Marriage, by any Evidence. 


On the firſt Day of this Term, Mr. Serjeant Davy, on be- 
half of the Defendant, moved for Leave to enter up Judg- 


ment as in Caſe of a Non-ſuit; in order to have the Opinion 


of the Court, upon the Queſtion reſerved at the Trial. 


His Objection was, That the Verdict was found for the 
% Plaintiff, without ſufficient Evidence of the Plantiff” 
© Marriage.” | | 


A Rule was accordingly granted, for the Plaintiff to ſhew 
Cauſe why the Verdict ſhould not be ſet alide, and a Judg- 
meut of Non-ſuit entered for the Defendant. 

PART IV. Vor. IV. . | Lox vp 
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Lord MAN Ss FIELD obſerved that This was the beſt 
Method to put it into: For there was no Need of a 
Special Caſe, upon ſuch a Queſtion as this. 


| Yeſterday, C Vonday 18th May 1767,) it was argued by 
Sir Fletcher Norton and r. Stowe, for the Plaintiff; and by 
Mr. Serjeant Davy and Mr. Wallace, for the Defendant. 


The Couxs EL for the Plaintiff inſiſted that the Evidence 
was admiſſible : And the Jury had believed it. 


| We proved Articles between the Man and his Wife, made 
after Marriage, for the ſettling of the Wife's Eſtate, with the 
Privity of Relations on both Sides. We proved Cobabitation, 
Name and Reception of Her by every Body as his Wife; 
though We did not indeed prove it by any Regiſter, or by 
Witneſſes who were preſent at the Marriage. 


In Ejetment, five Months ago, before Lord Mansfield, 
this Sort of Evidence was offered and received. 


Lord MaxSsFIELD---It certainly may be done ſo, in all 
Caſes, except Two One is in Proſecutions for Biga- 
my ; and this Caſe (if ſuch Proof cannot be here re- 
ceived) is the Other. 


Sir Fletcher Norten---The Defendant Miller confefjſed to the 
Landlord of the Lodgings, * That She was Captain 
& Aſorris's Wife, and that He had committed Adultery with 

„ Her ”” And Confeſſiin is the ſtrongeſi Evidence, even of the 
higheſt Crimes. So that this Confeſſion is a Prof of an ac- 
tual Marriage. But, in the preſent Caſe, it was not neceſſary 
to prove ſtrictly an au Marriage. 


The Plaintiffs Counſel therefore prayed, that the Rule 
might be diſcharged, and the Verdict ſtand. | 


The Couxs E for the Defendant objected to the Admi/i- 
bility, of the Evidence of a reputed Marriage only, as they 
termed it. Their Objection conliſted of two Parts: (1ft.) 
It does not come up to the Rule“ of being the et Evi- 

*« dencein the Plaintiff's Power ;” (2dly.) It is only an In- 
ference of Marriage, a mere Reputation of Marriage. 


| The Confeſſion can not be extended beyond a Confeſſion 
1 of its being a Marriage in Reputation The Defendant knew 
Nothing of any Marriage ia Fat. 


Sir 
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Sir Fletcher Norton, in Reply, ſaid that Confeſſion is better 
than Proof by WYitnyes It renders ſuch Proof unneceſſary. 
Confeſſion would be good Evidence on a Protecution for Bi- 
_ gamy. Therefore it is the belt Evidence in the Plaintiff”s 
Power. A Confeflion without Reſtriction or Limitation muſt 
be taken in the ſtrongeſt Light again the Party making it, 


Lord MansFitLÞ—l do not, at preſent, remember 
any Action for Criminal Converſation, where an a&tual Mar- 
riage was zof proved. Proof of aui Marriage is always uſed 
and underſtood in Oppoſition to Proof by Cohabitation, Re- 
putation, and other Circumſtances from which a Marriage 
may be inferred. 


We will tell you our Opinion To-Morrow. 
| | Cur” adti/are Dult. 
Lord MansFIELD now delivered the Opinion of the Court. 


We are Al clearly of Opinion that iu this Kind of 
Action, an Action for Criminal Converſation «1th the Plain- 
tiff's Wife, there muſt be Evidence of a Marriage zn Fade 
Acknowledgment, Cohabitation, and Reputation, are zor 
Sufficient to maintain this Action. 


But We do not at preſent define hat may or may not be 
Evidence of a Marriage in Fact. | 


This is a Sort of Criminal Action: There is no other Way 
of puniſhing this Crime, at Common Law. 


It ſhall not depend upon the mere Reputation of a Mar- 
riage, which ariſes from the Conduct, or Declarations, of 
the Plaintiff Himſelf. 


In Proſecutions for Bigamy, a Marriage in Fact mult be 
proved. 


No Inconvenience can happen by 7 Determination: But 
Inconvenience might ariſe from a contrary Determination ; 
which might render Perſons liable to Actions founded upon 
Evidence made by the Perſons Themſelves who ſhould bring 
the Action. 


Jupeuxxrof Noxsutr. 


K 2 Pitt 
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Pitt wver/us Yalden. 


Yeſterday, ©* why the Arrorney for the Plaintiff ſhould 

«© not pay the Debt and Ceſis; tor not having declared 

againſt th Defendant within two Terms; by the Omiſſion 

whereof the Defendant obtained hi» Diſcharge, They diſ- 

* This Rule puted the Meaning of the Rule * made in Zr. 2 G. 1. 1716; 
may be ſeen and alfo the Artorney's being charged with the Debt in this 


ante, p. ſummary Way: It ought, at leait, to be left to the Jury, to 


ey judge of the Quantum of the Damage the Plaintiff may have 
ſuſtained. | | 


Sir Fletcher Nerton and Mr. Selwin, contra, for the Plain- 
tiff, | 


The Point of Law, they ſaid, is fully ſettled, © That the 

« Term in which the Arreſt was made, is to be conſidered 
«© 2s One of the two Terms.” For which, they cited Pul- 
len verſus White, which Caſe is reported ante, Vol. 3. p. 
1443. They alſo cited a Caſe of Rufel verius Steavart, in 
C. B. lately; where, in an Action againſt Mr. Palmer, At- 
torney for the Plaintiff Rugel, a Verdict with goo/. Damages 
was given againſt Palmer, for his Ignorance of or miſtaking 

+ See this this very Rule. Therefore they argued, that no Attorney 

Caſereport- can now defend Himſelf under Ignorance of it, or miſtaking 

ed, ante, p. the Meaning of it: For All Practiſers are now bound to take 

1787, 1788. Notice of it; and muſt anſwer it to their Clients, if they 

5 neglect it. | 

have there 

re ported the 

Damages | 

given to have been teen hundred Pounds: But they were only Ave.] 


And the Remedy may be had by their Clients againſt them, 
either in a ſummary Way ; or by Way of Reference to the 
Maſter, ** to ſee what Damage the Plaintiff has ſuffered ;” 
or it may be ſought by an Action, if the Plaintiff chooſes 
that Method. 


Note, It was faid, that in /a/mer's Caſe, the Lord 
Chief Juſtice of the Common Pleas, on the firſt Trial, di- 
rected the Jury to find the M hel in Damages: But He was 
afterwards ſatisfied that He fouid have left the Duantum of 
the Damages to the Jury. Aud upon this Mts-diretion, a 
New Trial was granted: And vn the New Trial, the Jury 
gave goo!. Damages, only; and this, upon the Foot of a 
? See this crafia Negligentia]. 
cited Caſe 
more particularly ſeated, at the End of the preſent Cale, 


Lord 


R. Serjeant Nares and Mr, Dunning ſhewed Cauſe, 


aa ks 1 
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Lord MAN S FIELD That Part of the Profeſſion 
which is carried on by Attornies is liberal and reputable, as 
well as uſeful to the Public, when they conduct themſelves 
with Honour and ntegrity; And They ought to be protected, 
where They act to the beſt of their Skill and Knowledge. Bur 
every Man is liable to Error: And | ſhould be very ſorry that 
it ſhould be taken for granted, that an Attorney is auſwerable 


for every Error or Miſtake, and to be puniſhed for it by being 


charged with the Debt which he was employed to recover for 
| his Client from the Perſon who ſtands indebted to Lim. 


A Counſel may miſtake, as well as an Attorney, Yet no 
One will ſay that a Counſel who has been miſtaken ſhall be 
charged with the Debt. The Counſel indeed is honorary in 
his Advice, and does not demand a Fee; The Attorney may 
demand a Compenſation. But neither of them ought to be 
charged with the Debt for a Miſtake, : 


Not only Counſel, but Judges may differ, or doubt, or 
take Time to conſider. Therefore an Attorney ought not to 
be liable, in Cafes of reaſonable Doubt. | | 


Town, I was alarmed at the Verdict againſt Paluer. The 
Caſe was before Me at Chambers: where it was inſiſted that 
the Reaſon of not charging the Defendant in Execution, was 
upon Account of a Compromiſe depending. I referred them 
to the Court ; and the Court thought there was no Compro- 
miſe depending. They had no Doubt upon the Conſtruction 


of the Rule.. 


Lord Chief Juſtice Milmot told Me, after the ſecond Trial, 
(if I remember right,) that his Opinion was, at firſt, with 
the Defendant. But that it afterwards came out, upon the 
Defendant's own Evidence, (and the Verdict went upon that 
Foot, )** that it was lata Culpa, or craſſa Negligentia, in 
« Palmer the Attorney; and that there appeared to be in 
& Reality no Ground for the Pretence of a Compromiſe;“ 
(which had been made Part of Mr. Palmers Excuſe and De- 


fence) 


Here I think it is not a clear Caſe enough for the Court to 
proceed in a ſummary Way. In me Caſes, the Court may 
certainly do ſo: But in 7his Caſe the Plaintiff ought to be left 


to his Adtiox. 


The Attornies * are far from having been guilty of any, There 
roſs Miſbehaviour. It does not appear to Me, that They... 
were groſsly negligent, or groſsly ignorant, or intentionally Partners; 


blamable: They were Country-Attornies; and might not, (Mr, Wiglit. 
| and wick and 


Mr. Hud. 


ſon . 


——— 
— 
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and probabiy did not know, that this Point was ſettled here 
above. The Words of the Act“ are not ſo explicit as to di- 


rect them clearly: And they might act innocently. 


Therefore We ought not to proceed againſt them in a 
ſummary Way. 


Mr. Juftice Var ES -The Practice upon the Rule of 
Trin. 716, 2 G. 1. 1s ſettled, “ that the Term in which 
the Defendant is arreſted, is reckoned as One of the two 
Terms; and that if the Defendant be rot charged with a 
«© Declaration before the End of the ſecond Term, he ſhall 
«© be diſcharged out of Cuſtody on filing Common Bail, 
«© without giving Notice to the Plaintiff or his Attorney.” 


And though the Words of 4 & 5 V. & M. may favour 


the Plaintiſ'; yet that does not make the Rule inconſiſtent 


Every Court may modify its own Rules of Practice, if not 
inconſiſtent with the Law. And this Rule of Court is clear 
and plain, „ that the Defendant ſhall be diſcharged, unleſs 
he be charged with a Declaration within the two Terms.“ 


But We ought not, in that Caſe, to entertain an Applica- 


tion for a ſummary Proceeding : It ought to be left to a Jury, 


as to the Quantum of Damages. The Yhele of the Debt 
mizht not be recoverable : There may be favourable Circum- 


ſtances; and theſe are ſo, The Real Debt is not aſcertained, 
nor the Quantum of it. 


/ almer's Caſe was ſtronger than the preſent. There, the 
Defendant was in Execution. The whole Debt there was 
3000/. Palmer, the Maſter, was reminded by his Clerk,“ that 
He ſhould chaige the Defendant in Execution :” And there 
were other Circumſtances. 'The Expectation of a Compro- 
mile, which had been urged as an Excuſe. appeared to be 
only a Fretence, when it came to be examined into. 


Therefore I think this Rule ought to be diſcharged ; but 
not with Coſts. 


Mr. Juſtice AsTon and Mr. Juſtice HewiTT con- 
curred in the ſame Opinion. 


Per Cu x'. unanimouſly— 


RuLE DISCHARGED, but without Coſts. 


Lord 


re 
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| Lord MaxsFIEID now (on Tue/day the 19th) menti- 
oned, that He had ſeen Lord Chief Juſtice Vilmot fince Yeſ- 
terday ; and talked with Him about the Caſe of Kugel verſus 
Stexvart in C. B. (Palmer's Caſe:) And Lord Chief Juſtice 
Wilmot told Him, That at the ſetting out of the Caufe, He 
thought it very hard, and not at all reaſonable, that an Attor- 
ney ſhould be made anſwerable for Debt, upon Account 
of a mere involuntary undeſigned Miſtake in a nice Point of 
Practice; but afterwards, upon the Examination of Mr. 
Palmer's Clerk, it appeared that Mr. Palmer ſhewed Him a 
Memorandum relating to a Compromiſe beween the Parties: 
but the Clerk told Him“ that He my nevertheleſs charge 


„the Defendant within the Two Terms.” Mr. Palmer | 


however, did not charge Him within the two Terms: And 
the Hope or Apprehenſion of a Compromiſe was pretended 
to have been the Cauſe of not doing ſo. (And it appeared 
in is Court too, that Palmer urged the Apprehenſion of a 
Compromiſe as an Excuſe for his delay to charge the De- 
fendant in Execution.) But Lord Chief Juſtice Wilmer ſaid, 
It appeared upon the Evidence, in the latter Part of the Courſe 
of the Cauſe which was tried before Him that the Attorney 
of the Plaintiff had offered to Mr, Palmer, that if He would 
declare upon his Honour *©* that the Hope or Apprehenſion of 
a Compromiſe was really the true Cauſe of his neglecting 
to charge the Defendant within 'Time,” the Plaintiff would 
be /atisfied with ſuch Declaration upon his Word and Ho- 


nour. This Palmer declined. He could not, (as it mult be 


- ſuppoſed, from his rejecting ſo fair a Propoſal,) make ſuch a 
Declaration, conſiſtently with Truth and Honour. 


This Circumſtance changed the Opinion of Lord Chief 
uſtice Wilnot; which, before this Evidence was given, was 

1n Favour of Palmer, as not being liable. And thereupon, 
He charged the Jury upon the Foot of a culpable Negli- 
gence: What I called Yeſterday a lata Culpa, or craſſa 
Negligentia. The Jury gave a Verdict, for the Plaintiff, with 
_— Damages. And He was very well ſatisfied with the 


erdict. | 


Rex ver/us Killett, Clerk, 


Convi&ion of a Clergyman, before a Juſtice of the 
Peace, upon 19 Geo. 2. c. 21. $ 13. for neglecting to 
read the Act to prevent profane Curſing and Swearing, was 
quaſhed becauſe the Evidence was not ſtated and ſet out, ſo 


as that the Court could judge of its Sufficiency. 
It 


Wedneſday 
2cth May 


1767. 
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It ſet forth, that on ſuch a Day and at ſuch a Place, R. E. 
one of the Churchwardens of B. came before him, and gave 
Information c. The Information fully charged the Offence; 
ſpecifying that the Defendant was Parſon of the Pariſh, and 
that he officiated as Such, on one of the Days mentioned in 
the Act of Parliament and omitting and neglecting to read 
Tc ; and that the Defendant was duly ſummoned ; but ne- 
glected to appear, or make any Defence: Whereupon, the 
Juſtice proceeded to examine into the Truth of the ſaid Charge; 
gnd the ſame, AS SET FORTH, BEING DULY PROVED be- 


fore him, as well by the Oath of the ſaid R. E. as by the 


_ Oathof G. C. of B. aforeſaid Farmer, a credible Witneſs, He 


adjudged the Defendant guilty, and convicted him in 5 J. 


Tre Cover held, that the Evidence ought to be %. 
out. They ſaid, this was clearly ſo ſettled in Rex verſus 
Bifſex, Tiin. 1756, 29 C30 C. 2. in this Court. Whereas 
here it is only ſaid, ** the ſame, as ſet forth, being duly 
* proved.” V. oth Mod. (Lucas's Reports) 213. Queen and 


Green, B. R. Hil. 12 n. It ought to appear wo the 


Tburſd. 21 
May 1767, 


Court, from the Nature of the Evidence, /pecially /et 
« forth, that the Defendant was guilty.” See allo the Caſe 
of Rex verſus Fipont et al.” P. G. 3. (ante, Vol. 2. p. 


1165 ) So it was alſo ſettled in the Cafe of Rex verſus Lloyd, 


M 8 E. 2 B. R which is reported in 2 Stra. 999. and was 
cited and relied on by Mr. Juſtice Deniſon in delivering the 
Reſolution of the Court in the Caſe of The King and Piſſex; 
where he declared, that the Caſe of The King and Queen 
apainſt Pullen and Oihers (of Oath made de Veritate Pre- 
mifſorum generally, without ſetting it forth ſpecially, being 
ſufficient in Convictions)" is not Law new; it having been, 
fince that Caſe, quite ſettled “ that upon a Conviction it is 


«© neceſſary that the Evidence ſhould be ſer out, that the 


Court may judge whether the Juſtices have done right:“ 
But upon an Order, it is not neceſſary ; becauſe the Court 
will preſume that they Save done right. : 


ConvicTion QUASHED. 
Saunderſon ver/us Rowles. 


PON a Trial before Lord MaNSFIIILD at Guildhall, 
in an Action of Trover brought by a Creditor of a 
Victualler, claiming under a Bill of Sale made to Him by the 
Victualler, before the Victualler had committed any Act of 
Bankruptcy, againſt the Defendant who claimed the ſame 
Goods under the Aſiignment of the Commiſſioners, as Part 
pt the Bankropt's Eſtate and Effects; this Queſtion aroſe— 
| | «© Whether 
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„ Whether a ViCTUALLER who does not exceed the or- 

« dinary Courſe of that Occupation, but uſes it juſt in the ev. 13 Eliz. 

* ſame Manner as other Victuallers generally do, be a Trader e. 7.1 Jac. 1. 

«« within the Idea of the Bankrupt Laæus &, ſo as to be lia- c. 15.21 Jac, 

«© ble to a Commiſhon of Baniruptcy.” „ 1. c. 19. 13 
Re | : & 14 C. 2. 

A Verdict was found for the Plaintiff, and 31 /. Damages; 4 — es 

ſubject to the Opinion of this Court. | page rags 


On Saturday the gth of this Month, a Motion was made 
by Mr. Serjeant Davy, on Behalf of the Defendant, for a 
Rule to ſhew Cauſe why the Verdict ſhould not be ſet aſide, 
and Judgment entered for the Defendant. 


t LE to ſhew CAusE. 


Sir Fletcher Norton and Mr. Mangfield, Veſterday, ſhewed 
Cauſe againſt the Rule. 8 : 


The Uſage and Practice of late Years has extended Bank- 
ruptcies beyond the Intention of the Law. In the preſent 
Commiſſion, this Man was called Victualler, Dealer and 
Chapman. If He was a Dealer, there is indeed no Doubt 
in the Caſe : But there was 2 Evidence, at the Trial, of 
his being Dealer, or Chapman; oniy that He was a Vi&uller. 
And as /uch, he is not an Object of the Bankrupt Laws. 


A ViQualler only. exerciſes a Calling, (for it can not be 
called a Trade,) by Permiſſion; by a Licence And the Object 
of his Dealing is under a Reſraint; He is obliged to fell at 
the Price put upon his Goods by the Magiſtrates; He is 
obliged to receiye Soldiers, | | 


The Reaſons why an Inn-keeper can not be made a Bank- 
rupt, are laid down in the Caſe of Newton verſus Jrigg. 
3 Med. 329. He buys and ſells under Reſtraint and particu- 
lar Limitation. His Calling is of Neceſſity, and he is under 
the Inſpection of the Public and the Power of Juſtices. He 
does not deal upon Contracts, as other Traders do. What 
he buys is to a particular Intent: For, *tis to ſpend in his 
Houſe ; and though he gets his Living by it, yet he does 
not trade at large, ad plurimum. An lIan-keeper is bound 
to receive Gueſts; And ?tis chiefly upon this Account that he 
hath ſeveral Privileges which other Traders have not. And 
the Caſe of a Victualler is not diſtinguiſpable from an Inn- 
keeper, within the Meaning of the Acts relating to Bank- 
rupts. Where a Man buys and ſells under a Reſtraint and 

articular Limitation, though ?tis for his Livelihood, yet he 
is not within theſe Statutes, 


Inn- 


— — 
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Inn-keepers may indeed become Bankrupts, where it has 
been found they have had other Dealings; as a Vintner He: 
And ſo likewiſe a Farmer may, when He becomes a General 
Dealer. | 


But this Man was a mere Victualler: His whole Effects 
amounted only to 1o00/. And he owed his Brewer 8o/. He 
was no general Dealer, nor went beyond the Line of his 
Dealing as an Alehouſe-keeper. TP | 


In the Caſe of Meggot, Afignee of Wilſon, (or Watſon) 
verſus Mille aud Maine, reported in 1 Lord Raym. 286, and 
in 12 Mod. 159—there was no expreſs Deciſion, as appears 
by the laſt mentioned Report: becauſe there was a Diſagree- 
ment about the Facts, and therefore it was ordered to be 


tried again, 


Mr. Serjeant Davy and Mr. Dunning, contra, argued in 
Support of the Rule; and ſaid that Nothing was more fre- 
quent, than Commiſſions of Bankruptcy againſt Victuallers. 


It has been determined that a Farmer who plants annually 
divers Acres of Potatoes, and buys and ſells Potatoes for 
Gain, may be a Bankrupt. Mayo verſus Archer, 1 Str, 513, 
514. One that buys and ſells Apples, Cyder, Wood or 
Hops, may be a Bankrupt. So may a Shoemaker; or a 
Taylor, who ſells the Cloth as well as makes it up. So may 
a Tanner. So alſo may a Vintner, who buys and ſells Wine, 
by Retail : Yet he deals by Licence. | 


Lord MARNSPIELD That has not been determined. 
It has been much agitated, and was ſolemnly argued before 
the Lords, who ordered a Venire de novo, in the Caſe of 
Hazlewood verſus Chandler. | 


The Counſel for the Defendant proceeded— 


The Quantity of the Effects, or the Value of the Thing 
bought and ſold is immaterial, 


An Inn-keeper, ſelling Corn out of Doors, may be a 
Bankrupt. 


In the Caſe of Meggot, Aſſignee of Wilſon, verſus Mills et 
al. Lord Chief Juſtice Helt, (who was not contradicted by 
the other three Judges) ſaid, expreſsly, That a YViaualler 
« may be a Bankrupt.” And this Opinion has been followed 


A Baker, 


ever lince, This is deciſive. 
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A Baker, who is under the ſame Reſtraint as a Victualle r, 
by. Aſſize, may be a ßankrupt. And a Victualler, who tells 


Brandy, Wine, Cc, by Retail, out of Doors, may therefore 
be ſo too. | 


Lord MansFietLD ſaid, there could be no Doubt but 
that if a Victualler deals as 4 erchant, and ſells large 
Quantities of Liquor out of Doors, he may be within the 
Bankrupt Laws: But this Man fold only /mall Quantities out 
of Doors, as other Victuallers ao, Fhe Difficulty ariſes up- 


on his Selling out of Doors. We will conſider what Altera- 
tion /h makes. 


don't lay any Streſs upon the Frequency of theſe Com- 
miſſions, where no Objections have been made to them. 


Cux.“ adviſare vult. | 


Lord MansFIELD now delivered the Reſolution of 
the Court, | LB 


He flated very particularly and minutely, from his own 
Notes taken down at the 7 rial, (which He read to the Audi- 
ence verbatim), the exact State of the Facts as they came 
out upon the Evidence : Which He choſe to do, that the Bar 
and the Students might be fully and exactly apprized of the 
true Circumitances whereupon the Court grounded their Opi— 
nion; and might not miſapprehend Them to have determined 
generally. That Victuallers could not in azy Cafe be conſi- 
«6 dered as Traders within the Acts relating to Bankrupts.“ 


The Facts, according to his Notes, He ſaid, were the/e— 
Shrowder was a Publican, that is, an Alehouſe-keeper or 
Victualler. He bought Wine, Brandy, Beer; and fold it zz 
his Houſe; and might occaſionally ſell them, out of the 
Houle, i» /mall Retail Quantities by the Pot or Mug, as 
all Fublicans do: And He kept an Ordinary. He had a 
Licence to fell Wine, and alſo to ſell Brandy and other Spiri- 
tuous Liquors, His Lordſhip ſaid, He found (upon looking 
over his Notes,) that He had not added the Words and 
not otheraviſe'—as He thought he had: But He looked 
upon what He had taken down to be tantamount, and the 
ſame in Effect. He had taken down the Queſtion thus— 
Whether He is a Trader within the Statutes relating to 

© Bankrupts.”” If He is, the Verdict is to be for the De- 
fendant ; If he is not, the Verdict is to be for the Plaintiff, 

with 31/. Damages. The Queſtion therefore referred to the 
Conſideratioa of the Court is, “ Whether a Victualler who 
« ſells Liquor i his Houſe, and only ſells them our of the 
| | 6 Houſe 
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„ Houſe in n ſmall Retail Quanti ties as every PWBLICaR does, 1 
«© an Qbject of the Bankrupt Laws.“ 


N — 


So that it is here reduced to the very ſame Caſe as that of 
an Inn-keeper. 


2 Cri . | 

MEET” And it has been folemnly dete:mined, more than onces, 
Car. gag. That an Innrheeper | is not, as Such, ee Inn-keeper, ) 
Sir William * 


Tones, 437, 
S. C. March 34. S. C. Newton v., Tiigg, 3 Mod. 329. and 1 Salk, 109. S. C. 3 Lev. 


309. S. C. 


«© within thoſe Labs. 


The Analogy between the two Caſes of an Inn-teeper and a 
Victualler is io ſtrong that it can not be got over. 


And We are All clear, that this Man is zot within theſe 
Laws: upon the Authority of the determined Caſe of an Inn- 
keeper, and alſo upon the Reaſon of the Thing. He makes 
no particular Contract, like a Trader. He can not be ſaid 
to get his Living by buying and ſelling, as a Trader does. 
He buys, only to ſpend in his Houſe: And when He utters 
it again, it is attended with many Circumitances additional to 
the mere ſelling Price. He can not be conſidered as a Tra- 


der at large, 


The only amn againſt . is the Didum of Lord 


Chief Juſtice Holt, That though an Inn-keeper cannot be 


* a Bankrupt, yet a YVifualler may ;” reported in 1 Ld. 
Raym. 287 and 12 Mod. 159 in the Caſe of Meggotr, Aſſignee 


of Wilſon verſus Mills and Another. But that is an obiter day- 
ing only; and not a Reſolution or Determination of the 


Court, er a direct ſolemn Opinion of the great Judge from 
whom it dropped. 


This Di&um of Lord Chief Juſtice Holi's is no formed __ 


ciſive Reſolution ; no Adjudication; no profeſſed or delibe- 
rate Determination. That Caſe was in the Year 1697: And 


Lord Raymond was then a young Man. But it is impoſſible for 
any Man to take down in a perfect and correct Manner, every 


otiter Saying that may happen to fall from a Judge, in a 
TE * or complicated Delivery of his Opinion and the Reaſons 


of it. 


However, even this Authority is croſſed by the Caſe of 
Newton verſus Trigg ; reported in 3 Mod 327. 1 Show. 96. 
268. 3 Lev. zog. Carth. 149. Comb 181. and 1 Salk. og. 


Therefore this mere cbitèr Opinion ought not to weigh 
againſt the /ertled direct Authority of the Caſes which have 
been deliberately and a Argument determined the other 


Wa 
as | | As 


G das. — „ 
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As to a Licence—There is no Streſs to be laid on that : It 
is only a Mode of laying on a Duty. 


This Dealing of a ViQualler, in the ordinary Courſe of 
his Buſineſs, is not ſuch a Contract as is made amongſt Mer- 
chants and Shop-keepers or other Dealers, in the ordinary 
Courle of Trade and Commerce. 


The inconvenience would be very great, if theſe Perſons 
were liable to Commiſſions of Bankruptcy. It would be 
very miſchievous that Commiſſions ſhould be taken out, at 

ol. or 8ol. Expence, in every aſe where a Victualler ſhould 
8 unable to pay his Debts. His whole Effects might ſcarce 
ſuffice to anſwer the Expence of the Commiſſion. 


Wr are ALL clear, that this Man, upon the Facts which 
I have particularly ftated, is at an Object of the Bankrupt- 
Laws. And in Conſequence of this Opinion of the Court, 
the Verdict 1s to ſtand : Which was a 


VzRpicrT for the PLainTIFF, with 317. Damages: 


Faikney verſus Reynous and Another. 


HIS was an Action of Debt upon a Bond. The De— 

fendants prayed Oyer of the Condition ; and then 
pleaded the Act of Parliament of 7 G. 2. c. 8. ( An Act 
* to prevent the infamous Practice of Stock-Jobbing ;”) and 
that the Plaintiff and Richard/on were jointly concerned in 
certain Contracts c. That the Plaintiff, contrary to the 
Statute, voluntarily gave to divers Perſons large Sums of Mo- 
ney Sc amounting to the Sum of 3oool. for compounding 
and making up Differences for the not delivering Stock &c, 
and for not performing Contracts Oc. (following the Words 
of the Act of Parliament:) And that this Bond was given 
by the Defendants to the Plaintiff for ſecuring the Repayment 


of 150 J. (being the Moiety of the ſaid Sum of 3ooo!.) to, 


the Plaintiff, by the ſaid Richard/on*. 


Friday £24 
May 1767. 


Qa. Whe. 


ther Richard- 
fon was not 


a Co. Obligee with Reynous, and alſo a Co- Defendant in this Cauſe, [I never faw 


the Pleadings.] 


To this Plea the Plaintiff demurred: And the Defendant 
joined in the Demurrer. 


Mr. Wallace, for the Plaintiff, argued that this Plea was a 
The 


bad One, and no Defence againſt this Bond. 


| 
| 
| 
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and contrary to this Af of Parliament. 


The Defendant inſiſts, that the Bond is void, as being en- 
tered into for ſecuring the Repayment of Money paid zlegally 


The Queſtion ariſes uponq 5. of that Act, which is cal- 
culated for preventing the Compounding or making up Di 
ferences for Stocks or other public Securities ; without ſpeci- 
fically executing the Contract, and actually delivering the 
Stock Sc. The Offence conſtituted by this Act, is the Com- 
pounding Differences, inſtead of actual Performance of the 
Contract: And a Penalty or Forfeiture of 1001. is inflicted 
upon the Offender. | 


But this Bond is not within the Clauſe. It is, at moſt, a 
voluntary Bond, given for Reimburſing the Plaintiff the Mo1- 
ety of a Sum of Money which the Plaintiff had paid on Ac- 
count of Rzichard/on and Himſelf It is for the Payment of 
Money only. No illegal Conſideration appears upon the Face 
of it: And Nothing dehors can be received. The Matter ob- 
jected by the Defendant can not be received by the Court, as 
invalidating the Bond; becauſe it neither appears upon the 
Record, nor is in itſelf criminal at Common Law: And the 
Statute not having declared ſuch a Bond void, the Court 
will not attend to this Averment, becauſe this was not any 
Offence till the Act of Parliament made it One. Mey. 72. 
Gregory verſus Olen. In Debt upon an Obligation, It was 
ſaid that it was made upon a Simoniacal Contract: and fo 


it was for Simony.” All that was averred to be Matter 
dehors, and not appeared within the Deed. - And for that, 


the Plaintiff had Judgment: For, no ſuch Averment is given 
by the Statute. 


Mr. Cox, contra, on Behalf of the Defendant, argued, that 
the Money was paid by Faikrey the Plaintiff, contrary to Law: 
And this Bond given to ſecure the Repayment of it to 


Him, was in its Nature void. | 


If Faikney, inflead of paying the 30oo!. had only given 
a Bond for that Sum to thoſe he had contracted with; ſuch 
Bond would have been void. And this Bond for ſecuring to 
Faikney the Repayment of Richard/in's Half of that Sum, 
was (as Mr. Cox argued) tantamount to it, and equally void. 
And he compared this Bond given to PFaikney, for Repayment 
of Money illegally paid by him, to the Caſe of a Bond given 
by a third Perſon for Repayment of Money given to com- 
pound a Felony. | 


He obſerved, that by the firſt Section of this Act, Faikney 
might recover back the whole 3000/. fro; the Perſons to 
whom 
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Whom he had paid it: In which Event, he would even be a 
ainer of 1500). if he could alſo recover ſo much upon the 
Preſent Bond, and thereby be ice paid. - 


If two Partners in Smuggling ſhould be to pay Maney upon 
an illegal Conſideration ; and One of them ſhould pay the 
Whole, and take a Bond from the Other for Half; ſuch 
Bond, he ſaid, would be void. 


So, if the Money ſecured by the Bond was advanced and 
paid in any criminal Tranſaction. I 


And He mentioned a Caſe in the Exchequer, a few Years 
ago: where the Court would not relieve, in a Contract be- 
tween two Highway-Men : For, the whole TranſaQtion was 
founded on a criminal Offence. 


So here, Faikney and Richard/on were Partners in all theſe 


Contracts: And both Partners were culpable. Faikney was 
the Principal: Richard/on, only a Partner. The Plaintiff 
(Faikney) was not an innocent Perſon ; but principally cri- 
minal, and the actual Offender. 


This is a mere Evaſion of the Act; and would render it 
Quite nugatory. It is totally at an End, if this Bond is not 
void: For, the Money would, or at leaſt might, always be 
paid in this Method, if this Method ſhould now be allowed. 


As it was a Matter of great Conſequence, He therefore 
| hoped for another Argument; and ſaid He had not had ſuffi- 
_ cient Time to prepare an Argument in Support of the De- 
murrer. | | 


Mr. Wallace, in Reply The imaginary Bonds which Mr. 
Cox has ſuppoſed, would ot be void. However, this Bond 
can, at the utmoſt, be no more than a Bond without a legal 
- Conſideration to ſupport it. But if it were fo, it would be 
no more than a voluntary Bond; and would be good between 
the Parties. | 


This Money can never be recovered twice. For, the firſt 
Section of this Act gives no ſuch Recovery to the Plaintiff, 
as Mr. Cox has ſurmiſed : It is confined to the particular Ca- 
ſes therein ſpecified ; vi. Putts, Refuſals, and Wagers. 


Lord MansF1z1.D was clear that the Matter contain- 
ed in this Plea is no Defence againſt the Action brought upon 
this Bond. 1 | 


The 


1 8s 


= 


* 


— — n 
a — — * 
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. 


2072 


Eaſter Term 7 Geo. 3. B. R. 


* 


The Offence relied upon as furniſhing a Ground of De- 
fence againſt being liable to pay it, is nat malum in /e : Tis 
only prohibited by this A of Parliament. | 


_ He mentioned a Caſe of One Hales, a Broker, (before 
Himſelf at Ni prius at Guildhall, ) where a Riſcounter Con- 
tract, prohibited under a Penalty by the Stock- Jobbing At 
7 E. 2.c. 8. was held to be void; and that the Plaintiff could 


not recover thereupon, 


But here, Ore of theſe two Perſons had paid Money for 
the Other, and upon his Account. And He gives Him his 
Bond to ſecure the Repayment of it, This is not prohibited. 
He is not concerned in the Uſe which the Other makes of 
the Money : He may apply it as He thinks proper. Burt, 
certainly, this is a fair, honeſt Tranſaction berween theſe 


Tavo. 


Tf Money be lent in Order to pay a Play- Debt, (ſuppoſing 
the Lender not to Have been preſent at the Time and Place 
of the Play;) or in Order to pay off an zſurious Contract, or 
even to lend out upon Uſury; and a Bond be given for fe- 
curing the Repayment of the Money ſo lent; ſuch a Bond 
will not be void: The Obligor will be bound to pay it. Its 
being voluntary is not, of itſelf, an Objection to his being 
liable to the Payment of it: It is a good Bond, unleſs ſome- 


thing appears to render it otherwiſe, 


The Takes Orher jſupeks concufred, that this Bond 
was rot within the Act of Parliament, nor did it appear to 
have been given upon any illegal Conſideration; and that the 
Plea was no Defence againſt the Payment of it: And the re- 
fore that it remains a good Bond upon the Face of it, till the 


Obligor can e that it is bad. 


They obſerved, that paying Money to compound theſe 
Differences was not a Malum in ſe; but only ftood prohi- 
bited by this Act; which neither ſays nor means to invalidate 
All Securities relating to it, (as the Act againſt exceſſive 
Gaming does ;) It only prohibits paying or receiving Money 
for compounding Differences. | 


This is not a Bond for Payment of the Compo/ition- Money 
to the Perſons Faikney and Richard/on had contracted with; 
but a Bond for Richard/or's paying to Faikney a Debt of Ho- 
nour, and reimburfing to Faikney the Money that Fuikney had 
paid upon Richarſon's Account, to compound the Differences 


of Contracts wherein they had been jointly concerned: And 
| therefore 


R 
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| T Defendant had been indicted for a Capital Felony 


as a Principal in the ſecond Degree, at a Seſſion of 
Oyer and Terminer holden before the Commiſſioners under a 
Special Commiſſion of Oyer and Terminer and Gaol-Delivery 
for the City and County of the City of Norwich, in Decem- 
ber laſt > for that He and divers other Perſons to the Num- 
ber of One Hundred Perſons and more, whoſe Names are 
unknown to the Jurors, after the laſt Day of Faly 1715, to 
wit, on the 27th of September 6 G. 3. with Force and Arms, 
unlawfully riotouſly and tumultuouily did aſſemble together, 
to the Diſturbance of the Public Peace: and being fo aſſem- 
bled together, then and there unlawfully and with Force, 
feloniouſly did begin to demoliſh and pull down a Dwelling- 
Houſe of Nobert Marſh, Robert Harvey, TFeremiah Toes, 
Robert Rogers, William Off:ty, Samuel Wigget, Richard 
Wright, Henry Kitt, Charles Viarſh, Nathaniel Roe, Jſaac 
Lillington, and John Wooarow, ſituate, Tc, againſt the Peace 


Sc, and againſt the Form of the“ Statute in ſuch Caſe +v, 16.1. 
2 Stat. z. c. 5. 


made and provided. 


TE Jury find Him not guilty, as to all the Courts but 
the ſecond: And as to the ſecond Count, (which is the 
One above mentioned, ) They find that the ſaid John Royce 
and divers other Perſons unknown, to the Number of One 
Hundred Perſons and more, did at the Time and Place 1n 
the ſaid fecond Count charged, with Force and Arms, un- 
lawfully riotouſly and tumultuouſly aſſemble together, to the 
Diſturbance of the Public Peace; and being fo aſſembled, 
that divers of the ſaid Perſons unknown did then and there, 
with Force and Arms, unlawfully and with Force feloniouſly 
begin to demoliſh and pull down the Dwelling-Houfe in the 
ſaid ſecond Court mentioned, in manner and form as in the 
ſaid ſecond Court is ſpecified : And that at the Time the 
iaid Perſons unknown ſo began to demoliſh the ſaid Dwel- 
ling-Houſe, the ſaid John Royce was then and there pre/ext, 
and did then and there encourage and abet the faid Perſons 
unknown in beginning to demoliſh and pull down the ſaid 
Dwelling- Houſe, by then and there outing and uling Ex- 
PRESSIONS fo INCITE the ſaid Perſons unknown ſo to do. 

Pare IV. Vor. IV. L But 
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therefore it is a good Bond; and the Plaintiff ought to re- 
cover upon it. | 
Per Cur.” unanimouſly— 
JupcmenT for the PLainTIFe. 
Mond 
Rex ver/us John Royce. 2 does 

1767. 
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Bat the jury further find, that the ſaid John Royce did not 
with Force begin to demoliſh or pull down, or Do ary AcT 
with his own HanDs or PERSON ſor that Purpoſe, or HER“ 
WISE than as aforeſaid. 55 


N. B. The Word“ ATrDI NS“ was originally znſerted in 
this Special Verdict, but sTRUCK our by the Judge 
(Mr. Juſtice Gould,) who tried the Cauſe. 


On Tue/day the zd of February laſt, the Defendant was 
brought up by Habcas Corpus, upon this Special Verdict; 
when Counſel were aſſigned to Him, viz, Mr. Co: and Mr. 
Wallace ; and the Monday following (gth February) was ap- 
Pointed for arguing it. In the laterim, He was committed 
to the Marſhal. 8 


The Indictment was founded on the Act of 1 G. 1. Sr. 2. 
c. 5. and the Queſtion was, Whether He was a Principal 
% in the /econd Degree; and as ſuch, ouſted of Clergy by 
6c. this Stature.?”  - | | | 


According to Appointment, it came on to be argued upon 
Monday the gth of February, by Mr. Solicitor General (Willzs,} 
pro Rege; and Mr. Wallace, for the Defendant: And many 
Cafes were cited, (particularly the third Point of the Caſe of 
the Si//ing burſt Riot, in Hale's Hiſt. F. C. Vol. 1. p. 463.) and 
many Statutes mentioned and argued from, which it would 
lengthen this Report too much, to ſpecify particularly. 


The very ſhort Scope of the Argument had the following 
Tendency, | = | | 


For the Proſecutor, it was argued that upon the preſent 
Finding, this Man 1s a Principal in the ſecond Degree. Ac- 
ceſſaries at the Fad, as They were anciently called, are now 


conſidered as Principals in the ſecond Degree. Principals in 


the ſecond Degree are defined in Hale's Hifi. P. C. Pol. 1. 


P. 437 and 615. 


But Mr. Juſtice Fefer adds to this Definition, . that in 
«© Order to render a Perſon an Accomplice and a Principal 


<< in Felony, He muſt be aiding and abetting at the Fact, 


*© OR ready to afford Affi/tance, if neceſſary.” And this 
Man was abetting, and ready to afford Aſſiſtance, if neceſ- 
ſary. The negative Part of the Finding only ſhews that he 
was not ja Principal in the 5% Degree. Enough is found, 
to ſhew that he was ſo in the ſecond: For although Aiders 
and Avetters are not particularly named in this Act of Par- 
liament; yet there is enough in it, to ſhew that They were 
meant to be included in it; and the Benefit of Clergy is 
taken from them by it, the Offenders therein ſhall be ad- 
e operands. Oe. es | ie judged 
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«+ judged Felons, and ſhall ſuffer Death as in Caſe of Felony, 
without Benefit of Clergy,” 


For the Priſoner, it was urged— iſt. That this Statute is 
reſtrained to thoſe who actually commit the Felony, a2dly. 
That this Finding does not draw the Defendant within the 
Deſcription of a principal Offender in the ſecond Degree: 
For, that All Statutes which take away Clergy ought, 12 
Favorem Vite et Frivilegii Clericalis, to be conſtrued lite- 
rally and ſtrictly. 2 Halé's Hiſt. P. C. 335 · 


Now this Man did not aually ali: He only encouraged 
by Expreſſions to incite them. It does not appear, even that 
He was ready to aſſiit them in Ad And it is found nega- 
tively, That He did zot do any Act Cc, with his owr 
Hands or Perſon.“ | 


In the Courſe of the Argument, a Caſe of one Simms, at 


_ Glouceſter Aſſizes in 1749, upon the Blank AR, for Stabbing 
a Mare, was mentioned by Lord Mansfield, and rememver- 


ed by Mr. Juftice 4/on; where Simms held the Mare by a 
Handkerchief round her Neck whilſt the Other CMerry- 
weather) ripped up the Belly. Both were indicted as Prin- 
cipals. The Caſe was very deliberately conſidered by the 
Twelve Judges, (though it was never argued before Ihem 
by Counſel ;) and Eleven judges thought the Man that held 
the Mare to be a Felon, and that Clergy was taken away 
from Him: Mr. Juſtice Fo/ffer was of a different Opinion, 
and continued to be ſo. 


Lord MansFlELD recommended to the Counſel to 
inquire Whether 'They could find any Authorities or Prece- 
dents of Caſes where the Word“ AipinG” was omitted in a 
Special Verdict. He obſerved that AipinG”? does not 
neceſſarily imply that the Perſon ay did any Thing: The 
mere Preſence may be an aiding ; (as in taking a Prize at Sea) 


The Number of Perſons preſent and inciting deters Others from 


oppoling ; though the Perſons preſent and inciting may not do 
any particular and perional Act themſelves. 


Rutt—To bring him up on the laſt Day of the Term, 


On that Day, (12th February 1767,) being brought up ac- 
cordingly—Lord MansF1zD ſaid, There was no Doubr, 
but that Principals in the firſt and Principals in the ſecond 


Degree were All equally Felons without Benefit of Clergy. 
Before this Statute, they were (for this Offence) All guilty 


of Miſdemeanours only; and All equally guilty. 
L 2 The 
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I v. Sect. 4. The Act ſays, 7 Every ſuch Demoliſhing, or Pulling 


e down, or beginning to demoliſh, or pull down, ſpall be 
«© adjudged Felony without Benefit of Clergy : and the Offen- 
«© ders therein ſhall be adjudged Felons, and ſhall ſuffer Death 
*« as in Caſe of Felony, without Benefit of Clergy,” | 


But it leaves the Evidence to the Law : And by Law, they 
are all equally Actors. 


The being Principal in the fr, or Principal in the /- 


cond, Degree, relates to the Priority of Trial. 


So there is no Doubt on the Act, but that All are guilty, 
the Aiders as well as thoſe who perpetrate the AQ. 


The Acts that take away Clergv turn upon another Point; 
viz. Whether they meant to diſtinguiſh the Offenders, and 
ſingle out ſome as being under more aggravating Circum- 
ſtances than Others, and deſerving more Puniſhment than 
the Reſt: As in Caſes of Rape, Buggery, and other Commo 
Law Offences. | 


So, on the Statute of Stabbing *, (upon which the Caſe of 
The King verſus Page and Harwood was determined, in Scyle 
86.) TI have no Doubt but that the Intention of that Statute 
was to diſtinguiſh the Perſon who actually gave the Stab, 
His Cafe differs from the Reft, in Point of Aggravation. 
Therefore J am clear that the Statute ſo meant. 


The Pickpocket Act + is colourable; not fo ſtrong, nor fo 
clear as that of Stabbing : That may be liable to Doubt. 
* Clam et ſecret?” ſuppoſe that the Perſon might not be privy 
to the private Manner of doing it. . | 


4 ib . e In the Caſe of Robbery in a Houſe | — Therd, was great 
ess Reaſon for | Powe!l/'s and g Hawkinss Doubt: And the Le- 


giſlature thought it neceſſary to make a new Act. 


[| 2. What Caſe or Book is here referred to. & V. Hawkins's P. C. 
355- to 357. | 

But in the Black- A& — The Words are, << If any Per- 
„ ſon Sc. ſhall unjawfully and maliciouſly kill maim or 
** wound any Cattle &c ; every Perſon ſo offending, being 
*© thereof lawfully convicted, thall be adjudged guilty of 
% Pelony, and ſhall ſuffer Death as in Caſes of Felony, 


% without Beneft of Clergy.” And yet in the before-men- 
tioned Caſe of Simms, Mr. Jufiice Feſter had a Doubt whe- 
ther the Statute did not confine the Offence to the Ferſon 

killing © 
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killing : but the other Eleven Judges held the other to be as 
criminal. And that Determination was right. 


Therefore there is no Donbt, if it ſtood upon general 
Reaſoning. | 

But though We are All clear“ that Principals in the ſe- 
«© cond Degree are indictable as Principals;” yet We have 
great Doubt on this Special Verdict, as to the particular 
Finding ; or, indeed, Whether it finds any Thing materia}, 
«cat a | 


Therefore this Point ſhall be ſpoken to on the firſt Day of 
next Term. 


The Jury can not find Evidence: They muſt find Facts. 
In the Caſe of Meſenger, Green, Bedell, and Others, in 


Kelyng *, it was agreed that a Finding of All Evidence, and v. Kelyng. 
No Fac, was not ſufficient; that being aiding and aſſiſting is 78. 79. 


a Matter of Fact, and ought to be expreſsly found by the Ju- 


ry; and that a Verdict which only finds that the Defend- 


« ants were preſent,” but finds no particular Act of Force 
committed by them, 1s not full enough for the Court to 


judge upon. | 


Now I doubt whether 2% Special Verdict has found any 
Thing more than being aiding and affilting. What the Jury 


ſpecially finds is, that he did then and there encourage and 
abet by Honting and uſing Expreſſions to incite ; and not 


© otherwiſe; not with Force, or by any perſonal Aa. They 
do not find him ready to afjift e Nor do they uſe any Words 
to find him aiding and aſſiſting; which are the neceſſary Words 
to be inſerted in a Verdict, to charge Offenders as Principals 
in the ſecond Degree. Therefore let it be ſpoken to, on the 
firſt Day of next Term, upon the Queſtion— WIAT 25 
% found by this Special Verdict.“ 


Mr. Juſtice AsTon concurred. 


They ought to have found him to have been aiding and 


aſſiſting or, at leaſt, ready to aſſiſt. 


Hale and Haaulins, and all the Writers upon the Sub- 
jet, and Lord Coke in particular, ſpeak of being preſent, 
aiding and aſſiſting | 


Therefore aiding and aſſiſting ought to be expreſsly 
found. We ought not to depart from that Preciſion, which 


has been required. 
| | Mr 
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Mr. Juſtice HEewiTT—Upon Conſideration, I do not 
ind any Reaſon for Mr. Juſtice Fofter's Diſtinction in the 


Caſe of Simms. | 


Thoſe that are aiding abetting and aſſiſting are, at Common 
Law, as much Principals as the Actors. | | 


But where a Statute makes a Felony ; if the Perſon is not 
guilty of Felony ſo made, He is guilty of Nothing. 


Stabbing is a perſonal A& : So is picking a Pocket. But 


T have Doubt about the Caſe of robbing in the Houſe. 


Perhaps the Term“ Abetting' may not be ſufficient, with- 
out adding ©* Aiding and Afjifting.” 


ADJjournED to the firſt Day of Faſter Term. 


Accordingly, on 6th May 1767, being the firſt Day of this 
preſent Fafter Term, this Special Verdict was argued a ſe- 
cond Time, by Mr. Attorney General (De Grey) pro Rege. 
and Mr Cex, pro Def. upon the Point reſerved on the laſt 
Day of laſt Term. | 


Mr. Attorney General argued that the Special Verdict was 
ſufficiently expreſſed, to affect the Priſoner with the Crime 
charged upon him. 5 


He is expreſsly found to have been preſent ; and to have 
encouraged and abetted. 


In 2 Inf. 182. Lord Coke, in his Comment on Weſtm. 
I. c. 14. explains the Words Command, Force, Aide, and 
* Reſceitment : And in ſpeaking of the Word AIR,“ 
He ſays * It comprehends all Perſons counſelling, abetting, 
«c plotting, aſſenting, conſenting and encouraging to do the 
«© Aft, and who are not preſent when the Af is done; (for, 
if the Party commanding, furniſhing with Weapon, or 
* aiding, be preſent when the Fact is done, then is He Prin- 
4 cipal.”) | | 


In the Caſe of Murder—If 4 commands B to beat C, and 


He beats him ſo that He dies thereof, it is Murder in B. 


and A, i preſent, is alſo guilty of the Offence, Hale H. 
P. C. Vol. 1. p. 435, 440. Pulton 137. as 


If 


107 


Ot 


ut 
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If any One comes for an unlawful Purpoſe Fc; though 


He do not act, He is yet a Principal. 1 H. H. P. C. p. 374. 


443. and 2 Hawk. 311. 


Lord MAN FPIELD - Vour Principles are admitted. But 
the Queſtion here is“ Whether he did more than 
« uſe Expreffions to incite.” We are quite clear, 
with You, that what you mention is EVIDENCE from 


whence the Jury might have drawa Concluſions. But 


here, the Word © Aiding” is left out: Which ſeems 
to be the technical Term. And the Finding of the 
Abetting is gua/ified : For, it is found, negatively, 
That he did it “ no otherwiſe than by ſhouting and 
„ uſing Expreſſions to incite.” 


Mr. Juſtice HewiTT—The Objection is, That it is 
not expreſsly found “ that he did aid or aſſiſt:“ Nor 
is any Sort of Force ſhewn to have been uſed by Him; 
but the Contrary, ** that he did not uſe Force, or do 
any Act with his own Hands, Tc.” 


Mr. ATToRntY—4Aiding is not neceſſary, nor affifing. 


 Abetting indeed is neceſſary : But Cor/Jert alone is ſufficient 


in the preſent Caſe. 


Here was ſtrong Inſtigation, by actual Shouting and uſing 
Expreſſions to incite : And it is expreſsly found“ that he did 
« encourage and abet. | : | 


Minſhieu, NE Covell, and Skinner, werbo abet; —and 


Spelman, and Du Freſne, All ſhew, that [n/figation alone, 


ewithout Force, is the Senſe of the Word „ aber; and that 
it is always taken in the awor/? Senſe. 


Seconds to Duelliſts are Principals in the ſecond Degree 
or not, according to the different Defigns they come upon. 
1 Hale H. P. C. 443, 444. 


& Nullus dicitur Fely principalis, niſi Actor, aut qui præ- 
«« ſens eft abettans, aut auxilians aftorem ad Feloatam fFaci- 
« endam. 3 Int. 138. And Foſter 354. lays, ©* Perſons en- 
«© gaged c. will not be involved, uniels they actually 
„ aided or abetted. It is the Mind, not the Act, that 
conſtitutes the Offence. 


| A Servant aſſiſting his Maſter, but not privy to the Maſ- 


ter's Intention, if the Perſon, a-ainſt whom He aſſiſts Him, 
is killed; it is Murder in the Maſter, becauſe He had Malice 
forethought; but only Homicide in the Servant, 1 H. H. 


P. C. 437, 438. 
| | In 
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In Meſenger's Caſe, 2 St. Tr. 591 Green was holden 
not guilty ; becauſe no particular A& of Force was found 
againſt Him; nor that he was aiding or aſſiſting the Reſt, 
So, /Ippletree's Caſe ; and Bedell's Caſe. Ibid, Nothing was 


found that ſufficiently charged them. 


Indeed it is neceſſary to find either Force, or ſomething 
contributing to the Guilt. But here is the latter. This was 
an illegal aſſembly: The Defendant abetted and encouraged by 
Shouts and Expreſſions. The Mode of his Abetting is found: 
And Contributing to the Guilt is implied in the very Idea of 
abetting. The Reſult is of Courſe. The uſing Expreyrons 
to incite comes up to Lord Hale's Notion of abetting. 


- Special Verdicts need not be ſo nice and rift, as either 
Indictments or Appeals. | 27 | 


Mr. Cox, contra, for the Defendant. "The preſent Caſe 
depends upon the Diſtinction between Arders, and mere Aber- 
tors. In the Caſes that have been cited, where the Defend- 
ants both aided and abetted, the Diſtinction was not neceſ- 


fary to be attended to. 


This Man can not be conſidered as a Principal in the ſecond 
Degree. This Felony is not a Malum in /e : It was originally 
a Treſpaſs; and only made Felony, by Act of Parliament. 


In much higher Offences, (ſuch as Stabbing,) a Perſon not 
guilty of a ſufficient Proportion of Guilt ſhall not be a Prin- 


cCipal in the ſecond Degree. So, in privately ſtealing from 


the Perſon. + 


In zhis Offence, Nothing leſs than direct Aiding and Aſſiſt- 
ing (expreisiy found) can make a Man a Principal in the ſe- 
cond Degree. | 


Every Thing ſhall be taken moſt favourably for the Priſoner. 
This 1s always laid down: And it is particularly ſo, in the 
Caſe of Regina verſus Whiſtler et a, 2 Ld. Raym. 842. 


This Offence is little more than a Treſpaſs. The Man 
did Nothing: It does not even appear that the Expreſſions 
of incitation were heard by the Perpetrators of the Fact. 
They ought to have ſhewn that the Miſchief was done in 
Confequence of theſe Expreſſions of Incitation. 


Aiding and Aſſifting on ght to be expreſely found. 


Abetting 
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Abetting | is only encouraging: It may be innocent; for it 
may be without Effect. Aiding, indeed, can not be inno- 


cent: But abetting may. 


Rex verſus Page and Harwood, Style 86. _ Alen 43. 


ES 44. is exactly ſimilar to this Caſe, The Defendants in that 


Caſe were only preſent, and abetting the Perſon that did the 


Fact; but uſed zo Action towards the Death of the . 


And they were admitted to their Clergy. 


But this Abetting is confined to Shouting and uſing 
© Expreſſions to incite the ſaid Perſons s0 % de that 13— 
* to ſhout:“ For Shouting is the laſt Antecedent. 


In the Caſe of Me/:nger and Others, the Aiding nnd 
«© Aſji/ting”” were hoiden to be eſſentially requiſite to be ex- 
preſsly found as a Fat. Green and Bede!! were diſcharged 
becauſe they were not expre/ſs/y found to be aiding and ai - 


ing. 


Abetting is leſs than aiding and aſſiſting. The latter is a 


Fact which ought to have been expre/i/y found by the Jury, 
in Order to make this Man a Principal in the ſecond Degree : 
And no ſuch FaQ being found againſt Him, he ought to be 
diſcharged. 


Mr. Ar bent nn n ſaid that as Mr. Cox had not 


put it upon any zew Foot, He would not trouble the Court 


with a Reply. 


Lord Mansrie.D—We'll think of it, and give No- 
tice when We are ready to give our Opinion. 
Cur.” advi/are wult, 


On Thur/day laſt, the 14th Inftant, Lord MaxSsFIEI D 
delivered the Reſolution of the Court. 


The Queſtion intended to be left to the Opinion of the 


Court upon this Special Verdict, was—** Whether Perſons 


«© preſent, aiding and abetting the Others unknown, in be- 
| <© ginning to demoliſh and pull down the Dwelling-Houſe, 
«© (who are called Principals in the ſecond Degree) were 
« within this Statute.” 


And We are All of Us of Opinion © That they were: 
And We are All very well fatisfed that We were * in our 
Opinion. 


But then a Queſtion was ſtarted, Whether the Facr of 


5 c erding or af}, Ying was at all found by this Special Verdict, 
«cc as 


=% 
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«as it is worded; the Words of it going no further than 
encouraging and abetting. | 


The Doubt aroſe on what is ſaid in the Caſe of Meſſenger, 
Green, Beael!, and Others; and whether the Objections that 
prevailed in thoſe Caſes to the Want of Fulneſs and Sufii- 
ciency in the Verdict, might not prevail in this. 


And a Doubt particularly aroſe on the Omiſſion of expreſsly 
adding the Nord aiding :*? For, though the Evidence which 


the Jury ſtates in the Special Verdict were admitted to be 


ſufficient to ſupport ſuch a Finding, if They had gone on to 
draw the Concluſion ; yet this was ſaid to be no more than 
a Fincing of mere Evidence, without drawing a Concluſion 


from it. 


And it was ſaid too, that even the Finding “ his being 
«c preſent encouraging and abetting by ſhouting and uſing 
«© Expreſſions to incite,” was aua by the negative Find- 
ing which follows it, ©* that he did not with Force begin to 
«© demoliſh or pull down, or do any Act with his own Hands 
or Perſon for that Turpole, o OTHERWISE zan as afore- 
c c aid.“ 


Tenderneſs ought always to prevail in Criminal Caſes ; lo 
far, at leaſt, as to take Care that a Man may not ſuffer ozher- 
wiſe than by due Courſe of Law; nor have any Hardſhip 
done him, or Severity exerciſed upon him, where the Con- 
ſtruction may admit of a reaſonable Doubt or Difficulty. 


But Tenderneſs does not require fack a Conſtruction of 
Words (perhaps not abſolutely and perfectly clear and ex- 
preſs,) as would tend to render the Law nugatory and inet- 
3 and deſtroy or evade the very End and Intention of 

: Nor does it require of Us, that We ſhould give into 


ſoch nice and ftrained critical Objections as are Contrary to 


the true Meaning and Spirit of it. 


But however, there being a Doubt raiſed upon this Special 
Verdict, We have conſidered of it, and taken Time to form 
our Opinion and Determination upon the Validity of the 
. | 


And We are All of Opinion that the Verdi is /u ficient 
to find this Man a Principal in the ſecond Degree. 


' Hiding is an equivocal Term: But abetting certainly 
makes him a Principal in the ſecond Degree, 


It is true, that the Word ** aided is not expreſsly uſed in 


this Special Verdict: "Bars it is found ** that He was et 
: «Cc an 


f 
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*© and did then and there encourage and abet, by ſhouting 
“ and uſing Expreſſions to incite.“ | 


The Jury have poſitively found the Concluſion “ that He 
« did encourage and abet.“ They have alſo found how He 
encouraged and abetted, wiz. ** by then and there ſhouting 
«© and uſing Expreſſions to incite the Perſons to do the Act.“ 
But this latter Finding can not vitiate their former Concla- 
ſion—“ That He did then and there encourage and abet.“ 


It is objected, That this is noT the WRolE of what 
They find. For, they find further, That He did 20 A&# 
with his own Hands or Perſon, for that Purpoſe, otherævi ſe 
© than as aforeſaid.” And it is true, that They have ſo 
gone on, and added this further Finding. | 


But it is alſo as true, that they have found That He 


«© was then and there preſent, and did then and there encou- 


c rage and abet the ſaid Perſons unknown, in beginning to de- 


46 moliſh and pull down the ſaid Dwelling- Houſe, by then 
e and there ſhouting and uſing Expreſſions to incite the ſaid 
«© Perſons unknown ſo to do.” | 
Mr. Cox very ingenicuſly obſerved, that in Point of Gram- 
mar, the Jury have only found him to have abetted “ by 
«+ ſhouting and uſing Expreſſions to incite the ſaid Perſons 
„ unknown To sHouT :” For, that “ Shouting” is the /aft 
Antecedent to the Words /o to do.“ 


But We are All of Opinion, that there is really no Colour 


for that Conſtruction: It will not hold, either in Regard to 


the obvious and manifeſt Senſe and Meaxixg of the Sentence 
and its Context, or in Point of Grammar. g 


«© So to do —is “ to do he AcT:” Which Act is, two 
or three times over in this ſame Sentence, ſpeciſied aud de- 

ſcribed to be beginning to demoliſh and pull down a Dwel- 
«*« ling-Houſe,” | | = 


This Verdict We hold to be ſufficient to find this Man to 
be a Principal in the ſecond Degree. 


The Jury have expreſsly found, that He encouraged and 
abetted the Offenders, in doing the Crimina! AQ mentioned 
in the Indictment: They have found How He encouraged 
and abetted them ; and have ſpecified the particular Circum- 
ſtances of his doing ſo. And theſe Circumſtances amount 

| to 
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to Evidence of it: They are, in Point of Law, Evidence /uf 
ficient to prove That He did encourage and abet them.“ 


There fore there lies no Objection in Point of Form to the 
Special Verdict. 


He was preſent, encouraging and abetting Perſons un- 
known, to the number of One Hundred and more, with Force 


and Arms unlawfally riotouſly and tumultuouſly aſſembled to- 


gether to the Diſturbance of the Public Peace, in feloniouſly, 
with Force and Arms, unlawfully and with Force beginning 


to demoliſh and pull down a Dwelling-Houſe: And there- 
fore He is a Principal in the ſecond Degree. | 


But it is reaſonable that He ſhould have, and therefore 
let him have Time to conſult his Counſel “ Whether there 
can be any Objection taken in Arreſt of Judgment.” 


Whereupon, Mr, Cox defired He might be brought up 


again on that Day Se'nnight - 
A RuLE was made accordingly. 


Being now brought to the Bar Mr. Solicitor General 
(Willzs) prayed Judgment againſt him. | 


Mr. Cox and Mr. Wallace for the Defendant, mentioned 
ſome Objections to the Record, in Arreſt of Judgment. 


iſt, The Commiſſion of Gaol. Delivery, as ſet out, does 
not ſhew that Mr. Juſtice HewiTT {before whom he was 
tried,) was of the Quorum It does not ſpecify Him by 
Name. In the Commiſion of Oyer and Terminer, it is ſtated 
* that He was of the Quorum. But the Commiſſion of Gaol- 


Delivery does not ſhew it. 


2d Objection. Here does not appear to have been any 
ue joined: But immediately after the Plea of Not guilty, 
and vithout any Iſſue joined, Proceſs is awarded. In Mack- 
allye's Caſe, g Rep. 63. a. (which was at a Seſſion of Gaol- 
Delivery at the O/d Pailey, ) Iſſue is joined upon the Record. 
But They owned it o be the Practice that :ſſue does not, 
in ſuch Caſes, uſe to appear upon the Record, to have been 
joined; nor is it the Practice at the Old Bailey. ] 


3d Objection.— The Juſtices of Gaol- Delivery are only 
ſaid to be ** affigned to deliver the Gaol: But it does not 


ſhew by ahem They were aſſigned; neither does it ſay that 
| | | James 
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I Heauitt Eſq; was One of Them. And yer the Statute 
of 27 H. 8 c. 24. 5 2. requires that Juſtices of Gaol- Delivery 
ſha!l be made under the Great Seal: And in Hob. 139. They 
are called the King's Juſtices. Here, They are neither ſaid 
to be by Letters Patent, or to be Juſtices ** of our / ord the 
« King,” aſſigned: Which is the leaſt that ought to have 


been laid! in the Deſcription of Them. 


4th Objection.— The Court can not paſs a Judgment upon 
this Man; becauſe the Record is 7ncomplete: For the Jury 
are charged to inquire againſt Three, and Three have pleaded 
Not guilty ; but it does not at all appear what is become of 
the Other Two. It gught to have appeared upon this Re- 
cord, whether they were convicted or acquitted ; and what 
has been done upon thoſe Indictments. In Yelv. 106. Drury 
verſus Demnis, in Freipals againſt Bars and Feme, for beating 
the Plaintiff's Mare; The jury found“ That the Wife beat 
„it.“ — This was holden to be an imperfect Verdict; the 
H uſband being neither acquitted nor condemned, 


Mr. Attorn:y and Mr. Solicitor General, contra, anſwered 
all theſe Objections: But it is needleſs to report them; be- 
cauſe — | 


Tat Cover were clear there were no Grounds for 
any of them. 


1/t, It is not neceſſary to /t our the Commiſſion of Gaol- 
Delivery at large : It is mere Matter of Deſcription. In the 
Commiſſion of "Over and Terminer it 1s “* of Whom our ſaid 
« Lord the King wills that the ſaid Sir * Gould or James 
% Hewitt 8 ſhall be One.” 


2d. Joining Iſſue is not uſual or neceſſary for it to appear 

upon the Record, in Caſes of this Kind, at a Seſſion of Oyer 

and Terminer. And upon a Commiſſion of Gaol-Delivery, 

which 1s a Proceeding Ore tenus, and inftanter, no Iſſue is 

joined“. The Defendant fays—*< I am not gwlty : There- * Sce Raſ- 

« fore let me out of Piifon.” And if he i is not found guilty, ET is 
tries 

He 1 is to be deli ered out of Priſon. 8 8 W 
tries, Tre. 

maine's Entries; particularly Tremaire's Entries 286, 287. Rex v. Doughty et al”. 

where the want of joining Iſſue is aſſigned for Error (upon an Indictment at a Seſſions 

of the Peace and Oyer and FTerminer at Kicks's-Hall ;) Yet the oid Practice has con- 

tinued ever ſince. In Purchaſe's Caſe, 9 Ann. at a Seffion of Oyer and Terminer at 

the Old Bailey, it appears by the State Trials, Vol. 8. p. 286, 287. that upon the Re. 

cord, no Iſſue is Joined And Yet no Exception was taken, 


3d. It ſufficiently appears, upon the whole Record, that 
They are the King's Juttices : : And * can be aſſigned by 

Nobody but the King; 
4th. There 
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He never 
was execut- 
ed; neither 
was He par- 
doned; He 
died in the 
King's 

Bench Pri- 
ſon, in 

Feb. 1771. 


1 Tis in 


1 Stra. 55 3. 


4th. There was no Need to take any Notice of the other 
Two. The Certiorari only requires the Return of the Indict- 
ment and Special Verdict as to this Man: The Record is 
complete, as far as the Requiſition of the Writ of Certiorari 
goes. The Caſes of Each are /everal. He is not charged 
as an Acceſſary., Then indeed, it might have been a differ- 
ent Caſe: But the Caſes of zhe/e Defendants are ai/in# and 
ſeparate. Therefore it was not neceſſary to return what was 
done as to the Reſt; or to take any Notice of them, 


WHEREUPON=— 


The Defendant being firft aſked “ What he had to ſay 
% why Judgment ſhould not be pronounced upon Him and 
«© Sentence awarded againit him;“ 


Mr. Juſtice YaTEes, the ſecond Judge of the Court, 
(after a very proper Expoſtulation with the Defendant, to 
convince him of the Enormity of his Crime, and a very ſe- 
rious and pathetic Exhortation to Repentance, as he could 
have but ſmall or no Hope of Mercy,) | 


PronouNCED SENTENCE of DEATH upon him. 


tid MansFiELD then aſked Mr. Attorney-General 
„What He had to pray, as to the Time and Place of 


«« Execution: 


Who anſwered, that He had Nothing particular to pray, 


as to either. SES. 
Whereupon, per Cur'.— 


A RuLsz was made for his Execution on this 
Day Fort'night, at (the + uſual Place) &.. 
Themas a Watering's, in Surrey. 


+ N. B. He was in Cuſtody of the Marſhal of this 
Court; I which Caſe, this is the uſual Place of Ex- 
ecution. See the 1 Caſe of the two Aihoes, (Father 

and Son,) P. 9 G. 1. Who were executed there; 
though it is ſaid, in a Book commonly called 8 Mod. 
Cp. 146.) ** that they were executed at the common 
„ Gajlows in the County of Surrey.“ 


Rex 


4. 
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Rex ver/us Mayor and Aldermen of Leiceſter. 


PON a Mandamus to reſtore One James Siſiney to 
_J the Office of an Alderman of the Borough of Leiceſter. 


The Defendants returned for Cauſe of Removal That the 
ſaid James Si/mey, after He was elected placed and ſworn into 
the ſaid Office, and before Amotion of Him from it, that is to 
ſay, on the 1/2 of May 1766, DEPARTED, with bis Family, 
from the Borough of Leiceſter aforeſaid and the Liberties there- 
of, and ENTIRELY left the ſame, with an INTENT to refide 
znhabit and dwell, with his Family, for the future, elſewhere ; 
and from thence, and until and at the Timeof the Amotion of 
Him, did continually abide refide inhabit and dwell, with his 
Family, o of the ſaid Borough and the Liberties thereof, 
contrary to the Duty of his Office aforeſaid, To the great In» 
jury and Damage of the Mayor Bailifts and Burgeſſes of the 
1aid Borough. 


They then return, That on the 10th of September 1766, 
Joſeph Chambers, then Mayor of the ſaid Borough, and the 
major Part of the Aldermen of the ſaid Borough for the Time 
being in pueE Manner met and aſſembled at the Guild Hall 
of and within the ſaid Borough, concerning divers Matters 
and Buſineſſes relating to the ſaid Borough and the good Regu- 
lation and Government thereof : Of and to which 1aid Meet- 
ing or Aſſembly, due und reaſonable Notice and Summons was 
previouſly ſent to All the Aldermen of the ſaid Borough for 
the Time being, re/ident or being within the ſaid Borough 
and the Liberties thereof, in Order that They might attend at 
the ſaid Meetiog or Aſſembly. 


They further return, That az the ſaid Meeting or AJembly, 
a Charge and Information was made and given to tne ſaid 
Mayor and Aldermen ſo Aſſembled, againſt the ſaid James 
Si/zmey, of his having departed from and left the ſaid Ho- 
« rovgh and the Libertizs thereof as aforeſaid, and of his 
c abiding refiding and dwelling our or the ſaid Borough 
«© and the Liberties thereof as aforeJaid, contrary to the Duty 
* of his ſaid Office, and to the great Damage of the ſaid 
«« Mayor Bailifts and Burgeſſes of the ſaid Borough,” as a 
reaſonable ( auje for the Removal of the /aid James Siſmey 
From his ſaid Office. | 


WErEREUPON the Mayor, and major Part of the Aldermen 
of the ſaid Borough ſo then and there aſſembled as aforeſaid, 
did then and there duly d;/charge and remove Him the ſaid 
James Siſmey from the ſaid Place or Office of One of the Al- 
8 | | dermen 


| 
| 
| 
: 
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| 
; 


2 . * oy 
"= — — 


Eaſter Term 7 Geo. 3. B. R. 


= ae AEST. EIT CITIES 


They are commanded, 


dermen of the ſaid Borough, FoR THE CAUSE AFORESAID: 
And by Reaſon thereof, He hath ever ſince remained, and ſtill 
is and continues removed and diſcharged therefrom. And 


thereupon 'I'hey can not reſtore Him &c, as by the Writ 


— 


Mr. Walker, for the Proſecutor, objected to this Return, 
as being inſufficient, ED 


1ſt. The Corporate Meeting is only returned to be aſſem- 
bled “ upon due Notice:“ Whereas there ought to have 
been particular Notice; as it was not upon a Charter-Day: 


2d. No Notice was given to the Per/on removed of any 
Charge upon Him. | 


3d. Non conſtat that the Corporate Body heard the Charge, 


or determined upon it; or that it was determined at all. 


4th. Conſequently, the Amotion of this Gentleman was 
irregular. 


5th. No Negle# of Duty is charged; only that He abſented 
Himſelf from the Borough. | 


Mr. Hill, contra, for the Corporation. 


1ſt. It is ſtated particularly, that He and his Family zorally 
left the Borough without Intention to return; and had been 


*Only from ſo abſent, above a Year ** This is a {good Cauſe of Amo- 
1ſt May to tion. It is expreſsly ftated ©* That All the Corporation (the 
roth Sep- Mayor and Aldermen) had Notice of a Corporate Meeting 


tember. 


« to do the Buſineſs of the Corporation.” Tt is not neceſſary | 
to /pecify the particular Buſineſs to be done. It would be 
extremely inconvenient, if it were holden neceſſary that every 
Corporation muſt have particular ſpecific Notice of every An- 
ge Fufineſs that might occur: A Notice to each Member, 
*© to meet 7o do the Brfine/s of the Corporation,“ is ſufficient, 
Mr. Juſtice Eyre's Opinion is ſo, in the Caſe of Rex verſus 
Corporation of Carliſle [See 1 Strange 315 :] And it was not 
contradicted by the Reſt of the Court. 


2d. Regina verſus Truebedy, 2 Ld. Raym. 1275. is in 
Point—thet if a capital Burgeſs leaves the Borough ferally, 
there is 20 Need of Votice to Him. 


sth. In the Caſe of Vaughan verſus Lewis, Cartherv 227. 
Helt Chief Juſtice held that the not inhabiting within the 
Borough is a gocd Cauſe of Amoval, Ve City of Exeter 

| verſus 


] 
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verſus Glide, 4 Mod 33. Holt's Rep. 169. and 12 Mod. 37. 
8. C. [See alſo R-x verſus Mayor c of Newcaſtle, (Mr, 
> ay om Caſe), Hi. 1746, and Mich. 747. 4 & 2. 

2 | 


Lord MansFiEL D=—eThis Man had nor 7zotally left 
the Borough. There is no Pretence to ſupport this Return: 
He was only abſent about four Months. 


Mr. Juſtice YaTEs concurred, The Cauſe juſt now 


cited out of Lord Raymond is in Point againſ the Return . The 
How can the Corporation know his Iatention? How did Forde are 


They #now ** that He did not intend to return ?“ He might > * Other- 
have altered his Intention <* wiſe, if he 
"a | | « only left 


« the Bur- 
| Lord MANSFIELD But They have never afked* com 8055 
Him: They have given Him zo Notice of the Charge. There“ While, 


is no Pretence for amoving Him, & for his 
„% Heath's 
& Sake 


Per CuR'. | « Kc. 


Rerurx diſallowed: Anda PEREUTORT 
MAN DAM us ordered, 


RESTORATION-Da r: Only One Judge came down. It Friday 29th 
is not uſual that any Buſineſs is done upon this Anniverſary, May 1767. 


But this being the lat Common Paper-Day, the One 
Judge went through the Paper: Otherwile the Parties 
could not have had their Judgments within this Term, 


Rex Vers William Davis Phillips Eſq. Mayor Satur, ;oth 
of Plymouth. „ 


R. Attorney . De Grey) moved for a Role to 

be made upon the Defendant, to ſhew Cauſe why an 
Information ſhould not be granted againſt Him, “ for certain 
«« Miſdemeanours in his Office as a juſtice of Peace of and 
for the Borough of Plymouth, and for the illegal and falſe 
* Impriſonment of Hugh Smart, William Puckey, and George 
« Lemon, being Officers of His Majeity's Cuſtoms, and in 
the due Execution and Diſcharge of their Office.“ (Theſe 
were the Words of the Notice of Motion given to the Jultice.) 


After Mr. Attorney General had opened the Cale— 
Fur m Lord 
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Lord Maxs FIELD aſked Him, On waoss Behalf 
„ He moved this.” | 


Mr. Attorney declared that He moved it oz Behalf of the 
Crown. | 


Whereupon— 


LoxůDb MansFIELD rejected the Motion; declaring 
that He would never grant a Motion for an Information ap- 
plied for by the Attorney General on Behalf of the CROWN: 
becauſe the Attorney General has Himſelf Power to grant it, 
if He judges it to be a proper Caſe for an Information: and 
it would be a ſtrange Thing for the Court to direct their 
Officer to ſign an Information which the Attorney General 
might ſign Himſelf, if He thought proper: And if He did 
not think it a proper Caſe, it would equally be a Reaſon 
why the Court ſhould not intermeddle. If the Attorney Ge- 
neral ſhould have any Doubt about the Propriety of it, He 
might ſend to the Magiſtrate complained againſt, to ſhew 
Him Cauſe why He ſhould no grant it. 


He ſaid, that He had rejected ſuch a Motion two or 
three Times, ſince He came into this Court: It was once 
denied to dir Fletcher Norton, when He was Attorney Gene- 
4 V. ante, Tal; and once, before that; and He would never grant it, 
p. 1565. becauſe it was the proper Province, of the King's Attorney 
General to do it Himſelf, inſtead of applying to this Court 
for their Leave todo it. | 


Mr. De Grey ſaid, It was out of Re/pe# to the Court, 
that the Application was made to the Court, inſtead of 
uſing his own Power of doing it Himſelf. 


Lord MansFieLD—lf it appears to the King's At- 
torney General to be right togrant an Information, He may 
do it Himſe!f: If He does not think it ſo, He can not ex- 
pect us to do it. is 


MoTioN BENIRD. 


Rex ver/#s The Inhabitzats of Harrow. 
HIS was an Indictment for not repairing a Highway. 
The InpicTMEnY ſets forth, That from Time to Time 


whereof the Memory of Man is not to the Contrary, there 
8 was 
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was and yet is a certain ancient and common King's High- 
way leading FROM the HaMLET of Roxeth in the Pariſh of 
Harrow in the County of Middleſex, towards and unto the 
ancient Market Town of Brentford in the County aforeſaid, 


uſed for the liege Subjects of our ſaid Lord the King and his 


Predeceſſors, with their Horſes Coaches Carts and Carriages, 
to go return paſs ride and labour at their Will and Pleaſure ; 
and that a CeExTain PART of the ſaid King's Highway, fi- 
tuate lying and being ix Thz PARISH of HARRow AFOREs 
SAID in the ſaid County of Mziddle/ex, leading from Roxeth- 
Place Houſe I the ſaid HAMLET of Roxeth, unto a certain 


Place called the Stroud Gate in the ſame Hamlet, in the 


ſaid Pariſh of Harrow, containing in Length Forty Poles 
and in Breadth eighteen Feet, on the 2gth Day of November, 
in the ſixth Year of the Reign of our Sovereign Lord George 
the Third now King of Great-/ritain, and fo forth, and 
continually from thence until the Day of the taking this 
Inquiſition, at the Pariſh of Farrow aforeſaid was and yet 1s 
very ruinous miry deep and in ſuch Decay, for Want of due 
Reparation and Amendment of the fame, io that the liege 
Subjects of our ſaid Lord the King could not during the Time 
aforeſaid nor yet can there go return paſs ride and labour 
with their Horſes Coaches Carts and Carriages, as they uſed 
and ſtill ought to do, without greater Danger of their Lives 
and Loſs of their Goods ; to the great Damage and common 
Nuſance of all the liege Subjects of our ſaid Lord the King 
through the ſame Way going returning pailing riding and la- 
bouring, and againſt the Peace of our ſaid Lord the King 
his Crown and Dignity : and that the Inhabitants of the ſaid 
Pariſh of Harrow the Common Highway aforeſaid, being in 
Decay and out of Repair, of Right ought to repair and 
amend, when and ſo often as it ſhall be neceſſary. 


On Monday the 11th of this Month of May 1767, a Mo- 
tion was made, on Behalf of the Defendants, in Arreſt of 
Judgment: And a Rule to ſhew Cauſe. 


The Objections were — iſt. That It is laid as a King's 
Highway leading from a HawLeT : But a Hamlet is lets 
than a Vill, or Town. It ought to be laid as leading from 
one Town to another. Palm. 389. Bole's Cale, and 1 Hawes. 
F. C. e. 76. p. 201-Ft. 


2d Objection. This is an Inditment for not repairing a 
Road leading FROM the Hamlet of Roxeth to the Town of 
Brentford; Vet it deſcribes the defective Part as being Part 
of a Road leading from Poxeth Place Houſe i the Hamlet 
of Roxeth, to the Town of Brentford, Therefore the Ham- 


let itſelf is excluded, by the former Expreſſion of “ leading 
; 2 ; 66 on 
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* N. B. P. 
78, is miſ- 
printed for 
. 


1 from it: But the latter Deſcription includes it, or, at leaſt, 
Part of it. 2 Rel. Ab. Title Indictment, Letter M. pl. 
19. is in Point, as they ſaid. 


TRE Covar over-ruled the Objections. 


They held it ſufficiently deſcribed by ſaying ** that it led 
© from a Hamlet: And they ſaw no Inconſiſtency in the 
Deſcription of the Part oat of Repair, 


It was obſerved that the lace out of Repair is not deſcribed 
to be Ix the Hamlet. The ObjeQtion proceeds wholly upon a 
Miſtake. The Indictment does not ſay ©* that the PART 


of the Way which is % of Repair is ix the Hamlet of Rox- 


«© eth e“ It ſays that it is“ in the Parihh of Harrow.” The Place 


where they tale up the Road from its Beginning, is indeed 


Monday ift 
June 1767. 


deſcribed to be i the Hamlet; and fo is the Place where they 
leave it: But it may go rhrough other Parts and Places 
which are zot within the Hamlet. It does not follow, that 
becauſe the Beginning is in the Hamlet, and the End in 
the Hamlet, therefore no intermediate Part of it can be on- 
of the Hamlet. | 


The Hamlet of Roxeth is excluded, even upon the very 
Principles inſiſted on by the Counſel for the Defendants. For, 
the Words from Roxeth-Place Houſe to Stroud Gate, which are 
Both of them in the Hamlet, exc/ude both thoſe Places; and, 
conſequently, exclude the Hamlet in which they are ſituated. 
So that here is no Inconſiſtency or Repugnancy upon the Face 
of the Record. 


Per Cur*. unanimouſly— 


RuLE DISCHARGED. 


Beckwith Eſq. verſus Shordike and Hatch. 


HIS was an Action of Treſpaſs for entering the Plain- 
tit's Cloſe, with Guns and Dogs; and killing the 
Plaintiff's Deer. The Defendants pleaded Not guilty :” 
And a Verdict was found for the Plaintiff, with 30s. Damages. 


A Motion had been made, on Behalf of the Defendants, 
for a New Trial ; as the Judge who tried the Cauſe (Mr. 


Baron Adams) was of Opinion that the Jury ought 20 to 


have found the Defendants guilty ; it being an Accident that 


happened wv/tyout their Intention, and contrary to their In- 


elination. 


Upon 
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— 


Upon ſhewing Cauſe againſt a New Trial, Mr. Serjeant 
Whitaker argued on Behalf of the Plaintiff; and Sir Fletcher 
Norten on Behalf of the Defendants. | 


Upon the Baron's Report of the Trial and Evidence, fo 
far as it related to a New Trial, it did not appear that the 
Baron had diredted the Jury to find for the Defendants ; 
though it was his Opinion that They ſhould have done ſo.” 


Tres Cour thought that in Caſes of this Nature, 
it muſt depend very much upon the particular Circumſtances 
appearing in Evidence, Whether the Perſons who owned 
„ the Dogs which, za their Company, did the Miſchief, 
«© were or were not Treſpaſſers,” In the preſent Caſe, the 
two Defendants entered, with Guns and Dogs, into a Cloſe 
of the Plaintiff's adjoining to his Paddock: And their Dog 
pulled down and killed One of the Plaintiff's Deer. They 
have pleaded “ Not guilty,” to the Treſpaſs: And upon 
this Plea of Not guilty,” this was /ufficient Evidence to 
prove them Treſpaſſers. They were not going along a Foot- 
Path ; and their Dog happened to eſcape from them, and 


run into the Paddock and pulled down the Deer againſt their 


Will, (which Sir Fletcher Norton had repreſented the Fact 
to have been ;) nor was it another Perſon's Dog, that fol- 
lowed them by Chance, (which had been alſo repreſented to 
have been the FaQt ; though neither of theſe Repreſentations 
were verified by the Judge's Report:) But it was their ow 
Dog; and They having theſe Dogs and Guns with them, 
were in the Plaintiff's Cloſe, and not in a Foot-Path. 
The Jury therefore, who were to judge guo animo They 
© entered the Plaintiff's Cloſe,” conſidered it as an intenti- 
onal Treſpaſs, and not as a mere involuntary Accident: 
And the Judge, though He might 2hink otherwiſe, did not 
direct them which Way to find their Verdict; but left it to 


'Them. | 


Lord MansFieL added, that the Damages were ſo 


ſmall, that it was not worth While to ſet the Verdict aſide 
upon Payment of Coſts, and put the Parties to the Expence 
of a New Trial: The Play would not be worth the Candle. 


Mr. Juſtice YaTes anſwered an ObjeQion of Sir 
Fletcher Norton's, ** That the proper Action would have been 
«« for keeping a Dog ed to bite and run down Deer C;“ 
by ſaying, that it might not have been in the Plaintif's 
Poaber to prove that: It might probably be a Dog that the 


Plaintiff was an entire Stranger to. The Dog belonged to the 


Defendants And it would be too hard to put this Proof of 
his ill Qualities upon the Plaintiß. 1 
| Mr. 
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Mr. Juſtice As rox mentioned a Caſe appoſite to this 
Subject; as it turned upon the Diſtinctioa betwen voluntary 


and involuntary Treſpaiſes. It is reported in the Additions. 


to Lord Chief Juſtice Popham's Reports: It is in page 161. 
Millen verſus Fand:yze—The Defendant, with a little Dog, 
chaſed the Plaintiff's Sheep out of his Ground (where they 


were treſpaſſing;) and drove them off his own Ground. 


They went into another Man's Ground, which had no Hedge 


to divide it from the Defendants Grounds, which were con- 


tiguous. The Dog pur/ued them into the other Man's Land, 
ſo next adjoining. The Defendant, as ſoon as the Sheep 
were out of the Defendant's own Land, called in his Dog, 
and chid him. The Owner of the Sheep brought an Action 
of Treſpaſs, for chafing his Sheep, The Court gave Judg- 
ment quod Duzrens nil capiat per Billam; being of 
Opinion“ that Treſpaſs lay not in that Caſe: For, They 


held it to be an rinve/untary Treſpaſs; whereas a Treſpaſs 


that may not be juſtified, ought to be done voluntarily. They 
thought He might lawfully drive the Sheep out of his owz 
Land, with his Dog ; and He did his beit Endeavour to re- 
call the Dog, when they were driven out of it: But the Na- 
ture of a Dog 1s ſuch, that he could not be recalled and 
withdrawn ſuddenly and in an Inſtant. Therefore Treſpaſs 
did not lie againſt him for what He had done. | 


But the preſent Caſe can't be conſidered as an accidental 


in-voluntary Treſpais. 


The Rut to ſhew Cauſe Why the Verdict ſhould 
«© not be ſet aſide, and a New Trial granted,” was 
DISCHARGED, | | 


The End of Eaſter Term 1767, 7 G. 3. 


Trinity 
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Rex verſus James Owen als'. Dovaſton. 


HE Defendant was 38 into Court, upon the 
| Return of a Writ of Habeas Corpus directed to the 


Sheriff of Shropſhire and alſo to the Keeper of the 


Goal of and for the ſaid County, They return a Commit- 
ment to and Detainer in the King's Priſon, under their Cuſ- 
tody, on 3d May laſt by Virtue of a certain Attachment or 
Commitment under the Hands and Seals of Thomas Trevor 
and William Roberts Two of His Majeſty's Juttices of the 
Peace for ſaid County of Salop: Which ſaid Attachment 
or Commitment is in the Words and Figures following: To 
all Conſtables Thirdboroughs and Other His Majeſty's Offi- 
cers in the County of Salop, and allo to the Keeper of His 


Monday22d 
June 1767, 


Majeſty's Gaol for the ſaid County — Shrop/hire, to wit, 


Whereas the Worſhipful Richard Smalbroke Doctor of Laws, 
Vicar General and Official Principal of the Right Reverend 
Father in God Frederick by Divine Permiſſion Biſhop of 
Lichfield and Coventry and of his Epiſcopal Contiſtory Court 
of Lichfield lawfully conſtituted, hath cert. fed to Us, Iwo 
of his Majeſty's Juſtices of the Peace for the ſaid County of 
Salop, under the Seal of his Office, That James Owen other- 
wife Dovaſton, of the Pariſh of I/e/tfelion in the County of 


Salop and Dioceſe of Lichfield and Coventry, hath diſobeyed . 


and contemned the Proceis and Proceedings of the Eccleñaſti- 
cal Court of Lichfield in not appearing betore Him his Surro— 
gate or other competent Judge in that Behalf, on a certain 
Day Time and Place duly appointed for his ſaid Appear- 
ance, (and of which, perſonal Notice was given to Him,) to 
anſwer the Reverend Jo/-ph Dixon Clerk, Rector of the 
Rectory and Pariſh-Church of Weſtfelton aforeſaid, in a 
certain Cauſe of Subtraction or Non-Pay ment of Tithes anD 
ether Eccleſiaſtical Rights and Emoluments, promoted by 
the ſaid 7o/eph Dixon Clerk, againit Him the faid James 


Owen 
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Oaæven otherwiſe Dowaſton ; and hath defi red our Aid and 
Aſſiſtance for the ordering and reforming the ſaid Perſon, 
according to the Statute of 27 H. 8. c. 20. in that Caſe made 
and provided, and confirmed by a Statute of 2 & 3 Ed. 6. c. 
13. Theſe are Therefore in His Majeſty's Name, by Virtue 
of the ſaid Statute, to will and require you or Some of you, 
that you forthwith attach or cauſe to be attached the ea I 


of the ſaid James Owen otherwiſe Dowa/ton, and Him delve 7 

to the Keeper of His Majeſty's Gaol for the ſaid County of } 

Salop, there to remain without Bail or Ma rprije, UNTIL A 

he ſhall have freund ſufficient Surety, to be bound by Recogni- - 

zance or otherwiſe before Us or Some other Juſtice of the 97 

ſaid County, to the Uſe of our Sovereign Lord the King, 79 5. 

GIVE DUE OBEDIENCE 7o the Proceſs Proceedin;s Degrees 

and Sentences of the Fcclefiaftcal Court of Lichfeld atore- 2 

ſaid. Hereof fail not, at your Peril. Given under our D 

Hands and Seals, the firſt Day of May Ec, Cc, &c. 4 

Sir Fletcher Norton and Mr. , gurſt on Behalf of the De- 5 

fendant, inſiſted that this Commitment was z/legal ; and - 
[ took ſeveral Objections to it. | 
1ſt Objedion. It profeſſes to be grounded on 27 H. 8. c. 

V. Sect. 1. 20 4. which Statute is confirmed and enlarged by 2& q; Ed. 3 


TV. Sector 3. 


IV. Seck. 4. ©: c. 13 f. And 32 H. 8. c. 7 f. being made in par! materia, 5 


muſt be taken in. The Contempt, Contumacy, or Diſ- 
cc Obedience, mentioned in the firſt of theſe Statutes is ex- 


plained by the ſecond and third of them, to be a Contempt ; 
g or Contumacy, or Diſobedience Ar TER Sentence. V. 32 H. ; 
5 c. 7, F 4+ and 2 & 3 Ed. 6. c. 13. $ 13. 
| 5 
| There never was an Inſtance in the Eccleſiaſtical Court of 1 
| a Proceeding in this Way, upon what may be called nene a 
Proceſs. Their Method is, to decree againft the Perſon ; : 
and, after Sentence, to excommunicate for Contumacy in 71 
not obeying the Sentence: Andif He remains excommunicate 


| 40 Days after Publication, a Writ de excommunicato capiendo 
is awarded againſt Him. | 


There is no Inſtance in this Court, of ſuch a Proceed ing 
upon the 27 H. 8. c. 20. as this is. None of the Officers of 
the Court remember ſuch a Return to a Habeas Corpus. And 
it appears by the 4th Section of that Act, that it was only 
meant to be temporary. 


The Caſe of Rex verſus Sanchee and Others, Quakers, 

| |]iScealſor2reported in Ld. Raym. 323 || and other Books, was argued | 

Mod. 165. upon different Principles: It was argued that the juriſdiction 
ms 5 . of the Spuritoal Court was s taken away by „„ 3-c J4-- 


Fit, 9. 3. That 
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That Caſe ſhews that there has been a Proceeding upon this 
AR, ſo lately as in King William's Time: and 27 H. 8. 
c. 20. was then conſidered. as being in Force. Yet in that 
Caſe, the Statutes of 32 H. 8. and 2 U 3. Ed. 6. were not 
taken into Conſideration. 


If this Method be legal, no Writ æe excommunicato capi- 
endo will ever be applied for, If They can do it in this ſum- 
mary Way, they need not ſtay 40 Days required by 2 C 3 
Ed. 6. c. 13. 8 13. 


They obſerved, That Dr. Burn, in his Eceleſiaſtical Law, 
Vol. 2. p. 446. (under the Words of 27 H. 8. c. 20. ſhall 
« have Power to attach, “') refers to the Caſe of Rex verſus 
Sanchee, in 1 Ld. Raym. 323; but ſeems to have found 20 
other Caſe of the ſame Kind. | 


2d Obje&ion to the Legality of the Commitment.—The 
Information ought to have been «por Oath. A Man ought 
not to be deprived of his Liberty, without an Oath : Whereas 
this Commitment 1s founded upon the mere Certificate of the 
Eccleſiaſtical Judge. 


34 Objection.— Upon a Writ de excommunicat9 capiendo, 
they muſt ſhew preciſely, ** that the Eccleſiaſtical Court have 
« Juriſdiction,” Now this Suit is only alledged to be for 
Tithes, Ax p oTHER Eccleſiaſtical Dues : Which, they ſaid, 
is not ſufficient ; and cited 1 Ld, Raym. 323. che Caſe of 
the Quakers before- mentioned. 


4th Objection. —'The Juſtices ought to Have convened the 
Party before them, in Order to have afforded him an Oppor- 
tunity of giving Security: But, inſtead of that, He was car- 
ried directly to Priſon, without being PIE to give Bail, 


(which they ſaid, was offered.) 


5th Objection.— The Certificate is improper, for Want of 
reciting ** that the Biſhop was out of the Dioceſe :” For, 
otherwiſe the Certificate ought to have been by the Biſhop. 


6th Objection.— The Certißcate does not import to be a 
RNegueſt. The juriſdiction of the Juſtices can not veſt, 
without an Information anD Regue/t : Both are neceſſary. 


no further than that the Man did not appear. 


Mr. MorTon, contra, had begun to anſwer theſe 
Objeions—But 


And no Requiſition ſhall be eee, The Certificate goes 


Lord 
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Lord MansF158LD declared Himſelf to be very clear 
upon this Matter. | . 


The Statute of 27 H. 8. is not repealed, That Statute 


and the Statutes of 32 F. 8. and 2 C3 Ed. 6. are diverſo 
ix'uitu ; The latter do not mean to repeal the former. 


The Officers of this Court not remembering any Inſtance 
in this Court of ſuch a Return to a Writ of Habeas Corpus, 
is nothing at all. Ir is probable that the Perſon attached al- 
ways gave Bail, whenever any ſuch Caſe happened; and did 
not apply fora Habeas Corpus, at all. 


As to Proceedings in the Eccleſiaſtical Court There is no 
Reaſon to complain of the Manner in which the Perſons who 
claim the Tithes, have proceeded. They have choſen the 
eater quicker and cheaper Method, inftead of talking that 
which was che moſt vexatious, dilatcry and expenſive. 


If the Statute of 27 H. 8. is not repealed, then conſider 
what is the Conſtruction of it. The Contempt is in Non- 
Appearance to the Suit inſtituted in the Eccleſiaſtical Court, 
The Eccleſiaſtical Judge has certified this, under his Seal of 
Cfice; and bath deſired the Aid and Aſſiſtance of the Juſtices. 


it is objected that here is no Information on Oat h- But 
way is there Need of an Information pox Oath of the Pro- 
ceeding of a Court ? The Ecclefiaſtical Court are to make 
Information and Requeſt : And then They are to have this 
Aitance from the juſtices. | 


As to the Form—It is“ In a certain Cauſe of Subtraction 

or Non-Payment of Tithes AN Dorer Eccleſiaſtical Rights 
„% and Emoluments.“ This is ſaid to be an Uncertainty in 
the Demand: And that it nay perhaps be a Suit for Demands 
xot bin the Juriſdiction of the Eccleſiaſtical Court. 


In Rex verſus Sanchee, reported in 1 Ld. Raym. 323. the 
Court were in the Right, to lay hold of the niceſt Objections, 
10 a Cafe circumſtanced as that Caſe was, But there, it was 
expreſſed in the Diaundiue, Tithes or other Eccetiaftical 
«« Puties: 79e is, Tiihes AND other.” So that it clearly 
appears that the Eccleſiaſtical Court had Juriſdiction in the 
preſent Caſe, as to rhe Tithes, N 


This ſeems a much better eaſier and ſhorter Method "HY 


the Other, This is only a bailable Proceſs, to appear and 
| | ſubmit 
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ſubmit to the Juriſdiction. It is a Demand of a few Shil- 
lings. And the Man is no Quaker. | 


Therefore this Man ought to be admitted to Bail. 


Mr. Juice YaTEs concurred, As to Information and 


| Requeſt being Both of them requilite—— Here, the Juſtices 


acted merely mini/lerially The contumacious Perſon is to 


be attached, and to remain in Ward till He ſhall have found 
ſufficient Security, The Act of 27 H. 8. c. 20. ought to be 


taken disjunctively “ Information or Requeſt.” This Act 


relates only to me/ne Proceſs : And though the firſt Words 


are, „make Information and Requeſt ;? yet in two ſubſequent 
Parts of it, the Words are, ** ſuch Information or Requeſt.” 


in the Disjunctive. | 


This is a much ſhorter eafier and better Method of Pro- 


ceeding, than that of Excommunication : It does not haraſs 


and oppreſs ; but only requires giving Security. 


Here is an expre/s Requeſt ſtated upon this Return: 
Though, perhaps, the Eccleſiaſtical Judge's mere ſending 
the Certificate might well enough be confidered as a Regueſt 
to give the Aid and Aſſiſtance directed by the Statute, 


It lay upon the Party attached, to offer his Bail; if He had 
a Mind to give any. | 

Moſt clearly, the Commitment is legal The Man muſt 
give Bail. Ee 


Mr, Juſtice AsTox fully concurred in omnibus, for 
the Reaſons already given. And as to the Continuance of 
the Act of 27 H. 8. The Statute of 2 & 3 Ed. 6. expreſſ- 


ly ſays — That not only the ſaid Acts made in the {aid “ See the 
„ 27th and 32d Years of the Reign of the ſaid late King H. Preamble 
8. concerning the true Payment of Tithes, and every Ar- f it. 


«© ticle and Branch therein contained, fhall abide and ſtand 
in their full Strength and Virtue But alfo—Be it further 
5 enacted Sc,” | | 


Mr. Juſtice HewiTT expreſſed ſome Doubt. He 
thought, the Statute of 32 H. 8. ſeems to mean to give the 
ſame Remedy to Lay-Impropriators, as 27 H. 8. gave to Fe- 
clefiaftical Perſons, Therefore ic ſeems conſtructive of 27 
H.8: And conſequenily, they ſhould be both conſtrued 


alike, 
The Statute of 2 & 3 E4.6. 5 13. ſays, that Suits for 


with-holding Tithes ſhall be in the Spiritual Courts only; and 


gives 


2100 
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gives Them Power to excommunicate, ter Sentence, for 
not obeying their Cexzence. 


But 32 H. 8. does wot give the PEN "OY as 27 H. 8. 
does; unleſs the former be conſtrued agreeably to the latter: 
Which latter expreſsly ſays, that AFTER d:/initite Sen- 
* rence,” ſuch Application may be made to the Juſtices (g 4.) 


Therefore He had ſome Doubt Whether this is a proper 
«« Proceeding under the 27 H. 8.” as it is &efore a definitive 


Sentence. 


He remarked alſo, that it did not very clearly appear“ that 
re the Parties dwelt in the County.” Whereas the 27 H. 8. 
gives the Juriſdiction only to two Juſtices of the Peace of 
the Shire where the Offender dwellath.” 


Again, The Suit is only, generally, “ for Subtraction of 
* Tithes:” But it does not appear that theſe Tithes ar:/z 


wir Hix the Pariſh, or were due to Jeſeph Dixon, as the 


Rector it. Whereas the Power of convening the Offen- 


der before the Ordinary is given to the Parſon Vicar Curate 
or other Pari aggrieved: and, conſequently, ſo alſo is the 
Remedy annexed to it; v. the Demanding the Aid of the 


Juftices of Peace. 


Therefore He was not fully ſatisfied that the Proceeding 
was to be defended under 27 H. 8. and wiſhed it _ be 
further conſidered. 


Tre Cour, thereupon, were about to order it to 
ſtand over, upon Mr. Juſtice Heavitt's Doubts. 


But Sir Flercher Norton choſe to give Bail, now; rather 
than riſk being too late for a Motion which he intended to 
make againſt the Juſtices, for the Manner of their acting i in 


this Affair. 


A REcocnizance was accordingly taken from the De- 
fendant with two Sureties, agreeable to the Requiſi- 
tion of the Statute: The Principal, being bound in 
5 /; and each Surety in 505. (the Value of the Tithe 
being very ſmall, not nnn 15 7.) 


WHEREUPON the Defendant was DISCHARGED out of 
CUSTODY. 


Clayton, 
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Clayton, the Younger, verſus Andrews. Tuesday 
23d June 


 ASSUMPSIT, for Now Performance of a Contract 767. 


for Sale of Corn. Non afſump/it,”* pleaded. On a 
Trial at &fſex-Aſſizes, a Verdict was found for the Plaintiff; 


ſubje& to the Opinzon of this Court, upon the ſollowing 
Cafe and Queſtion. 


The Defendant, on 13th Oꝶgober 1766, agreed to deliver 
One Load and an Half of Whez: to the Plaintif, awvithin 
three Weeks or a Month from the ſaid Agreement, at the 
Rate of twelve Guineas a Load, To E PAID oz Delivery : 


Which Wheat was underſtood, by both Parties, to be at 


that Time unthraſteddl. No Part of the ſaid Wheat fo ſold 
was delivered; nor any Money paid by Way of Earneſt for 
the ſame; mor any Memorandum thereof made in Ariting. 
And © Whether this Agreement be ev:ithin the Statute of 
% Frauds,” is the Queſtion. V. 29 C. 2. c. 3. } 17. which 
enacts that no Contract for the Sale of any Goods Wares 
* or Merchandizes, for the Price of 101. Sterling or upwards, 
« ſhall be allowed to be good; except the Buy er ſhall ac- 
« cept Part of the Goods fo fold, and actually receive the 


« ſame; or give ſomething 1 in Earneſt; or that ſome Note 


© or Memorandum of it in Writing be made and ſigned.” 


[Mr. Baron Smythe, Pn tried the Canto, thought this 
Caſe to be like that of Towers verſus Sir John Oſborne, 


in 1 Strange 506.] 


Lord MANSFIELD directed the Counſcl for the De- 
fendant to begin. 


Mr. Burrell, for the Defendant, 3 finiſhed what He 
had to fay— 


Mr. Harvey was beginning for the Plaintiff: When 


Lord ManspietD ſtopt Him; ſaying the Caſe was 


clear: That Cale in 1 Str. 506. of Towers verſus Sir John 
O/torne, Hil. 8 G. 1. at Guild-Hall, before Pratt, Chief 
Juſtice, is directly in Point. There, the Defendant beſpoke 
a Chariot: and when it was made, refuſed to take it. And 
in an Action for the Value, it was objected, thet they ſhould 
prove Something given in Earneſt, or a Note in Writing; 
fince there was no Delivery of any Part of the Goods, But 

the Chief Juſtice ruled it, ot to be a Caſe within the Sta- 
tute cf Frauds; which relates only to Contracts for the 


actual Sale of Goods, where the Buyer is zun dlately an- 
| ſwerable, 
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ſwerable, without Time given him by ſpecia! Apreement, 
8nd the Seller is to deliver the Goods immediately. 


Mr. Juſtice YaTEs— That Clauſe of the Statute re- 


lates only to execurzd Contracts. Here. Wheat was fold; 


to be delivered at a future Time. it was unthrafhed at the 
Time when the Contract was made: Therefore it could not 
be delivered at that Time. The Caſe mentioned out of Sir 
Jobn Strange is in Point. 


Mr. Juſtice AsTon concurred; and added, that the Caſe 
in 1 Str. 506. has always been conſidered as an Authority in 
Point, upon Queſtions of this Kind. | 


Per Cur.' unanimouſly— 


ORDERED that the Poſtea be delivered to the Plaintiff 
or his Attorney. | 


Rex ver/us Juſtices of Cornwall. 


MoT1on was made by Sir Fletcher Norton, Mr. Dun- 

ning, and Mr. Lucas, to quaſh an Order of the Quarter- 
Seſhons of the County of Cornwall, made for quaſhing a Rate 
made for the Relief of the Poor of the Borough of St. [ves 
in that County. 


But, on being afked “ what was their O#&je&ion to the 
© Order of Seſſions;“ They could only aſſert “ that the 
«© Original Rate was a good Rate, and ought not to have 
« beenquaſhed :?* But they complained that by the Conduct 
of the Juſtices at Seſſions, they were precluded from taking 


any particular Exceptions to the Order of Seſſions; in as 
much as the Seſſions had only quaſhed the Rate in general, 


without giving any Reaſon at all avby They did ſo, or even 
hearing any Objections that could have been made to it. 


Tag CouRT were unanimoully of Opinion, that 


They could not be let in, to make a Motion to quath this 
Order of Seffions: For, the Juriſdition was veſted in the 


Seſſions : who were rot obliged to give any Reaſons why They 
quaſhed it. It was left to them, to exerciſe their Diſcretion, 
upon the Appeal: They have done ſo, and have quaihed 
the Rate; and I hey can not be compelled to /peczfy the Rea- 


Jens upon which They have quaſhed it. 


Sir 
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Sir Fletcher Norton ſtill urged, that if the Original Rate 
ſhould appear to this Court to be a good One, they ought to 
conlirm it. 


But He was anſwered by the Court, That the Scfions, to 


whom the Power of ju iging upon it was delegated, have 


quaſhed it; and there appears no Ground to ſuppoſe that 
Too have determined wrong. Therefore 


Take Nothing by the Moron. 


Janſſen, Bart. Chamberlain of London, verſus 
Green, 


HIS was an Action for a Forfeiture on 6 Ans. c. 16. 
$ 5. for having acted as a Broter, without being ad- 


mitted ſo to do by the Court of Mayor and Aldermen. 


That Statute enacts „ that every ſuch Perſon ſo offending 
e ſhall forfeit and pay to the Uſe of the ſaid Mayor and Com- 
* monalty and Citizens, for every ſuch Offence, the Sum of 
«« 251. to be recovered by Action of Debt, in the Name of 
«© the Chamberlain of the ſaid City.” 


The Declaration charges divers Inſtances of his acting as a 
Broker: To which He pleaded the General Iſſue. 


The Point reſerved at the Trial was, Whether a Perfon, 


** who for Brokerage and Hire negotiates and concludes Bar- 
" gains for Srocks, is a Broker within 6 Anz. c. 16,” 


Mr. Eyre, Recorder of Londen, for the Plaintiff — 


The At of 8&@g W. z. c. 32. for reſtraining the Num- 
«© ber and ill Practice of 3 and Stock Jobbers,“ recites 
the Inconveniencies of the Number of ſuch Brokers and 
Stock- Jobbers encreaſing very much: and, to prevent ſuch 
Inconvenience and their ill Practices, it enacts that no Perſon 
whatſoever ſhall act as a Broker, directly or indireGly, within 
the Bills of Mortality, till he be firſt admitted, licenſed, ap- 
proved and allowed of by the Lord Mayor and Court of Al- 
dermen of the City of Lerdon, upon ſuch Certificate of their 


Ability Honeſty and good Fame, as hath been uſual ; under 


a Penalty of 500% hat Aft contains ſeveral other Regu- 
Jations: But it was only temporary, for three Yeats, After 
its Expiration, the Sixth of Arn was made: Which gives 
them the Power and Profit of admitting Brokers. Theſe 

| | | thereſore 
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0. 8. K. 9. 


concluſive as to their Idea of a Broker. 


therefore are the ſame Sort of Brokers as are the Subject of 
the former Act. | 


Mr. Wallace, contra, for the Defendant, argued, that the 
Deteadant has not acted as a Broker, wwithin the Sixth of 


Ann. 


The 1 Fac. 1. c. 21. deſcribes a Broker, and defines a 
Broker to be a Perſon acting between Merchants or Tradeſ- 
men, in making and concluding Bargains concerning their 
Wares and Merchandizes, and Monies to be taken up by Ex- 
change. But this Man's Act of negotiating Contracts for 

Stechs between One and Another, for Brokerage and Hire, is 


not within t Deſcription. 


By the laſt Clauſe of 8 9 V. z. c. 32. Brokers of Stock, 
though admitted according to that Act, were prohibited (for 
a limited Time) from dealing; unleſs they ſhould have a 
Licence from the Treaſury. And it extends to Stocks hen 
exiſting : The Words are—** Securities upon any Fund or 
„Funds granted by Parliament.“ Whereas %s Stock is ſub- 


ſequent both to 8 & 9g W. 3. and 6 Aan. 


Lord MansFlELD—ls not Sir John Barnard's AQ * 
to prevent Stock-Jobbing, deciſive of this Queſtion ? It di- 
reQs, that every Broker, or other Perſon who ſhall rego- 


* tate or ad as a Broker, receiving Brokerage in the buy- 


ing ſelling or otherwiſe diſpoſing of any of the ſaid pub- 
lic or joint Stocks or other public Securities, ſhall keep a 


«© Book, which ſhall be called T he Breker's Book.” Can any 
Words more ſtrongly expreſs what the Parliament meant by 


a Broker ? | 


Mr. Juſtice YaTEs—The Court will follow the par- 
liamentary Idea of a Broker: And Sir John Barnard”s Act 


(to prevent the infamous Practice of Stock- Jobbing,“ is 
It alſo appears, from 


the Statute of 10 Ann. c. 19. ſed. 121. 


The Two Other Jupoxs concurred. 


Lord MansrFitELÞ—The Caſe of a Merchant who 


acts by Commiſſion from a Correſpondent abroad, may be a 
different Caſe: But here is Nothing in the Caſe before Us, to 


diſtinguiſh this Commiſſion from common Brokerage. 


Per Cur.” unanimouſly— 
Pos EA to be delivered to the PLatnTIPy, 


Boſe well 
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Boſewell verſus Iriſh. 


R. Cox moved, on Behalf of the Defendant, That 

_ the Plaintiff, being gone to reſide abroad, and having 
left no Effects in England, might give Security for the Coffs, 
in Caſe of a Verdict or Judgment for the Defendant. But 


Treg Cour were clear that it was altogether con- 
trary to Rule &; and had been denied over and over. 


Saturday 
27th 
Jane 1767, 


V. ante, 


Mr. Juſtice AsTon ſaid that He had taken ſo many P. 7920. 


Notes of the Refuſal of ſuch Motions, that He had ceaſed 
to take any more, as being a Point fully ſettled, 


Mr. Juſtice YaTEs alſo mentioned a very ſtrong Caſe, 
where it was refuted, though it appeared that Peter 
Mingotti, the Plaintiff, lived totally in /zaly, and never 
meant to come to England. He ſaid, it was clogging the 
Courſe of Juſtice. | 
| Per Cuk”.. unanimouſly— 


MorTion DENIED, 


Rex verſus Edwards, and Symonds, Clerk, 


R. Morton and Mr. Thurlow, on Behalf of the De- 

fendants who were charged with a Contempt, moved 
that They might come in perſonally and ac&nowledge the 
Contempt; without an/wering the Interrogatiries which 
were exhibited againſt Them. | | 


The Contempt charged upon Them was their not obey- 
ing a Mandamus to ſign a Poor-Rate ; and their keeping out 
of the Way, to prevent being obliged to do ſo: Which Of- 
fence They were ready to acknowledge, and ſubmit to be 
puniſhed for, in ſuch Manner as the Court ſhould think 


proper. 


" Defendant objected to anſwer an improper Queſtion put to 
Him: And the Court ordered the Interrogatory to be ſup- 
preſſed. They cited, as in Point, a Caſe of Rex verſus Bur- 
ridge, 9 G. 1. in this Court ; where They ſaid the Defend- 
ant, before anſwering Interrogatories, came in and confeſs- 
ed the Charge ; and the Court impoſed a Fine upen Him. 

PART IV. Vol. IV. N | And 


They cited 1 Strange 444. Rex verſus Barber; where the 


i 
4 
| 
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And They ſaid it was reaſonable and proper to admit a Per- 
ſon charged with a Contempt, to come in and confeſs it 
immediately. Improper Interrogatories may be offered ; 
which the Counſel have no Opportunity to ſee ; and the 
Defendants may therefore be drawn in, to charge Themſelves 
criminally, What can they do more, than confeſs the 
Charge ? | | 


Sir Fletcher Norton, for the Proſecutor, ſaid They were 15 
charged with much more than had been repreſented: They 
| are charged not only with the Act, but alſo with doing it our 
of corrupt Moti ves. | 


— 


| | Tur Cour were clear, this Motion ought not to 
be granted. The Attachment is to bring them into Court, to 
1 anſwer to Interrogatories 70 be exhibited. There is Nothing to 

[ | plead guilty to, till the Interrogatories are fled: Neither are 

; They in Contempt till reported ſo. There is Nothing ap- 

| pearing to the Court at preſent, whereupon to. ground a 
Judgment or Fine or any Puniſhment. | | 


o DIO BIS ah ee LI 
a Ro OG pope RY . „ 
** 3 4 . 


As to the Caſe of Rex verſus Burridge - Such a Caſe muſt 
I finda have been by Conſent* : Or elſe, it can not be Law. 
Caſeof Rex | a. 
v. Burridge, amongſt my Notes of Trinity Term 1724, 10 G. 1. B. R. when an At- 
tachment was granted againſt him. And the ſame Caſe is reported in 2 Ld, Raym. 
1364. and in 8 Mod. 245. But I can find Nothing about this Confeſſion before an- 


ſwering Interrogatories, 


Per Cur”. 


Morley DENIESD. 


Rex ver/us Tarrant. 


granted againſt an Overſeer of the Pariſh of Hewih, 
for procuring one Richard Few, a poor Man of the Pariſh 
of Wilcot, to marry Elizabeth Swanton a fingle Woman with 
Child of a Baſtard ; in Order to get the Baſtard ſettled — 


05 ſhewing Cauſe why an Information ſhould not be 


M...... 2 


£ 8 


The RuLs was made ABSOLUTE for an Information. 


Humphry 
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Humphry verſus Leite.. Wedneſday 
| iſt July 


67, 
R. Hotchhins had moved to ſtay Proceedings againſt 28 
One of the Bail, who had been excepted to, and 
conſequently had not juſtified ; but had omitted to get his 
Name ſtruc k out of the Bail-Piece. He came very late with 
this Applicatiorf ; wiz. after two Scire faciaſes, and Nichils 
returned to them, However, the Court gave Him a Rule to 


ſhew Cauſe. 


Mr. Lucas now ſhewed Cauſe, on Behalf of the Plaintiff. 


Mr. Juſtice As ros remembered and cited a Caſe of 

Clement verſus Tubb and Leper verſus Ju, in 26 G. 2, * I have a 
on Mr. Ford's Motion, on Behalf of Dighton, who had been 5 Not of 
excepted to, but his Name remained upon the Bail- Piece. fee 
Mr. Ford cited a Caſe of + WILIinſon verſus Lomax, Nane of 
«© That if Bail is objected to, and ſo does not juſtify, but Tubb v. 
c his Name is not ſtruck out of the Bail- Piece, He ſhall not Tubb, It 
© be conſidered as remaining liable: And it is Time enough was Bail in 
« for Him to apply, when He firſt finds Himſelf attacked,” Error. Dich- 


Therefore an Exoneretur was entered againſt Dighton though 265 wg 
He did not object till He was attacked. Leper was 
| 8 added, in 


his Stead, Leper became inſufficient. Whereupon, the Defendant in Error, on Af- 
firmance of his Judgment, proceeded againſt Dighton, Upon which Mr, Ford moved 


to ſtrike Dighton's Name out of the Recognizance. 
+ N. B. The Caſe cited by Mr, Ford was, according to my Note, Ix x kinſon . 


Lomax, - 


Mr. Juſtice YaTEs faid, there was an old Caſe, 
6 that a Bail who was excepted to, and had not juſtified, 
«© muſt apply in proper Time, to have his Name ſtruck out of 
* the Bail-Piece.” | 


But in P. 4 G. z. in a Caſe of Full verſus Birk, upon Mr. 
Aſpurſi's Motion, to ſtay Proceedings againſt the firſt Bail, 
who had not been ſtruck out of the Bail-Piece, though He was 
excepted to, and had not juſtified; it was thought, that 
whilſt his Name remained on the Record, the Proceedings 
could not regularly be ſtayed: And therefore the Court ad- 
viſed Mr. Ahhur f., to change his Motion, and move ** to en- 


d ter an Exoeneretur nunc fro tunc.”” Whereupon, He ac- 


cordipgly moved it ſo: And | ſuppoſe it was fo done; 
Though I know Nothing further of it, than what I have 


mentioned. 
Per Cu.” 


On Payment of Coſts, let an Exoneretur be entered, 
runc pro tunc. | 


N 2 Goodwin 


EO ——— 
» 
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Thurſd. 2d - 22 
. Goodwin verſus Gibbons, One &c. 
FTER Two Verdicts for the Plaintiff, the Defendant 
| had moved for another, new Trial. It was an Action 
of Treſpaſs: And the Trials had been in Cheſter. 


The Defendant was an Attorney. At the firſt Trial the 
Jury found that He had aQted beyond his Office and Authori- 
ty or his Duty as an Attorney; and gave a Verdict for the 
Plaintiff: Which Verdict was ſet aſide, and a New Trial 
granted. The ſecond Verdict was alſo found for the Plain- 
tiff: which ſecond Verdict was now prayed to be ſet aſide 
alſo; and a third New Trial was prayed, A Rule was 
made upon the Plaintiff, to ſhew Cauſe. 


Upon ſhewing Cauſe, Mr. Morton's Report was read; and 
the Queſtion was much litigated: But it is not neceſſary to 
ſpecify the Particulars ; becauſe only the general Doctrine 
laid down is meant to be here taken Notice of. - 


Lord MaNnsFIELD -—— There is no Ground to ſay that 
a New Trial ſhall not be granted after a former New Trial 
has been once ganted before, ; 


* I ſuppoſe There is an Index to a Report Book *, which miſtakes a 


hisLordſhip deciſive particular Reaſon in a particular Caſe, for a Gzne- 
meant 6th par, Rule, See Modern Caſes, Index, under the Word 


Modern I » 57 

where the “Trial. 

Index ſays 

—< After a Trial at Bar, a new Trial denied,” Sed gu, 


But there is no ſuch general Rule as has been ſuppoſed, A 
New Trial muſt depend upon anſwering the Ends of Juſtice. 


However, in the preſent Caſe, He ſaid, He did not ſee 
any Reaſon for a new Trial. He obſerved that here is no 
Queſtion of Right, nor any great Value: And upon the 
Whole, he was clear that no New Trial ought to be 


granted. 


Mr. Juſtice YaTEs was clear, that a ſecond New 
Trial might be granted, as well as a firſt, if the Reaſons for 
granting it were ſufficient. | 


But He alſo thought that in the preſent Caſe there was zs 
ſeflicient Reaſon for granting one. 


Mr. 
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Mr. Juſtice AsTox The Caſe of Gawinne verſus 
Poole et al. in 2 Lutw. 935. which cites Olliet and Baſey's 
Caſe in Sir T. Jones 214. does not contradict the Poſition —— 
That an Attorney may exceed his Authority and Juriſdic- 
« tion ; and if he acts ſo with his Knowledge, may be guilty 
© as a Treſpaſſer.“ And the Caſe of Moravia verſus Sloper 


et al“. in C. B. Compns 574+ recognizes the Doctrine that 


in juſtifying under the Proceſs of an inferior Court, it 
is neceſſary to ſhew it to be within the ſariſdition.” 


Upon the whole Circumſtances of this Caſe, he concurred, 
that no new Trial ought to be granted. | 


Mr. Juſtice HewirtrT 
the Caſe is out of the Juriſdiftion of the Inferior Court, I 


think He will be anſwerable: Eſpecially, if He knows it 
clearly. Here, He did know it. And beſides this, the Jury 
have found that He even went beyond and out of his Duty as 


an Attorney. 


The Granting a new Trial a ſecond Time muſt depend 
upon the Circumſtances of the Caſe: *'Tis very difficult to 
lay down any certain Rule. Indeed, if Two or Three ju- 
ries have determined upon the ſame Point and the ſame Cir- 
cumſtances, it may be a Matter of Deſcretion, not to grant 
a New Trial, but to leave the Matter at Reſt. h 


Upon the Circumſtances of the preſent Caſe, no New 
Trial ought to be granted, 


Per Cuk.” unanimouſly 


The RuLe to ſhew Cauſe why there ſhould not be a 
New Trial, was DISCHARGED. 


Mayor of Norwich ver/us Berry, Gent. 


HIS was an Action for a Penalty of 40s. for the Breach 
of a By-Law. | | 


The Declaration ſtated the Conſtitution of the Corpora- 
tion ; which was incorporated by a Charter of King Henry 
the fourth, with a Power to make By-Laws. The Charter 
impowers them to chooſe a fit and proper Perſon to be She- 
riff Sc. The Corporation made a By-Law, which is parti- 


cularly ſet forth in the Declaration, and whereof the Validity 
was not conteſted, impoſing a Penalty of 40s, upon every 
| | Member 


If an Attorney knows that 
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Member of the Corporation duly elected Sheriff, who ſhould 
refuſe to take the Office upon Him. The Declaration then 
ſhews a due Election of the Defendant to be Sheriff; a due 
Notice to Him, of ſach his Election; and an abſolute Re- 
fuſal by Him, to ſerve and execute the ſaid Office. It like- 
wiſe ſtates an Oath which he was obliged to take, “to ſerve 
„ the Office, and to ſubmit to the Penalties &c, 


The Defendant pleads, That he is, and was at the Time 
of his Ele&ion to the Shrievalty, and has continued for twen- 
ty Years laſt paſt, an Ar TOR NET of the Court of Common 
Pleas at Weſtminſter ; and that he has, during all that Time 
practiſed, and fill does continue to PRACTISE as Such; and 
that by the ancient Cuſtom of that Court, Time out of 
Mind uſed and eſtabliſhed, no Attorney of the ſaid Court 
ſhall, during the Time of his acting as Such, be drawn or 


' compelled c Cc: And ſo pleads his Privilege in due Form. 


He then ſhews that the Oath of Office of Sheriff requires 
his Reſidence at Norwich, during his Shrievalty ; which is 
incompatible with his neceſſary Attendance at Veſfiminſter, 
in the Court of Common Pleas. He ſhews proper Notice 
given by him, of this his Excuſe and the Cauſe of his Re- 
fuſal to take upon Himſe!f and ſerve the Office ; and he 


concludes with juſtifying ſuch Refuſal, 


The Replication avers that he was re/ident at Noravich, 
at the Time when he was firſt admitted an Attorney of the 
Court of Common Pleas; and had been ſo for many Years 
before that Time: And that being an Inbabitant and Houje- 
keeper in Norwich, he was admitted an Attorney of the 
Common Pleas. | 


The Defendant demurred to this Replication : And the 
Plaintiff joined in Demurrer. | 


The QuksTlox was Whether a Corporator reſident 
* in the Corporation, and afterwards becoming and being 
© admitted an Attorney of one of the Superior Courts in 


' *© WPeftminfier-Hall ; and after ſuch Admiſſion, duly elected 


«« Sheriff of ſuch Corporation; is privileged from ſeruin 
* theſaid Office.“ 8 15 | of F . 


Mr. 4/bur/t, on Behalf of the Defendant, argued in the 
firſt Place, that His being reſident at Norwich is out of the 
Caſe; becauſe it appears upon the Pleadings That He 
«©: has been a PRACTISING Attorney of the Court of Com- 
*© mon Pleas for the laſt twenty Years :? And therefore the 
Place of his Re/#ence is totally immaterial. . 


If 
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If an Attorney lays his Venue in Middleſex, it hail not be 
changed on Application by the Defendant, on Account of 


his Reſidence in the Country: Provided He continues a Prac- 
* V. ante, 


tiſer. Pope et UN. verſus Redfearne, Un. Cc. H. 7. G. 3%. 
_ p. 2027. (on 
He is underſtood and ſuppo/ed to be attendant upon the Court; en Day 
whether He in Fact is ſo, or not. ar If) 


Having laid this Point aſide, as being out of the Caſe— 


The General Queſtion is, Whether an Attorney has this 
Privilege, or not.“ | | 


This is the Privilege of the Court ; not of the Attorney 
Himſelf. | | | 


The Form of the Writ of Privilege ſhews this: The Form 
of the Writ plainly conſiders it as ſuch. And numerous are 
the Caſes where Privilege has been allowed: Prouſe's Caſe in 
Cro. Car. 389. An Attorney was elected Coxftable; but diſ- 
charged fm executing the Office: So alſo in Noy. 112. 
Corner's Caſe. In George Venable's Cale, Cro. Car. 11. He 
had been preſſed for a Soldier; and the Writ of Privilege was % 
granted. In the Caſe of Jonathan Evingdin, an Attorney, 2 

Str. 1143—He was ſummoned on the London Militia, and 
exempted : So in Heaton's Caſe, 2 Barnes Notes, p. 33 f. 4 p. 42. in 
M. 14G. 2. He had his Writ of Privilege to excuſe Him yjto Edit, 
from ſerving in the Trained Bands of the City of London. 

And there is a Precedent of the like Kind in the Offcina 

Brevium 164. and another in p. 174. In Stone's Cale, 1 

Ventr. 16, 29. who was a Copyholder of a Manor, and the 

Homage had choſen Him Collector of the Lord's Rent for 

the Vear following; His Privilege was allowed. So, in the _. 
Caſe of Bailiff of a Borough, (Oficina Breviam, 165;) or a 

Mayor of a Borough, (Oficina Breviam, 174) a Writ ſhall 

iſſue. Evingdon's Caſe, abovementioned, cites the two Pre- 

cedents of Officina Brewium 154 and 174; and recognizes 


them. 
1 Berners Notes 29 J. Seymour Richmand's Caſe—He had f p. 3 in 
been elected Bailiff of Abingdon in Vers The Court refuſed 40 Edit, 


to ſet aſide the Writ of Privilege which He had obtained; 
and ſaid, the Corporation muſt act at their Peril. | 


It appears by Evingdon's Caſe in Sir 7. S. 1143. and by 1 
Lew. 265. Stane's Cale, that the Power of ſerving by Deputy 
makes no Difference. we 


However, 


Ae 
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However, bis Office can zot be ſerved by Deputy. 


Here, the Sheriffs ſwear “ that They or One of them ſhall 
ebe reſfident at Norawich during the Time of their being She- 
« riffs.” And the Nature of the Office of Sheriff requires 
perſonal Aitendance. | 


If it be objected, that He was a Corforater at the Time 
« when He was admitted an Attorney”— This is 20 Crime in 
itſelf; nor is One, with Reſpect to the Corporation. Upon 
his Admittance to be an Attorney of C. B. the ſupertor Pri- 
vilege of that Court attached: And the Court of Common 
Pleas has a Right to require his Attendance there, upon his 
public Duty, in Preference to that of a Member of a private 
Corporation. | 


Mr. Wallace, cbutra, for the Corporation of Nerawich, 


By the Charter of H. 4. the Corporation are to have She- 
riffs. | 


The Privilege of an Attorney ſhall not protect a Corpora- 

tor from accepting and executing the Office of Sheriff; 

6 which He is under a prior Obligation to accept; and was ſo, 
long before his Admiſſion to be an Attorney of C. E. 


In 1 Ld. Raym. 29. Rex & Repina verſus Larwicd—it is 
laid down by Lord Chief Juſtice Holt and Sir © ples Eyre, 
«© that no Man can be exempt from the Office of Sheriff, but 
«© by Act of Parliament or Letters Patent.“ In Proof where- 
of, are cited Sa vi 43. /'erbert Pelham's Caſe: and 9 Co. 
46 . The Earl of Salop's Cale. 


Dr. Lee's Caſe, who was choſen Expenditor of Romney 
Marſh ; and the Cale of a High-Conflable who was exempted 
from being Collector for the Poor, during his Office of High- 
Conſtable, in Sir Thomas Jones 46. and Alderman Abdy's 
Caſe, in Cro Car. 585, and Sir 1” 7//;am Jones 462. who be- 
ing an Alderman of London, was diſcharged from ſerving the 
Office of Conſtable for his Pariſh' in &; may all ſeem to 
be, in ſome Degree, Authorities againſt me. | 

| 

But theſe were ſuperior Offices. So alſo was Evingdon's Caſe, 

in 2 Frr. 1143. | | 


NV. N. The As to Offcina Brevinm 166, 174*. The two Precedents 
two Prece- cited from thence are no Autho: ities, They are no ſettled 


eee u Determinations : The Writs iſſued of Cour/s. 
Dab rei- | 


um are in 
CB. Temp. ; There 


Jac. Is 
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There is no Writ of Privilege for Attornies, in che Regiſ- 
ter, as to ſerving Offices : They are only, as to Suits. | 


The Ofof a Sheriff is ſuperior to that of an Attorney. 


Ey entering into the Corporation, Ie obliges Himſelf to 
bear all the Offices of it, to which He may be in future 
elected: And here He is alſo bound to it by his Oath as a 
Corporator, 5 


 Fhovgh an Attorney's Privilege is the Privilege of the 
Court to which He belongs; yet the Attorney may wave it. 
So, where He is Co-Defendant or Co- Obligor, He loſes his 
Privilege. | 


He is therefore bound to bear this Office, in common with 
the other Citizens of Norw:ch. 


Mr. Abu, in Repiy—This Queſtion is between the 
Corporation and the Attorney, about a mere Corporate-Of- 
fice: It is not a Queition of Prerogative of the Crows. 


The Saperiority or Inferiority of the Office is not the 
Queiion : The Queſtion 15—** Whether the Court of Com- 
mon Pleas are to loſe the public Service of the Attorney, 
«© or not.“ | | 


His Obligation and Oath to the Corporation mult be con -., 
fined toe Offices to which He is properly eligible, His In- 
capacity to execute it ariſes zpon his being admitted as an At- 
torney of the Common Pleas; which was no Crime in Him: 
And if it was no Crime, He can not be thereby liable to a 
Forteiture. 


An Attorney can not be properly ſaid to wave his Privi- 
lege. If it does not judictaliv appear, the Court can not 
indeed take Notice of it: But if it does judicially appear, 
the Court may inter poſe. | 


If an Attorney is joined with Others as a Defendant, They 
can not All have Privilege: And tuercfore He loies is; de- 
cauſe All muit have it, or None. 


Lord MaxsFigLd, after ſtating the Cafe minutely, 
ſaid, The Queſtion is very properly put, upon this Record, 


] own, that on a former Motion relating to this Conteſt, 

I thought it hard that aa Attorney ihoald become a Member 
of a Corporation, aud enj»y a! the Benefirs and Advantages 
_ accruing from his being a Member of 1uch Society ; and yet 
avoid the Burthens and troubiciome Otices which the other 
Members 
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Members of the ſame Society or Corporation were obliged to 
ſubmit to and undergo; I own, this appeared to Me to be 
unreaſonable, when the Matter was firſt brought before the 
Court, upon an Application for an Information againſt this 
ſame Defendant, for refuſing to take the Office upon Him : 
J had a ſtrong Prejudice againſt this Claim of Exemption 
from it, upon the Reaſon of the Thing on the it Fiew of 


the Queſtion. 


* Officina 
Brevium 
164 174. 


But upon looking into the Caſes, and hearing the Argu- 
ment of the preſent Caſe, I think it is too late to recur to 
Principles, in the Light wherein I had conſidered the Matter. 
For, the Privileges inſiſted upon, as the Ground of Exemp- 
tion, is the Privilege of the Court: And the Caſes cited in 
Support of it are very ftrong; particularly, the Caſe of 
Ewvingden, which relates to his Exemption from being on the 
Militia, a Service concerning me general public Safety of 
the Kingdom. 


[ lay great Streſs upon the two Precedents of near a Cen- 
tury and ® a Half ago, and xs Inſtance in Contradiction to 


them. 
The Caſe of a Sheriff of a County at large may poſſibly 


be a different Caſe. But I know that Barriſters are conſi - 
dered as exempt from ſerving zhat Office: and an Attorney 


might perhaps have the ſame Reaſon to object to it; though, 
indeed, that is not a Caſe ſo likely to happen. 


Prouſts Caſe (in Cro. Car.) is very ſtrong: For, there the 
Obligation to ſerve the Office aroſe from the Tenure of his 
Houſes; and He had bought ſeven Houſes in the Vill where 


He was elected Tithing-Man. 


The Oath to ſerve the Office and to ſubmit to Penalties,“ 
is only to be underſtood of ſuch as He is not excuſed from 


ſerving. And the Oath of Reſidence in Norwich is incom- 


patible with his Attendance at We/minfter, in the Court of 
Common Pleas. | 


| Therefore it is now a ſettled Point. The Attorney ought 
to have his Privilege allowed. 


Mr. Juſtice YaTEs—If he had /ef7 of his Bufineſs, 
his mere remaining on the R would be no Exemption to 


Him. 


But it appears upon this Record, “that He is, and has 
“for twenty Years continued, an a&ing Attorney of the 


Court of Common Pleas.” 
This 


Trin. Term 7 Geo. 3. B. K. 21 15 


6 


This is not a Conteſt merely between the City of Norwich 
and this Man : It is a Conteſt between the City of Norevich 


and the Court of Common Pl:as. It is the Privilege of the 


CouRT that is here in Queſtion, It has exiſted as /ong as 
the Court: And the Crown cou'd not, by a Charter granted 


to a, Corporation, take it away. 


The Court muſt have Mini/ters : The Attornies are its Mi- 
niſters. 23 


The isferior Duty to the Corporation mult. give Way, 
where it interferes with the ſuperior Daty to the Court and 


to the Public. | 


The Caſes of Stone and Proyſe are very ſtrong. The Ge- 
neral Uſage of the Kingdom, or the particular Cuſtom of a 
Town, ihall not take away this Privilege. 


By the Charter, the Corporation are to chooſe a ft and 
proper Perſon, This Man is a lo, 


The Oath of the Corporator muſt be confined to due Elec- 
tions, and to Perſons not having a /awwful Excuſe. This Man 
has a lawfal Excuſe. An Attorney ſhall be exempt from all 
Offices incompatible with his Attendance in his Court. The 
Intereſt of the Kingdom is concerned in this. The King can 
not, by a local Charter, take away this Privilege. An At- 
torney has this Privilege, becauſe He is bound to attend the 
Court of which He is a Miniſter : He is intitled to 2zhzs Privi- 
lege, as much as He is to that of not being called out of 
his Court by a Suit brought againſt Him in another Court. 
And as Heis obliged to this Attendance on the Court of Com- 
mon Pleas; therefore He is not within the By-Law, which 
makes his Attendance requiſite in another Place: For, He 
can not be neceſſarily attendant in both Places at the ſame 


Time. 


Mr. Juſtice As ro -/ He had left off Practice, it 
had been quite another Caſe. In the Caſe of Bury verſus 
Maynard Clarke, Eſq. who had been an Attorney, and had 
left off Buſineſs, and would have ſet up his Privilege ; there 
was produced a Rule of 1654. That an Attorney not act- 
« ing for a Year, (unleſs hindered by Sickneſs,) ſhall loſe 
his Privilege.” The Name coutinuing on the Roll ſigni- 
fies nothing. | 


Bat whilſt He does continue to praiſe, the Privilege © of 


* not being drawn from attending his Court” is as old as the 
| Court 


6 
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Fray 2d 
July 1757, 


Court on which he is attendant. The Officina Brevium ſhews 
it as far back as the Time of King James the Firſt. 


The Privilege is inſtituted for the Sake of the Suitor, © that 
* the Attorney in his Cauſe ſhall not be drawn away from 
* his Court, which it is his Duty to attend.” Therefore a 
Superior or an inferior Office makes no Difference, in my Opi- 
nion. 


Mr. Juſtice HEwWwITT— The Privilege of the City of 
Norwich is much more recent than this Privilege claimed as 
an Attorney, The former 1s only ſince the Time of H. 4: 
But the Privilege of the Court of C. B. is immemorial, An 
Attorney is not to be drawn away from his Attendance on his 
Court, to attend-anyY ether Offices whatſoever. So ſays the 
Writ itſelf : And the Caſes which have been cited, ſhew it. 


Stone's Caſe and Proy/e's Caſe are ſtrong. 


a ; 
The Caſes do not enter into any Priority, or inquire avhen 
the Perſon became privileged: They all look at the Circum- 
ſtances of the Party at the Time of his being required to exe- 
cute the Office put upon Him. 


Therefore, upon all the Caſes conſidered, I think this At» 
torney is antitled to his Privilege. : 


Per Cur”. unanimouſſy—- 


JupcmEenT for the DerExDaxrT; 


Rex ver/us Sutton. 


SN Fletcher Norton moved to quaſh an Indictment for a 
N:Jance in keeping a Hoaſe (near Fp/am) tor inoculating 


for the Small-Pox The Caſe of Rex verſus Hilmer and 


Nichols, in Ecfter Term 6 G. 3. in this Court, was cited ; 
and another Caſe or two were hinted at, where Rules had been 


made to ſhew Caule. 


But per Cun?.—You muſt demur: We do not of 


Courſe quath Indictments for Naſances, upon Motion. We 
have thought of this: We are not bound to quaſh zhis In- 


distment on Motion. You muſt demur. 


MorioN DENIED. 


Belither 


— 
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HBelither ver/us Gibbs. Saturd rh 
July 1767. 


HE Defendant had moved to be diſcharged on Con- 
mon Sail; and had obtained a Rule to ſhew Cauſe 
why he ſhould not be ſo. | | 


The Queſtion was, Whether the Plaintiff in an Action 
« of Debt upon a Judgment for upwards of 10; can hold 
„% the Defendant to Special Bail, in his Court, where the 
«© Original Cauſe of Action was under tl. but the Judg- 
„ ment, by the Addition of Coſts, exceeded 101. 


Sir Flaucker Worten, on Behalf of the Plaintiff, ſhewed 
Cauſe, upon the laſt Day of lat Term, why the Defendant 
ſhould not be diſcharged on Common Bail. 


He obſerved that the two Courts of King's-Bench and 
Common Pleas difzr in their Practice. C. B. hold to Special 
Bail, in ſuch Caſes: B. R. accept Common Bail. And he 
argued in Favour of the Practice of the Court of Common 


Pleas. 


Coſts are Damages. It is one entire Judgment: And it 
muſt be one entire Execution. 


Mr. Davenport, contra, relied on the Practice of this 
Court; argued that it was right and reaſonable; and cited 
the Caſes of Gammage verius Watlin, P. 7 G. 2. B. k. 2 
Str. 975 and Robinjen, Un. c. verſus Niccolls, Tr. 10 & 
11 G. 2. B. R. 2 Str. 1077 ſtrong in Point. In the former 
of thoſe two Caſes, the Debt was three Guineas : But the 
Coſts ſwelled it to 144. 10s. Here the Original Debt was 
only 31. gs. 64; but by the Addition of Colts, it is ſwelled 
up to 14/. But, as the Original Demand did not require 
Bail, the Addition of Colts will not alter the Cate. 


Lord MansFieLp—'Tis Pity that the two Courts 


ſhould differ in their Practice upon an At of Parliament ®, «y . 
There is Reaſon, I think, to lean againt requiring Bail on c. 29. § x. 


the Action of Debt on judgment, when it could not be re— 
quired 1n the Original Action. | | 


In Error, brought upon an Action of Debt on Judgment, 
the Action of Debt on the Judgment follows the Nature of 
the Original Action: And yet Bail ſhall not be required on 
bringing a Writ of Error upon the Judgment obtained in the 


Action | 
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TY Action of Debt on the firſt Judgment. This was ſo ſettled in 
the Caſe of Bialeſon E/q. Adminiſtrator Ac. verſus Whytel 
Eſq. Tr. 4 C. 3. in this Court. [V. ante, Pol. 3. p. 1545.] 


Mr. Juſtice Asron— The Practice of 2bis Court is 
more in Favour of Liberty, than that of the Common Pleas. 


Lord Maxs FIELD ſaid, There ſhould be a Unifor- 
mity between the two Courts. And he recommended it to 
Mr. Juſtice AsTon, to take a Note of this Matter, and talk 
with the Judges of C. B. about it. He obſerved, that the 
Subject will get Nothing by this Court's zt holding to Bail; 
becauſe the Plaintiff will bring bis Action in the Court where 
He can hold the Defendant to Bail: So that the Defendant 
will not be at all relieved from finding Special Bail, when 
the Suit may as well be brought in the Court which does re- 


quire it, as in that which does not. 


Cur*.—It is ſettled in this Court, That Common 
* Bail ſhould be accepted: And We muſt keep to our own 


Rule. 


The Rur was therefore made ABSOLUTE, © That 
* the Defendant be diſcharged upon Common Bail.” 


Note—Tuz Court took the proper Methods of ob- 
taining a Uniformity of Practice in the two Courts, 
for the future, And, in Conſequence thereof, 


Lord MaxsTIELD now declared the Reſult of a 
Conference they had had with all the Judges: Which he 
ſhortly expreſſed, in the Words, or to the Effect following 


J have laid this Matter before all the Judges. They All 
think cur Practice to be the more reaſonable, and more 
agreeable to the Act of Parliament: And I believe the Court 
of Common Pleas will alter their Practice. 


- 


Mondaycth Rex verſus Eyres and Bond, Manucaptors of 
"uly 1767. Houncel. 


T HIS Recognizance had been forfeited; a Scire facias 

brought upon it; and a Levari fuctas iſſued; and the 
Sheriff returned 201. /:4ied of the Goods and Chattels of 
Bond; and that Eyres had not any Goods Cc, whereof Cc. 


On 
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On Tueſday 12th of May laſt, Mr. Srow moved that I 
might tax the Proſecutor's Coſts ; and that they might be 
paid to the Proſecutor out of this Sum levied. 


Tux CovurrT gave Him a Rule to ſhew Cauſe : But the 
next Day, on being fully apprized how the Matter ſtood, 
and that it was the King's Money, They thought They could 
not make ſuch a Rule; and Ordered that it ſhould zo: be 


drawn up. 


Mr. Lucas now renewed Mr. Stoww's former Motion. He 
ſaid the Court of Exchequer had been applied to: And that 
They thought the Matter was not ſufficiently before Them, 

for Them to make any Order therein ; it being, at preſent, 
before this Court. | 


Lord MANSFIELD— Let the Mafter tax the Cofts : 
And let Notice be given to the Defendant and the Bail, to 
ſhew Cauſe why the Coſts fo taxed ſhould not be paid to the 
Proſecutor ; and the Surplus of the Money levied be return. 
ed to the Defendant or the Bail upon whom it was levied. 


This is the beſt and eaſieſt Method. The King has no In- 
tereſt in this Money: He is only Royal Truſtee for the Party. 


Caſtelman's Caſe, ads”. Price, Clerk. 


V. poſt. pa. - 


1 was a Queſtion on the Inſolvent Debtor's Act, 
5 G. 3. c. 41. wherein it was provided “ that all thoſe 


*© who did not obtain their reſpective Diſcharges before the 
* 1ſt Auguſt in the Year 1767, ſhould be excluded the Be- 
«© nefit of the At.” [V. p. 725. /e&. 40.] 


Tueſdayyth 
July 1762. 


This Man had been brought up to the Quarter Seſſions of 


Surry; and They had declared Him to be zrrelievable ; be- 


cauſe He was charged with an Outlawry: Therefore They 


remanded him. 


Note — The Perſons intitled to receive the Benefit of the 
Act, were thus deſcribed in it“ All and Every Perſon wha 
* on the 1ſt of January 1765, was or were, or at any Time 
* ſince have been, and at the Time of making our every 
% ſuch Lift ſhall be, really, an actual Priſoner or Priſoners 
*© in'the Cuſtody of any Gaoler or Gaolers or Keeper of 
any Priſon reſpectively, 2p any Proceſs WHATSOEVER, 


e - 
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«« for or by Reaſon of any DeBT, Dau AE, Coſts, Sum 
or Sums of Money, Contempt, OR OTHERWISE,” 


Mr. Cox, on Behalf of the Defendant, ſaid it was a very | 
hard Caſe ; and a Caſe of great Compaſſion. 


The DirriculTY was how to come at Relief. 


The Cour thought, The beſt Way would be by 
removing the Order hither; And, there being no Clauſe in 


the Act to prohibit a Certiorari, They granted One. 


Ailward's Caſe was mentioned, where a Verdict had been 
obtained againſt Him, in an Action for a malicious Proſecu— 
tion, and 500. Damages; and the Defendant was commit- 
ted thereon, and remained in Priſon upon a ſpecial Capias 


utlagatum, for that Cauſe only. 


V. po, towards the End of this Term. 


* 

Wedneſday Rex verſus Dawes : 
8th July 

1885 Rex verſus Marten. 
V. ante, („inc helſea Cauſes.) 
p. 1962. and 


P. 2022, © tifs- ESE Cavſes ſtood adjourned from Tuęſaday the 10th 
| | of February laſt. | | 


The Cour having maturely confidered them 


Lord Mansr1s1.D now delivered their Reſolution ; after 
recapitulating the Subſtance of what had already paſt, 


It having been ſuggeſted, from the Bar, upon the Occaſion 
of different Motions impeaching the Titles of Corporators in 
the Borough of Winchelſea, after a long quiet Enjoyment ; 
that it would be abſolutely neceſſary to draw a Line, and 

„ to fix the preciſe Period of Poſſeſſion, which ought not to 

& be diſturbed by any Information ia the Nature of a Quo 

* VWarranto granted under the diſcre:ionary Power given 

«© by g Arn. c.20;” the Court declared, in the Beginning 

* | of laſt Michaelmas Term“, that, from the Reaſon and 

6 4 „ Analogy of ſeveral Statutes upon ſeveral Matters, a 

R quiet and undiſturbed Poſſeſſion of a Franchiſe for 20 
« Years, ought to be a Bar to any Application made 


* to this Court; though it could be no Bar to the 
| » " King 


— 
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0 © King Himself, if He ſhould think fit to Proteus the Uſar- 
N pation by his Attorney-General.” 


The Court, at the ſame Time docks, ce that, within 
„ 20 Years, Length of Time might weigh as pre/amprive 
Evidence; or as one Circumſtance joined. to Others, to 


- 189 ſhew the Impropriety of granting an Information.“ 


„A to this Diſtinction, in the ſame Term, the Rule 


—— 


apainit Edwin Wardroper was diſcharged“. The Objection“ V ante, 
of Non-Reſidence at the Time of his Election being denied, P. 1965. 


the Length of Time, though within 20 Years, ſupported the 
Denial, and ſet the Informers in ſo unfavourable a Light, 
that the Rule was diſcharges with Cots. 


In Hilary Term, the Rule againſt Richard Wardroper 
; (Lond of Time, though within 20 Years, IT and 
err obne his Defence, ) was diſcharged 7. 


In the ſame Term, the Rule now under Conſideration againſt 


+ P. 20253 


\ Dawes was diſcharged f. The Counſel for Dawes did not f P. 2024. 


read his Affidavit: The Counſel for the Rale talked of it, 
and obſerved upon it, but did not chooſe to read it. 


A Doubt aroſe in my Mind, «„ Whether the Rule was 
„ rightly diſcharged ;” becauſe, if Dawes did not deny the 


Incapacity objected to Him, which was a Fact within his 


own Knowledge; it ought to be taken to be true. 


1 doubted *©< whos, the Defect of Title vets admitted, 
an Information ought to be refuſed, if applied for within 
«© 20 Years.” But, if it ought to be refuſed; as Cartainty 
is one great Object of all legal Determinations, and peculiarly 
to be wiſhed for in that Branch of the Law which concerns 
Corporations (becauſe ſuch Queſtions are often agitated 
with a Heat and Spirit not to be ſatisfied by the beſt Reaſons 
of the ſoundeſt Diſcretion, and only to be checked by the 

Authority of Rules and Precedents deliberately ſettled upon 
former Occaſions;) | wiſhed the Matter might be further 
conſidered; and that the Reaſons of the Judgment, whatever 


it might finally be, ſhould be fully underſtood. I mentioned 


my Doubt the next Morning. Then, the Affidavit of Dawes 
Was read; which does, in Effect, admit the Objection at the 
preciſe Time of his Election. | 


We took Time to think of it. 


, In the fame Term came on the Rule againſt Thomas Mar- 
ten, now under Conſideration. And Both were enlarged, with 
ParT IV. Vor. V. O Liberty 


5 
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Liberty to file Affidavits, as to the Conſequences to the Cor- 

poration, from granting Informations againſt Either or Both 
V. p. 2023, of Them. * | 

2024, | | 

The Affidavits made purſuant to this Order, were read laſt 
Ea/ter Term: But, a Bill having been brought into the Houſe 
of Commons, relative to the Subject Matter of theſe Moti- 
ons, We /«ſpended giving any Opinion. The Houſe of Com- 
- mons not having thought fit to entertain that Bill, We are no 
called upon to gie our Judgment. Fg 700 


And firſt—As to the Rule againſt Dawes— 


It is an Application, for Leave to exhibit an Information 
againſt him, to ſheu by what Authority He claims to be a 
Freeman ef the Borough of Minchelſea; upon this Ground 

— That by the Conſtitution of the Borough, No Perſon 
© can legally be elected a Freeman, who does not r-/ide and 
pay Scott and Lott in the Town, at the Time of his Elec- 
e tion: That Dawes was elected on the 22d of September 
1747; and that He did ut then, or at any Time before, 
« reſide or pay Scott aud Lott in the Borough.“ | 


It appears upon the Evidence, That before his Election to 
the Freedom, He was Town Clerk of the Borough, and con- 
ſtantly attended all the Corporate Buſineſs; That ſoon after 
his Election, He hired à Hoy/e in the Town, and has belt 
there ever lince, with his Wife and Family; That from that 
_ Time to this He has erved all the Pariſh Offices, and paid 
al] Kinds of Taxes ;, That Two of the Three Informers were 
preſent at his Election, and voted for it; That he has gene- 
rally woted in the Corporate Aſſemblies at the ſame Time 
with all the Three Informers, and None of them ever made 
the leaſt O5e4/on to his Right, till within Nine Months be- 
fore this Application; That He has been elected into and 
ſerved the Office of a Jurate from the Year 1756; That He 
has vice been Mayor, and in 1762 was elected to that Office 
unanimoiiſly; That He has conſtantly exerci/ed all the Rights 
of a Freeman, from the Time of his Election in 1747 till the 
preſeat Application, without any interruption whatſoever ; 
That any derivative Rights would be affected by a Flaw in 
his Title; which might throw the Borough into great Confu- 
ſion, and perhaps tend to a Diſſolution of the Corporation. 


UnDtEr theſe Circumſtances, We are clearly and unani- 
mouſly of Opinion, That it would be contrary to the Truſt 

.Tepcſed in Us, by the Statute of Queen Anne (which had a 

View to /peedy Profecutions, and to guicken the Removal of 
Uſurpers,) to give Leave to ee Informers who now apply, 
; to 
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to make Uſe of the King's Name and Suit, to call the Vali- 
dity of this Franchiſe in Queſtion, ps 


Our Grounds are Three, taken together. 


Firſt—The Light in which the three Relators, now in- Reaſons, 
forming the Court of this Defect of Title, appear; from 


their Behaviour and Conduct relative to the Subject Matter 
of their Information, previous to their making this Motion. 


Secondly— The Light in which the Application itſelf ma- 


nifeſtly ſhews their Motives, and the Purpoſe which it is cal- 
culated to ſerve. 


Thirdly—The Con/equences of granting the Information. 


As to the Firſt—The Objection does not lie in 2heir Mouths. 
They all knew the Conſtitution of the Borough, before Danves 
was elected; and They All knew He did not then reſide: Yet 
Two of the. Three voted for him; and All Three have voted 

with him, ever ſince the Year 1747 ; have acguieſced in his 
being a Jurate, ever ſince the Year 1756, and in his being 


twice Mayor; and have a//znted to many Perſons deriving . 


Rights under Him, as if He was duly qualified, 


They come now to complain of their own Tniquity « They 
come to ſet aſide Effects of which They Themſelves have been 
the Cay/e. They come to defire They may repreſent the 
King, to proſecute Guilt of which They Themſelves are Par- 

takers, They have laid a Snare for the Corporation; drawn 


Them into Error; and, after having been 'Tempters, defire 


to put on the Character of Accuſerss Non tali Auxilis, nec 
Defen/oribus iſlis. The Cauſe of the King and Public, for 
the Uſurpation of a Franchiſe, ought not to be truſted in 


uch Hands. | 
Secondly—They ſhew no Right or Intereſt of their Own, 
or of any other Perſon, which depends upon invalidating the 
Title of Dawes : Therefore They can only inform as Amici 
Curiæ, or in general. | | 


But the Objection is ſuch, That ſo far as the Borough or 
the Crown is concerned, it has been ſubſtantially cured, ever 
ſince his Election. No new Conſtitution has been uſurped 
on the Crown. | 


It is admitted, * that Reſidence is a nece//ary Qualiſication. 
But the Ezd for which it was made a Qualification has been 
fully anſwered in the preſent Caſe, by his ſubſequent Con- 
e 5 2 duct 


1. 
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| duct: For, He has relided, and executed all the Offices, ever 
. ſince his Election. 


It would therefore be acting with the utmoſt Rigour of the 
fummum Js, if the King Himſe f was to pry with Eagle's 
Eyes into ſuch a Defect; and, certainly, ought not to be in- 
dulged, by this Court, to private Informers, ACCOMPLICES 
in the Uſurpation. 


Thirdly The Con/equences of granting the Information may 
be fatal to the Borough ; and an Example thereby ſet, that 
Men may lie in wait, and lay a Scheme, for many Years, to 
draw a Corporation into Acts, which They may afterwards, 
for occaſional and corrupt Views, turn to their Deſtruction. 


The Parliament have intruſted Us with the Authority to 
give a private Informer Leave to proſecute the Uſurpation of 
a Franchiſe, in the King's Name. 


We are All clearly and unanimouſly of Opinion, “ that 

«© THESE Informers ought not to have that Leave; and 

„that it never ought to be granted to any Informers, who 

„ ſnall appear, under all the ſame Circumſtances, in the 
& /ame unfavourable Light.“ 


As to the Rule againſt Thomas Marten—The Application 
is for Leave to exhibit an Information againſt Him, that He 
may likewiſe ſhew by what Authority He claims to be a Free- 
man of Vinc helſea. 


The Objection is—That He did not pay Scott and Lott, 
at the Time of his Election. | 


The Caſe, upon the Evidence, appears to be this. —He 
was elected on the firſt of October 1753; He has, ever ſince, 
attended almoſt every Aſſembly of the Corporation ; and He 
has, all along, woted and acted as a Freeman, without the 
leaſt Objection to his Title. One of the Three Informers, 
now applying againſt Him, cozſented to his Election and 
voted for Him, with full Knowledge ; and has voted auirth 
Him upon almoſt every Occaſion fince. And He has voted, 
upon ten ſeveral Occaſions, with the other Two ; Yet nei- 
ther They, though they then knew the Objection now made, 
«© that He was not rated,” (for They do not alledge it as a 
new Diſcovery,) nor any other Member of the Corporation, 
ever queſtioned his Right. 


Beſides a Tenement which He occupies, of ol. a Year, 
He is ſeized of a Freehold Meſſuage and Land within the 
Borough: And by a Church-Rate made after the iſt of O#»- 


ber 
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ber 1753, He was af/efed from Eaſter 1753, and paid fach 
Aſſeſſment; and ſince his Election, He has couſtantly been 
rated and paid. 


The Informers ſhew no Right in Themſelves or any other 
Perſon, which depends upon invalidating the Title of Marten. 
No Queſtion ariſes upon the Conſtitution of the Borough. 
The only Defe& charged upon Him is, „the not being rated 
* at the preciſe Time of his Election :?? Which He wow is, 
and has been ever fence. 


Many of the Reaſons upon the former Caſe (of Daves } 
hold in this: Though this Caſe is weaker than Dawes's, 
However, We are ot Opinion that the Circumſtances which 
ſhew this to be weaker, ought not to be nicely weighed ; 
becauſe they are oppofite Applications; (They who defend. 
Dawes, attack Marten: And though the one aſe is firunger 
than the other, yet the ſame Reaſons ought to have the ſame 
Weight in both Caſes; and they are enough alike to be con- 
nected in the ſame Judgment, ol 


The Peace of the Borough is preſerved, from Both, by 
the Exertion of that legal Diſcretion which is equally appli- 
cable tor the Benefit of Both. | 


Therefore We are All of Opinion, That Both Rules ought 
to be diſcharged, | 


BorH RuLES DISCHARGED. 


—ê— — — 


Rex wver/us Inhabitants of Taviſtock, 


This Cafe is already publiſhed in the Quarto-Edition of my 
SETTLEMENT-CaASes, No. 186. p. 578. | 


Rex verſits Oſborne. 


HIS Inditment had been removed into this Court, 

by a Certiorari; and the uſual Recognizance was 
thereupon entered intok. The Defendant was convicted, and *v, 5 & 6 
fined gol. and the Proſecutor had got a third Part of it, by W. & M. 


an Order of two Judges, purſuant to the privy Seal. 0. 11. 8 2, 3, 
| | madeperpe- 


tual by 8 & 
W. 3. c. 
On? * 33 
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On 7. hurſday the ſecond of this Month, Mr. Morion moved 
for Directions to Me, to tax the Proſecutor's Coſts under the 
Recognizance entered into upon the Certiorari; and had a 

| Rule to ſhew Cauſe. 


Sir Fletcher Norton ſhewed Cauſe. The Defendant has been 
fi ned gol; and the Proſecutor has received one-third of the 
Fine. Therefore He can not have Coſts under the Recogni- 
zance, over and above the one- third of the Fine. 


*TneWords 'The Recognizance refers to the Diſcretion of the Court“: 
ot the Act And the Court will not, in their Diſcretion, give Colts beyond 


0 that 
be. if the De. the one- third of the Fine. 


ſendant be 
convicted, the court of King's Bench ſhall give reaſonable Coſts te the Proſecutor, 
Ac. 


Mr. Morton — The Coſts I apply for, are the Coſts ariſing 
frem the Removal of the Indictment by the Defendant. We 
are intitled to theſe Coſtss ever and above the one-third of 
the Fine. 


He denied that the Coſts under the Recognizance are 470%. 
cretionary: They are abſolutely payable, by the expreſs 
Words of the Statute — “ the Coutt all give.” 


But THE Cour were of Opinion that the Proſecutor 
could not have bo:h theſe Advantages ; namely, the Coſts 
under the Recognizance, and alſo the one-third of the Fine. 

hey therefore made a Rule © that ] ſhould tax the, Coſts 
upon the Recognizance, according to the Direction of 
< the Act of Parliament; and that fo much as the Proſecu- 
«© tor has received for the one-third of the Fine be deducted 
out of the Sum allowed.” 


* 


Champion verſus Gilbert. 


N Thur/ay the 25th of laſt Month, Sir Fletcher Norton 
moved that the Defendant might be diſcharged upon 
Common Bail; and had a Rule to ſhew Cauſe. 


The Affirmation of the Plaintiff alledged ** that the De- 
«« fendant was indebted to Him in 5000/.” But it did not 
ſtop there; (which Sir Fletcher owned would have concluded 
Him :) It went on further, and added Words, which ren- 
dered it wapu/t tive. | 


The Words of it were—* That the Defendant is juſtly 
*© and truly indebted to Him 1n the Sum of ro. for ſo 
oP much 


A 
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much Money had and received of this Affirmant, and for 
which He has not accounted,” | | 


Tae Cour held. that theſe laſt Words rendered it 
not poſitive. And therefore the Defendant was 


DiscHARGED on Common Bail. 


Rex ver/us Caſtelman. 


(7. ante, p. 2119.) 


HE Order of Seſſions being now removed hither by 
Certiorari, Mr. Cox, ſupported by Sir Fletcher Norton, 
moved to quaſh it: as not being within the Intention of the 
Act: It is a zegative Judgment only. And They urged, that 
He had been five Years in Gaol ; and had no other Creditor : 
And if He was not relieved now, He would be a Priſoner 


for Life. 


Mr. Baynham objected to the Certiorari; it not being 
granted within fix onths from the making the Order of 
Seſſions ; (for, it is now eighteen Months fince ;) and mo Vo- 
tice has been given to the Juſtices who made it; Boch which 
Circumſtances are required by the expreſs Direction of the Act 
of 13 G. 2. c. 18.5. in order to the due aud regular iſſuing 
of a Certiorari on a Proceeding before Juſtices of the Peace. 


Per Cur.*—The Juſtices had no Authority to give this 
negative Judgment, ** That He is irrelievable.”? Tis a Nulli- 
ty: It is no Order at all. But there is no Difficulty, if the 
Juſtices at Seſſions will act: He may be brought up again be- 
fore them; and They may make an Order of Diſcharge. 


We can. not meddle at preſent : becauſe there is no Notice 
to the Juſtices; and therefore no Certiorari was grantable. 


The beſt Way is, to apply to the Seſſions. 


Welford verſus Davidſon. 


N Action had been brought in this Court; and Judg- 
A ment obtained thereon, - A Writ of Error was brought 
in the Exchequer-Chamber, upon this Judgment; and Bail 

given on bringing the Writ of Error: And the Judgment of 
this Court was affirmed in the Exchequer- Chæinber. After 


which Affirmance, a Scire facias was brought here againſt 
| the 
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— — — — I 


— 


the Bail. The Bail pleaded Payment; and uſed all Methods 
of Delay: Whereby they ſtaved off the Payment of the Mo- 
ney recovered, ſo long, that the Intereſt of ii exceeded the Colts 
they were by the ordinary Taxation, to pay ; and conſequent- 
ly they would be conſiderable Gainers by the Delay. 


Mr. Wallace, on Behalf of the Deſoadane' in Error, moved 
that the Maſter might allow the Intereſt of the Money reco- 
*V. 13C. 2, wd, in Damages 
Stat. 2. c. 2. 
& 8, 9, 10. and ante, p. 1096. 


Lord MansFitLD You cannot go back further 
than the Judgment in the Exchequer- Chamber: For, the 
giving or not giving Intereſt, to that Time, was the Province 

+ See this Of the Court of Excveguer +: | 


Subject very 
My diſcuſſed, in Bodily v. Bellamy, ante, p. 1097, 


But the Maſter ſhould allow Intereſt FROM he 7 ime of 
FRY: the judgment by the Exchequer-Chamber. 


The Court made a RuLE accordingly: 


The End of Trinity Term 1767, 7 E. 3. 


Michaelmas 
155 5 
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8 Geo. 3. B. R. 1767. 
Rex verſus Thomas Elkins, "PRE. 
EE on | Nov, 1767. 


FT'HIS Man had been returned, by the Sheriff of 

Wilts, ** guilty of a Rescue ;“ (upon an Arreſt on 
meſne Proceſs:) And an Attachment of Courſe had 
iſſued againit Him, pon that Return. He was taken there- 
upon, and had been confined ſeven Weeks in the County- 
Gaol of Wilts ; and was afterwards bailed, to appear in this 
Court: Which He now did. 


Upon Friday the firſt Day of this Term, Sir Fletcher Nor- 
ton, on his Behalf, propoſed that the Court ſhould immedi- 
ately proceed to punith him, without going through the ordi- 
nary Courſe of his being examined upon Interrogatories; as 
no Denial by him, upon ſuch Examination, could excuſe him, 
after having been returned? guilty of a Reſcue” by the Sheriff. 


Tae Cour were of this Opinion. They ſaid, It would 
be giving an Opportunity to traverſe the Return ; which, in 
Caſe of a Reſcue returned, could not be allowed. And accord- 
ingly, They ordered him to be brought up again on this Day. 


And being now brought up, Sir Fletcher Norton cited an 
anonymous Caſe in 2 Saik.. 5 86. where Sir Samuel Ahry ſaid 
„It was the conſtant Courſe, upon the Return of a Reſcue, 
«© to ſet 4 Nobles Fine upon each Offender ; and * that He 
« had it from Mr. Juſtice Twy/den *.” 


And ſee Sir 
T. Jones, 
198. the 


Caſe of Penfold, Mariner, and Five Others, P. 34 C. 2. B. R. exactly agrecable 
thereto, Yet in Mich. 1739. 13 G. 2. B. R. Rex v. Alway et Al. the Court ſet 


5 Fine of only 6s. 8d, each; though Both theſe Caſes were mentioned 


Lord 


to them, 
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Lord MansF1ELD— That ſeems to be a ſtrange Rule: 
It puts all Reſcue-, in all Caſes and under all Cir- 
cumſtances, on the /ame Foot. 
„Mr. juſtice. Tarr Cs“ ſeemed inclined to have gone further 


He- itt was in the prelent Caſe: But as the Man had already been ſeven 


abient. 


Tueſday 


xcth Nov. 


1767. 


Wedneſday 
1th Nov. 


1767. 


Weeks in Frilon: They only 
Fixed Him 51. 


MEMoxR AN DUu. On a Queſtion—“ Whether the 
«« Defendant had zi/l Tarſday, to move in Arreſt 
* of Judgment ; or only till Menday: that is to 
ſay, ** Whether Sunday ſhould or ſhould nor be 
«« reckoned as One of the Four Days allowed for 
«« Motions in Arreſt of Judgment” —It was deter- 
«« mined ** that Sunday was not to be eſteemed 
*© holden to be 2v77hin Time to make ſuch a Moti- 
«© On.“ And the Practice is the ſame, on both Sides 
of the Court; the Criminal, as well as the Civil. 


» 


Rex verſus Charles Malden, 


(In the Crown-Paper.) 


[HIS was an Information in the Nature of Que War-. 
ranto, to ſhew by What Authority He exerciſed the 


Office of Bailiff of Malden, 


His Plea ſet forth Letters Patent of Incorporation 1 & 2 
Ph. & Mary; which direct that the two railiffs ſhould be 


annually elected, on the Friday next after the Epiphany - 


Which Bailiffs fo elected, having afterwards taken their Cor- 
poral Oath before TWo other ſenior Aldermen of the ſaid 
Borough well rightfully and lawfully to exerciſe their ſaid 
6 Office for One whole Year,” ſhould be and remain in the 
ſaid Office for One whole Year then next following. 


He further pleads, that ever ſince the Grant and Accept- 
ance of the Charter, at the Election and Nomination of Bai- 
liffs on the Friday next after the Epiphany yearly, the Bailiffs 
for the preceding Year have preſided, and have uſed and been 
accuſtomed and ought to preſide. | | 


That on Friday 6 G. 2. no Ele&ion was made of Bailiffs 


or a Bailiff, And that thereupon, on the Day next after 


it, 
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it, divers of the then Aldermen and Head Burgeſſes then hav- 
ing a Right to vote at the Election of the Bailiffs, and be- 
ing the major Part of the then Aldernien and Head-Bur- 
geſſes, did, by Virtue of and in Purſuance of the Statute in 
ſuch Caſe lately made and provided, meet and aſſemble to- 
gether in the Moot-Hall, for the Election of Two Bailiffs for 
the Year next enſuing ; and then and there proceeded to fuch 
Election: At which Meeting, He the ſaid Charles Malden 
(the Defendant Himſelf,) then and there being One of the 
Aldermen of the ſaid Borough, was prefeut and did prelide ; 
He the ſaid Charles Malden then and there having a Right 
to vote in that EleCGion, and being then and there the zeare/? 
then preſent in Place and Office to the Bailiff of the ſaid Bo- 
rough, and no Bailiffs or Bailiff of the ſaid Borough for the 
preceding Year being then preſent. | 


Then Ile ſhews his Election at this Meeting. 


Then Je ſhews, that after his ſaid Election, and before 
his Admiſſion into the ſaid Office or executing it, He did at 
the ſame Meeting take his Corporal Oath BEFORE Jonas 
Malden William Smart and John Edawick then and there 
being Three Oruer ſenior Aldermen of the ſaid Borough 
and the only Aldermen of the ſaid Borough who were preſent 
at that Meeting or Aſſembly, beſides Him the ſaid Charles 
\'alden, “ well rightfully and lawfully to exerciſe his ſaid 
*«* Office of One of the Bailiffs of the faid Borough for the 
«© {aid Year then next enſuing ;” and was zhereupon then and 
there, according to the Form of the Statute in that Caſe 
made and provided, admitted into and did take upon Him- 


telf the ſaid Office. And fo jattifes and claims under this 
Electioa and SwWEARING. ä 


The King's Coroner and Attorney replies ſix ſeveral Mat- 
ters; and, in his Reply, takes ſeveral Iſſues: One of which 
was, ** That Jonas Malden William Smart and John Ed- 
*© wick Were nos, nor was any of Them next in Place and Office 
to the Bailiffs.“ 


The Defendant rejoins, That Jonas Malbex, before 
whom (together with Milliam Smart and John Edawick) He 
the Defendant took the ſaid Oath, was the neareſt, then 
preſent, in Place and Office, to the Bailiffs of the ſaid Bo- 
rough, except Him the /aid Charles Malden; who was the 
neareſt, then preſent, in Place and Office, to the Bailiffs of 
the ſaid Borough, and who preſided at the ſaid Aſſembly or 
Meeting, and who was elected and nominated to be One of 
the Bailiſfs of the ſaid Borough, as in the Plea is mentioned. 


The King's Coroner and Attorney demurs to this Rejoin- 
der: And tor One of his Cauſes of Demurrer He ſhews— 
| That 
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© That the ſaid Charles Malden ought to have taken his Cor- 
poral Oath ** well rightfully and lawfully to exerciſe his ſaid 
«« Office Sc. for the ſaid Year then next enſuing,” BEFORE 
ſach Officer or Perſon as PRESIDED at the Eledtion as being 
the neareſt then preſent at ſuch Election in Place and Office 
to the Bailiffs or Bailiff of the ſaid Borough for the preceding 


Year being then preſent. 


The Defendant having joined in Demurrer, 
Mr, Walluce argued for Him. But 


Tu Court agreed that the Defendant was zo? pro- 
perly ſworn in before the PRESIDING Officer: Which is abſo- 
lutely neceſſary where the Election is made ander the Statute 

EV. ante, of 11 G. 1. c. 4*. | 
Vol. I. \ 


P-292, 30 3. 
Rex v. Roger Phillips, Mayor of Carmarthen, accord. 


Mr. Juſtice Asr ox cited Rex verſus Nance, Trin. 
1741, 14 U 15G. 2. B. R. In which Caſe, the Court took 
Time to conſider ; and the Reſolution was delivered by Lord 
Chief Juſtice LEE. They held, that the fourth Clauſe of 
that Act, (which relates to ſwearing-in upon Eie%tivns made 
under the Statute,) is general and poſitive (without any Ex- 
ceptions or Reſtrictions) ** that the Oflicer ſhall take the Oath 
« or Oaths by Law required, at the Time of his Admiſſion, 
into ſuch Office, BEFORE SUCH Officer as ſhall preSIDE 
c at ſach Election in Purſuance of the Act,“ There, the 
Court did not nor well could (as that Caſe was circumſtanc- 
ed,) enter into a Queſtion— Whether He could be ſworn 
«© ia before Himſelf. Neither, indeed, is it neceſſary to de- 
termine it here; becauſe it is not alledged that He avas 
«© ſworn in before Himſelf:** It is only alledged “ that He 
« did, at the ſame Meeting, take his Corporal Oath before 
% Jonas Malden William Smart and John Edwick, then and 
« there being three other Senior Aldermen Cc.“ 


Per Cur.” unanimouſly— 


JupcMENT pro REGE ; (becauſe there was no proper 
Swearing-1n.) | 


V. poft, (in this Term,) pa. 2135. Rex verſus Jonas Mal- 


den. | 


Sharpe, 


<> OY WY Qt f 


Mich. Term 8 Geo. 3. B. R. 


2133 
Sliarpe, qui tam, ver/us Law. Tueſ. r7th 
Nov, 1787. 


| PON a Caſe reſerved at Niſi prius at Guildhall before 


Lord MaNSFIEL D, 


TE Cour held that the Statute of 32 H. 8. 4 24. 


continued in force, as to the Barbers; notwithſtanding that 


of 18G, 2. c. 15. which ſeparates them from the Surgeons. 


The latter Statute only means to diſſolve the Union between 
the two Companies. 


Dale verſus Sollet. 


T HIS was an Action for Money had and received to the 
; Plaintiff's Uſe : Aon Afumpfit was pleaded ; and Iſſue 


CAsE— The Defendant a Ship Broker, was the Plaintiff's 
Agent in ſuing for and recovering a Sum of Money fer Da- 
mages done to the Plaintiff's Ship; and did recover and re- 


ceive 2000/. for the Plaintiff's Uſe: and paid Him all bat 


40l. which He retained for his Labour and Service therein; 
which the Witneſs (Mr. Fuller) ſwore He thought to be a 
reaſonable Allowance. And the Jury were of Opinion“ that 
„ the Defendant ought to retain 40/. as a reaſonable Allow- 
© ance.” Conſequently, the Plaintiff was not intitled to re- 
cover. 


The Plaintiff objected, at the Trial © That the Defendant 


could not give Evidence in this Manner, of this Labour and 


Service; but ought to have PLEADED it by Way of SETT= 
*© OFF, or at leaſt have given Notice of it as a Sett-off.” 


A Verdict was found for the Plaintiff; ſubject to the Opi- 
nion of this Court: And if the Court ſhould be of Opinion 
againſt him, then Judgment to be entered as upon a Non/uzr, 


Accordingly, on Tueſday laft, (the oth Inſtant,) Mr. Dau- 
ning moved on Behalf ot the Deſendant, that Judgment 
might be entered againſt the Plaintiff, as upon a Non: ſuit; 
« and had a c 

| Rursz to ſhew Cauſe, 


Sir Fletcher Norton, on Behalf of the Plaintiff, now ſhewed 
_ Cauſe; and inſiſted that the Defendant ought either to have 
pleaded 
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pleaded it, or given Notice of a Sett-off: But that he could 
not take Advantage of it in hie, Manner, without either Plea 
or Notice. 


Lord MansFitELD had no Doubt of the Defendant” 8 
being at Liberty to give this Evidence. 


This is an Action for Money had and received to the 
Plaintiff's Uſe. The Plaintiff can recover no more than he 
* V. ante, is in Conſcjence* and Equity intitled to : Which can be no 
P. 1010 more than what remains after deducting all juſt Allowances 
201, ofs. Hhich the Defendant has a Right to retain out of the very Sum 
demanded. This is not in the Nature of a Cro/5-Demand or 
mutual Debt: It is a CHaRGr, which makes the Sum of Mo- 

ney received for the Plaintiff's Uſe ſo much leſs. 


The Two Other Jupoks concurred. 
Per Cu”. 


JupemenT for the Defendant, as on a Noxsuir. 


Wedneſday Bailley verſus Smeathman. 
25th Nov. 


1767. 

EY N 7. ueſday. the 10th of this Month, Mr. Cox moved to 
.O ſtay the Proceedings on the Scire facias againft the De- 
fendant's Bail, with Cos; the Defendant having ſurrendered 

Himſelf i in Diſcharge of his Bail in due Time. 


The Action was by Original. The Bail 1 their 
Principal, within the Appearance-Day, but not till after the 
Return-Day. Mr. Cox inſiſted, that this Surrender on the 
Apprarance-Day was a Surrender within due Time, as the 
Action was by Original. | | 


' He ſaid it was the Courſe in C. B; and had hey alſo ſo 
vent momorch in this Court. Whereupon He had a Rule to 
| SHEW CausE. 


And Maſter Owen now certified, that where the Action is 
by Or1G1NAL, this Court proceeds by the ſame Rule as 
C. B. does: wiz. that the Bail has till the guarto Die oft 
+ See (provided it be done JSedentet Curid. | 
Barnes's 


Notes 4to 
Edit. p. 66, Maſen 21 Bryce, and p. 75, Hanſley . Page, 


Lord 
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„ & 0% 


Lord MAxsFIZLD It is therefore regular. 


RuLE made ABSOLUTE ; except as to the Coſts. 


Rex verſus Jonas Malden. Friday 27th 

| | | Nov, 1767. 
PO N an Information in the Nature of Q Warrants, 
to ſhew by what Authority the Defead.nt claimed to 


be Bailiff of Maldin, ſeveral Iſſues were joined: and the Cauſe 


was tried before Mr. Baron Smythe, at the laſt Z/x- Aſſizes. 


It came on, Yeſterday, upon the Tudge's Report, in Con- 
ſequence of a Rule that had been granted upon the Motion 
of Mr. Serjeant Leigh, on Monday the gth Iaſtant, to . ſhew 


_ Cauſe why the Verdict ſhould not be ſet aſide and anew Trial ! 
granted: Which was the Method thought the moſt proper, 


by the Court, for doing full and complete Juſtice upoa the 


Points in Queſtion. 


There were, in all, five Iſfues: But the two firſt were 


quite out of the Caſe“. The preſent Queſtion turned upon «Ses the 
the third, fourth and fifth Iſſues; which were found for the Caſe of 


'Proſecutor, by the Baron's Opinicn ; but were, at the Trial, Charles 
agreed to be ſubject to the Opinion of this Court; the Judge Malden, an- 
giving the Defendant Leave to move for a new Trial, with- e P. 2138. 


out Payment of Colts. 


The Covunstr for the Proſecutor were Sir Fletcher Norton, 
Mr. El:ab Harvey, Mr. Morton, and Mr. furt. They 
argued, that no new Trial ought to be granted, there being 
ſufficient Iſſues found, and now before the Court, upon which 
the Court might proceed to give Judgment againſt the Defen- 


dant. 


The third Iſſue is upon his being duly elected; wiz. © Whe- 
e ther the Aldermen and Head-Burgefſes aſſembled the Day 
cc after the Charter- Day did ele Him :” which was directed 


and found againſt the Defendant. On this Iſſue, the firſt Ob- 
ject was, That there was not a ſufficient Number of Alder- 
men; Two of them nt being Aldermen at the Time of his 


Election: And thoſe Two appeared upon the Evidence, n+ 
to be Aldermen; for, there was no pre/iding Officer at their 
Elegion. This goes to the Root of his Title. 


The fourth Iſſue, upon the Swearing, was alſo a material 
Iſſue ; vg. Whether Smart and Edict, before whom He 
took the Qath, were Aldermen.” The Jury have found 
«© that they were et.“ The Judge admitted Evidence to be 
read of the Entry of their Election to be Aldermen ; and held 
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it to be void. 7 hey object, that He ought not to have ad- 
*c mitted it; and that it was not ſufficient Evidence.” This 
Entry entirely cut up the Title They had inſiſted upon by 
their Plea: For, it proved“ that 20 Bail was preſent at 
«© their Election! And this fourth Iſſue applies to the third 
Iſſue, as it ſhews ©* that He was not duly elected; they not 
being Aldermen at the Time of his Election.“ The fifth Iſ- 
ſue was That Jonas Malden was not Bailiff.” Which, they 
ſaid, was a ſubſtantial tflue, and ought to have been fully 


and completely proved. | 


The Counſel who argued on Behalf of the Defendant, were 
Mr. Serjeant Leigh, Mr. Thurlow, Mr. Cox, Mr. Dunning 
and Mr. Wallace: And their Arguments were to the follow- 


ing Effect. 


It is found That Charles Malden was the proper reſiding 
Officer: Alſo © That a Majority of the Aldermen and 
«© Burgeſles was pre/ent ;” and That the Majority of the 
© whole Aſſembly made the Election.“ Alſo, „That He 
«© was ſworn before Charles Malden the preſiding Officer; (al- 
though it was al/o before Two Others, who had no Authority 
to ſwear Him.) But the Swearing is not void, by being taken 
before the proper Perſon and Others. The Law will refer 
the Act to Thofe who had the Power to adminiſter it. This 
is the Caſe of all Authorities, 5 Co. 89. 6. Hoe's Caſe. 


In the Caſe of Sou//by verſus Hodg/on, CV. ante, Vol. 3. p. 
1474) on an Award, the Umpire and two Arbitrators joined 
in the Award, though. the Authority of the Arbitrators was 
expired; The Court held that it ſhould be referred to the 
Umpire who had the Authority; yet was at Liberty to take 
what Advice or Opinion He pleaſed. | I, 


The third Iſſue relates only to the Election. And as He 
eas duly elected, hat i ſſue ought to have been found for the 
Defendant. A Majority of thoſe in whom the Right of Elec- 
tion reſided, did concur in the Election; even ſuppoſing that 
theſe two Perſons were not Aldermen. But they were Alder- 
men; atleaſt, e facto And in a derivative Title, it is ſuf- 
ficient, that they were in Peſſeſſion, under Colour of a Title. 
And, that they were {,” is proved by the Entry in the 
Corporation-Book, of their Electian and. Admiſſion. It is 
objected, that this Entry does at the ſame Time prove * that 
de they were zo? ſo de jure.” The Anſwer is, That the Iſſue 
is here upon the Pe/e/ron, not upon the Title; and Nothing 
more is neceſſary tor Us to prove. However, this Entry 
does not prove“ that the Bailiffs were not preſent at 
their EleCtion :” They might have been preſent in fact; 

| ; though 
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thongh their being ſo is not entered in this Minute. It is 
enough, that they were proved to be Aldermen de facts. 


The fourth iſſue is Whether the two Perſons before 
« whom He was ſworn, were Aldermen.” The Swearing: is 
alledged to be before Charles Malden ; whom the Court muſt 
ſee to be the preſiding Officer, as He is alledged to be the 
fenior Alderman: And although We have not indeed ex- 
preſsly alledged that He ava; the prefiding Officer,” yet it 
appears that the Oath was adminiſtered before Him and 
e the Other Two:“ and the only Iſſue is taken © That the 
«© Other Two were 20 Aldermen.“ But if They were not; 
yet He was ſworn before Charles Mulden the ling Officer. 
The Election is quite different from the 5w-41,1g; The 
former is to be made by the Bailiff Aidermen, and Head Bur- 
geſſes or the major Part of then; the Sweariny is to be be- 
fore the preſiding Officer. And He was {worn before Charles 
Malden, who was ſo. Therefore He was properly ſworn. 


Conſequently, He was Both elected AND ora, in a pre- 
per Manner. 


As to the fifth Iſſue—It is either a ſub/antive Iſſue, or a 
conſequential One. ; : 

If a /ab/tantive Iſſne—Then He was well ſworn before 
Charles Malden, the then preſiding Officer: For We were 
not precluded from giving Evidence to prove it; as the De- 


fendant was in the Cale of Rex verſus Roger Philips; who! V. ante, 
having pleaded an improper Swearing, could abt be permit- Vol. 1. p. 


ted to give ſuch Evidence as would prove a proper Swearing, * 


which He had not pleaded Here, We might have given Evi- 
dence that Charles Malden was the preſiding Officer, and 
that we were ſworn before Him. 


If this is a conſequential Iſſue— The only Queſtion will 
be, Whether the Swearing before Charles Malden, who is 
„ confefjed, upon the whole Record, to have Authority to 
_ «« adminiſter the Oath, was faulty for being adminiſtered be- 
« fore two other Perſons alſo, who had nor fuch Authority.“ 


But, at the worſt, It clearly appears upon the Record 
„That He was ſworn before the proper Perſon,” though 
perhaps We may not have pleaded it properly. Here is zo 
Dea of Title: It is a Title; only, defedively ſet out. So 
that it is ſtronger than Hoger Philips's Caſe. The Court will 
not ſuffer Matter of Form to prevail againft ſubſtantial Right; 
eſpecially, where the Exiſtence of the Corporation depends 
totally upon it. | 


PART IV. Vor. IV. P If 


1 
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If complete Juſtice is to be done, We ought to have Li- 
berty to amend our Plea, and to have a new Trial: And 
then They may take what Iſſues They think proper. 


Mr. Morton, for the Proſecutor, in Reply, argued that 
there oaght not to be a new Trial. He inſiſted that the 
third Iſſue is complicated with the fourth and fifth; and that 
Charles Ma den ceaſed to be an Alderman, when He was 
elected Bailiff; and that conſequently there was but One Al- 
derman preſenr if Edwick and Smart were not Aldermen : 
Thercfore the fourth Iſſue was material. And upon the fifth 
Iſſue (which is a ſubſtantial ſſue We might have called 
upon Them to ſhew a// the Eſſentials that conſtituted Them 
Aldermen ; {as a good Election, a good Swearing, taking 
the Oaths to the Government Cc, and alſo the Corporation 
and Teſt-Acts.) And the Proſecutor has a Right to avail 
Himſelf of every thing that the Defendant has confeſſed upon 
the Record. | | | 


Now here 1s ſach a Swearing pleaded, as was no Swearing 


at all: And we had a Right, on the fifth Iſſue, to call upon 


Him to ſhew a proper Swearing. He ought to have been 
ſworn before the prefiding Officer at the Time of his being 
choſen: Whereas it appears by his own Confeſſion, that 
He took the Oaths before Charles Malden and the TWO 
Others, as Aldermen. | 


In the Caſe of Rex verſus Roger 7 hilips, there was in fat 
no ſuch Swearing as was pleaded: But here the Swearing 
really was as it is alledged ; which mult always be bad, both 
upon Plea and upon Evidence. No Evidence can make ſuch 
a Swearing good: It was before theſe Three, as Aldermen. 


Lord MaxsFitrLp—lt appears by the Report, that 
there were but Two Objections made at the Trial of this 
Cauſe, and Two Queſtions ſtarted ;' viz. ** Whether the 
* Swearing could be before the Three Aldermen ; and 2ndly, 
Whether Edwick and Smart were Aldermen, for the Pur- 
<* poles of ſwearing Him in:“ And it was then agreed by the 
Counſel], to be put upon that Foot. 


But the Whole of the Litigation as to the Two Aldermen 
was immaterial: For they had Nothing to do with it. 


The Election and the Swearing are diſtin Matters. 


The Swearing is xe involved in the Iſſue concerning the 


The 


Election. 
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ne fifth Iſſue is only conſequential. In the Caſe of Roger 
Philips, the Election under the preſiding Officer could not be 
gone into: For, He had not alledged that He was ſworn in 


that Manner. * 


At the Trial cf the preſent Cauſe, the Election was not at 
all objected to, upon the Foot that has been zoww inſiſted on. 
Why was He not duly elected? It is now ſaid “ becauſe 
«© Two of the Electors were not Aldermen.” But Nothing 
was laid before the Court at the Trial, how many Aldermen 
were neceſſary to be preſent; or how many were actually 
preſent. It is not ſhewn on the Evidence, that there was 


not a Majority of the Aldermen preſent. 


It is not to be taken for granted, that the ſwearing before 
Charles Malden, as preſiding Officer, could have been given 
in Evidence upon the fifth Iſſue. But, however, (firipped of 
the Pleading,) The Queſtion has never been before the Jury : 
And the Matter is now brought improperly before the Court. 


In the Caſe of Philips, the Defendant alledged a Swearing, 
which was not in fact true: And the Finding and Direction 
in that Caſe were Both righr. Therefore They could not 


properly move for a new Trial, but applied for ſetting afide « v. ante, 


the Verdict, and a Repleader“. The Court thought that p. 295. 


ſetting aſide the Verdicts, and giving the Defendant Liberty + V. ante, 


to amend his Plea, was a better Method: And that Method p- 304. 
t V. ante, 


p-. 306. 


was accordingly there taken g. 

If We grant a new Trial here, They will have it in their 
Power to apply for an Amendment or not, as They think 
proper. 

If the Swearing was in fact an improper Swearing, that 


will appear upon the Record: And Judgment could not in 
ſuch Caſe be for Him ; becauſe his Title would appear to be 


a defective One. 


Therefore Let there be a new Trial, <vithout Coſts. 


Mr. Juſtice AsTon ſaid, He could not conceive how the 
third Iſſue could be found againit the Defendant, 


How does it appear upon this Record ** that Charles Mal. 


* den and Janas Malden were not the Majority of the Al- 


«« dermen for the Time being?“ It does not appear but that 
They Two were the only exiſting Aldermen : And it does not 


appear but that the Defendant was well elected. 
F 3 | The 
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The Swearing is a quite different Matter from the Electi- 
on. The Defendant 1s obliged to ſhew a compiete Title : 
And He here concludes, that ſo He had a good Title.” 
The King's Coroner may traverſe all the Particulars, if He 

thinks fit: But if He does not, All that is well pleaded by 


the Defendant is admitted. 


The Defendant has here alledged that He took the Oaths 
before the preſiding Officer; though indeed He adds—*<* 4d 
«© before the Two Others,” (who were not ſo.) | 


On the fifth ſſue, which is conſequential, the Proſecutor 
can not give in Evidence Defects of Title not mentioned in 


the Pleadings. 


Therefore if the Iffue upon the Election is found wrong, 
that Iſſue is alſo found wrong. 


Whether They will apply to amend or no, is no Part of 
the preſent Conſideration : They may do as They think pro- 
per. But I think We ought to ſet aſide this Verdict, and 


grant a new Trial. 


The Caſe of Philips Mayor of Carmarthen, was not like 
this Caſe. EL 


Rex v. In Geldwyer's Caſe“, the Fact of the Perſon preſiding be- 

Liſle, 2 Stra. ing a good Mayor, or only a Uſurper, was put in Iſſue: 

I. And though the Court did not give an explicit Opinion 
«« whether the preſiding of an Officer de facto was ſufficient 
* to make a Title in the Defendant agaiatt the Crown,” 
yet if He had been an Officer de facto, (and not a mere Uſur- 
per,) they ſtrongly inclined that the Preſence of a Mayor 4 
Facto recently proſecuted, and againſt whom Judgment of 
Oufter had been obtained, would not be ſufficient to authen- 
ticate the Defendant's Election. OT 


But I give no opinion on this Point. 


He thought that a Swearing before Charles Malden as pre- 
ſiding Officer could not be given in Evidence on the laſt Iſſue, 
as the Pleadings now ſtand. 


+ The Upon the Whole, He concurred with Lord MansrizLDf, 


Other Two That there ought to be a new Trial. 
Judges were 
Both abſent, RULE MADE ABSOLUTS for ſetting aſide the Verdict, 


and having a New Trial. 


Jeſſer 
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| Jeſſer verſus Gifford. 


| H I'S was an Action for erecting a Wall, whereby the 
Plaintiff's Lights were obſtructed. 


The Declaration contained T'wo Counts: In the Second, 
the Plaintiff counted as the Reverfroxer. And a Verdict had 
been given for the Plaintiff, and gezeral Damages. 


On the ſecond Day of this Term Mr. Serjeant Burland 


moved in Arreſt of Judgment ; and had a Rule to 
| SHEW CAUSE. 


His Objection was- that this Action will not lie by a Re- 
verſioner; being only an Injury to the Perſon in Pon. 


Mr. Juſtice As rox now ſaid He had looked into it, 
and had found a Caſe S8. P. with the preſent; and according- 
ly cited Tomlin/on verſus Brown, as of H. 28 G. 2. but it 
was determined in Eaſfer Term 1755. It was an Action 
brought by the Owner of the Inheritance, for a Nuiſance in 
obſtructing Lights and breaking his Wall. A general Verdict 
for the Plaintiff, Mr. Norton, in Arreſt of Ja object- 
ed that a temporary Nuſance can't be an Injury to the Inhe- 
ritance: It may be abated before the Eſtate comes into Poſ- 
ſeſhon : And he cited Cro. Fac. 231. Some verſus Barwifh ; 
and obſerved, that if this would hold, the Defendant would 
be liable to a double Action; One, by the Poſſeſſor of the 
Eſtate ; the Other, by the Reverſioner. Mr. Crow e ſhewed 
Cauſe on behalf of the Plaintiff; and inſiſted that it was a 
Damage done to the Inheritance: If the Reverſioner wanted 
to ſell the Reverſion, this Obſtruction would certainly Hen 
the Value of it. The Court were of Opinion, that an Acti- 
on might be brought by One, in ReſpeQ of his Poſſeſſion; and 


by the Other in Reſpect of his Inheritance, for the Injury 


done to the Value of it. 
Lord MarsritELD—That is decifive; 
WuIREZVTrONn, 


The Rur was DISCHARGED. 


Rex 


i 
| 
| 
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Rex verſus Norris. 


IR Fleteber Norton moved for a Rule to bring up the 
Defendant to be di/charged as an Inſolvent Debtor. 


_ had been convicted of Perjury ; and (inter alia) fined 
1004. 7 | | | 


| Lord MANSFIELD— This is not a Debt, but a Pu- 
ni /hument. | | 


MoTion DoENIED. 


The End of Mzichae/mas Term 1767, 8 G. 3. 


Hilary 
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N. B. There were only Three Judges of this Court, at the gaturd. 220 
Opening of this Term; viz. Lord MansFiELD, Mr. Juſtice janu. 1768 
YaTEs, and Mr. Juſtice AsTon : The Fourth Seat was 

' vacant, by the Promotion of Lox D LIFTORD to the 
Chancellorſhip of Jreland; and Mr. Juſtice WiLLes, who 
ſucceeded him here, did not take his Place upon this 
Bench, till the 27th of this Month, 


Rex ver/us John I eigh Eſq. Mayor of Yarmouth 
N in the Iſle of Wight, 


R. Serjeant Burland ſhewed Cauſe, on Behalf of the 
Proſecutor, againſt a Rule which had been obtained 

by Mr. Serjeant Davy (on Monday qth November 1767,) to 
ſhew Cauſe why the Judgment againſt the Defendant ſhould 


not be arreſted. 


It was an Information in Nature of a 2% Warran:s. 4 
Twelve Iſſues were taken: Five of them were withdrawn by 


the Proſecutor. 


The Defendant claimed the Office under Two Titles; wiz. 
under a Pre/cription, and alſo under a Charter : But He had, 
by his Plea, put his Defence upon kis Claim under the Fre- 

Seriptive Right; which was tried, and found againſt him. 


Serjeant Davy alledged, that it appeared upon the Face 


of the Record, taking in the Whole of the Pleaaings, that 
| *© the 


. 
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Vote. 
This Caſe 


js often er- 


roneouſly 
cited with 
Regard to 
the Vear 

and Page: 


«© the Defendant had a good Title under the CHARTER:“ 
And therefore if he could not have Judgment /or him, yet at 
leaſt there' could be no Judgment againf him, not- 
* the Finding of the Jury upon his preſcriptive 
claim. | 


He inſiſted, that though it had been objected “ that the 
© Defendant had put his Defence upon a Title under a Pre- 
* ſcription ; yet it appears upon the wwho/s Record ** that 
« He bad a Title For He has alledged *© that He was 
«© choſen by a Majority of thoſe avbo afembled upon the 
«© Charter-Day.” And the Charter appears upon the Re- 
cord: And upon the Con ruction of it, it was not neceſſary 
that He ſhould be choſen by a Majority of the whole Number 
of the Electors in being. | | | 


To this Serjeant Burland anſwered, That the Defendant 
can not go into the Conftrud/ton uf the Charter ; becauſe, up- 
on this Record, the Deferdant founds his Title upon Pre- 


Seription 5 and denies the ( arter: Therefore, as the pre- 


ſcriptive Title is found again/t him, He can not reſort to the 
Charter, of which He has denied the very £xiftence. 

Serjeant Davy replied= That the Defend: at does ot 
found his Title upon Preſcription {5 ; (though He acknow- 
ledged “ that He denied the Acceptance of the Charter: 
But upon the %, Record, it plainly appears that there 
was a mode of Election directed by the Charter; and that 
He was elected agreeably to the Directions of it; and there- 
fore there ought to be either an Arreſt of the Judgment, or an 


Award of a Repleader on Account of the Immateriality of the 
Iſſue. . 


Lord MaxSPIELY (to Mr. Serjeant Dawy—) It is too 
ſtrong for you. You have departed from the Title 
you have ſet up: And the Ifives are not immaterial. 
The Jadgment muſt follow the Title ſet up by the 
Defendant againſt the Crown : He can not ſay, in 
general, That He was duly elected.“ 


Mr. Thurlow and Mr. Walker, who were alſo Counſel 
(with Serjeant Davy) for the Defendant, ſtill urged that the 
Court could not give a politive Judgment apaintt the Defen- 
dant, when it appears to Them upon the Face of the whole 
Record, that the Mover of the Suit has no Cauſe to ſuſtain 
it;“ not even if the Defendant ſhould confeſs the Action. And 
to prove this, they cited the Opinion of Choke Chief Juſtice, 
in * Tilly and Nody's Caſe, 7 Ed. 4. 31. that in mo Caſe 
* where it appears that a Man has no Title to recover, ſhall 
* He ever have Judgment to recover. And even if the De- 


_©* fendant would in ſuch Caſe ſuffer Judgment, yet the Court 


% ought not to give it: For, they never ought to give 
| «« Judgment, 
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Judgment, but where it appears to them that the Plaintiff 
© has Cauſe to have Judgment.” 


And this Reaſoning is equally applicable to Informations 
in Nature of 2uo Warrano, where the Crown appears to 
have no Cauſe of Suit, as it is to a Plaintiff who has no Title 
to recover. 


They alſo cited Dr. Bonhars's Caſe, 8 Co. 14 C121. 6. as 
laying down the proper Diſtinction; and which is expreſs 
that the Plaintiff ſhall zewer have Judgment, when it ap- 
% pears that He has no Cauſe of Action?“ So alſo is the 
Caſe of Butterfield verſus Marſhall, in 1 Lutw, 608. The 
Chief Juſtice ſays—** That admitting the Bar not to be good, 
« yet in as much as it appears that the Plaintiff, by his qwn 
«© Shewing, has no Cauſe of Action, he can not have Judg- 
e met:” And fo was the Opinion of the whole Court. 


5. 609. 


Turner's Caſe, 8 Ce. 133. b. was alſo cited by them, as 
laying down and confirming the ſame Doctrine; and proving 
that if a Defendant pleads an inſufficient Bar,; and the Plain- 
tiff goes on, and ſhews that the Bar is inſufficient, and that the 
Defendant has no Title ; yet He ſhall not recover, if it appears 
upon his Replication “ that He has no Cauſe of Action.“ 


Here, the Defendant has pleaded a preſcriptive Title: 
which 1s fallen to the Ground : It is found againſt Him. But 
it appears upon the Record, That there was a regular Aſ- 
«« ſembly hoiden; and that the Defendant was duly choſen a 
Chief Burgeſs at it; andafterwards, duly elected and ſworn 
*« Mayor.” This would have been a Title under the Char- 
ter, which is ſet forth upon the Record. Therefore Judg- 
ment can not be given for the Profecutor : For, the Court 
fees, upon the Whole, that the Party who prays this Judg- 
ment as mo Title to it. The Charter is ſet forth in the 
Replication : And the Defendant appears to have been elect- 
ed agreeable to it. All this appears upon the Record. 


Mr. Walter cited ſome Caſes of the Court's having awarded 
Repleaders after Verdict; particularly, Love verius Wolton, in 
Cro. Eliz, 245. and an anonymous Cale ia Compns 148. and 
the Caſe of Roger Philips, Major of Carmarthen, (ante, Vol. 


i. /. 292) And He propoſed, that the Defendaat ſhould 


have Liberty to amend his Plea, or to plead de zo, on Pay- 
ment of Coits, 


Lord MaxsrIEL d afked if They could cite any Caſe 
waere Judgment had been refuled to tac Crown upon aa 
| Information 


: 
[ 
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Information in Nature of Quo Warranto, where the Defend- 
ant failed in the Title He had ſet up. 


And it ſeemed acknowledged, that there was None. 
At leaſt, None were mentioned. a 


Whereupon His Loxpsnie proceeded to obſerve, that in 
Civil Caſes, if the Plaintiff has no Cauſe of Action, He can 


not have Judgment. | 


But this Manner of proceeding is quite different. For if 
the Defendant has uſurped the Franchiſe without a Title, the 
King muſt have judgment. The Defendant therefore is 
obliged to ſhewa Title; And the King has no need to traverſe 

any, Thing but the Title ſet up. If any One material Iſſue is 
tound for the Crown, the Crown mult have judgment. 


He added —- 


I Go not ſee how here could he a Repleader : For, in Re- 
pleaders, you begin with the firſt Fault. Now here, the 
av/ole Defence is wrong. And there don't appear to be any 
Ship or Miſtake: Nor has there been any Motion for an 
Amendment or Repleader in this Caſe. 


In the preſent State of it, I have no Doubt that you can 
not ſtop the Crown from having Judgment. 


Mr. Juftice YaTes—If the Plea contains no Title 
againſt the Crown, there mult be Judgment for the Crown, 


In Civil Actions, the Plaintiff muſt recover upon his own 
Title: In Caſe of Information in Nature of Quo Warrants 
for Uſurpations upon the Rights of the Crown, the Defendant 
mult ſhew that He has a good Title againſt the Crown. 


Sir Fleteber Norton, pro Rege, here obſerved, that the 
Court could not grant a Repleader : For, that would 
be giving the Defendant an Opportunity to plead dou- 
*See4& 5 ble; which the * Act of Parliament diſallows. 


Ann, c. 16, 


ſe. 4. and 
& Ann C. 20. ſect. 7. which extends the former to © all Writs of Mandamus, and In- 


* formationSin Nature of a Quo Warranto, and Proceedings thereon, for any the Mat- 
& ters in the latter Act mentioned: But not ſo as to hase Liberty to plead more Pleas than 
One, even with Leave of the Court. This was determined in Trinity Term 17 53, 26 
& 27 G. 2. B. R. in Two Caſes; One, Rex v. Newland, Common-Council Man 
ot Ca marthen; the Other, Rex v. Briſcoe, Bailiff of Haſlemere. 


Lord MaNSFTIEID — And in the worſt Way, too. 
This is deciſive. 


n Mr, 


. 
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Que Warraato is called upon to ſhew his Title; to ſhew 
Quo Warranto He claims the Franchiſe.” He accordingly 
ſhews his Title. The Crown are only to anſwer this parti- 
cular Claim, He mutt at once thew a complete Title. If He 
fails in it, or in any Chain of it, Judgment muſt be given 

' againſt Him. Here, the Defendaat has ſet up a particular 
Title: This Title, upon which He grounds his Claim to the 
Franchiſe, is found againſt him. He can not zow depart from 
it. Therefore the Crown is here intitled to Judgment. 


Mr. Juſtice AsToN concurred in Opinion ; and had 
no Doubt at all. There could be no Pretence, He ſaid, of 


Mr. Juſtice YaTss proceeded—The Defendant in 


Judgment for the Defendant : For, it don't appear that He 


could have made a Title, at all; and that which He ſet up, 
is found againſt Him. 


In the Caſe of Rex verſus Philips lt was only a d:feative 
ſetting forth of the Title: He really had a good One. 


Per Cor.” 
RuLE DISCHARGED. 


See the Caſe immediately following this Cale. 


Rex ver/us Grimes. 


Rex ver/us Blatchford. 
(See the laſſ Caſe.) 


EVERAL other Corporators having pleaded the like 
Pleas as in the Caſe immediately preceding thi,; and the 
Iſſues having been ready to go down to Trial at the ſame 
Aſſizes with the former, but abt having been actually tried; 
the Defendants had moved to withdraw their Pleas, and to 
plead de novo, on Payment of Colts and the Proſecutor's hav- 
ing Liberty to reply de novo. Cauſe was now ſhewn agaiat 
this, But | | 


Tur Cour granted it, without even hearing (a ſe- 

. cond Time) the Counſel for the Defendants ; upon Payment 

of Coſts, pleading within a Week, taking ſhort Notice of 
Trial, and with Liberty to the Proſecutor to reply de novo. 


And 


Monday 
25th Jan, 
1768. 

(All Three 
Judges pre- 
ſent.) 


—=_——_ 2 TOI 


— 


— IA 


— . =" SIE 
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—— ꝶj 


And this they did, ævithout Affidavit of any particular Cir- 
cumſtances, or any particular Res ſons given for this Amend- 
ment: For, Lord Mansfield {aid ic was ſufficiently hard upon 
a Defendant, who might be doubtful “ whether his Election 
«© could be beſt ſupported under a Charter or under a Pre- 
* ſcription,” to be olige by our Law, to make his Elecios 
under which of them He would defend Himſelf by his 
Plea, and to deſert the other Title, inſtead of having an 
Opportunity to take the Benefit of Both: But it was ſurely 
reaſonable that if He diſcovered, before Trial, that He had 
pitched upon the aoro/g Defence, He ſhould be at Liberty, 
upon Payment of Coſts and other proper Terms, to quit that 
weaker Defence, and inf? upon the Other which would bet- 
ter ſupport his Claim to the Franchiſe. 


17171 IE I ICE ERS 


The RulkE was made ABSOLUTE, With the Addition 
/ above particularized. 


1 Dally ver/us Smith. 


Queſtion was reſerved at Ni prius, (by giving the 
Defendant Leave to move to ſet aſide the Verdict, and 


enter a Judgment of Nonſuit thereupon,) ** Whether a 

„ BUTCHER was a Perſon who /oug/ his Living by buying and 
« felling within the Meaning of the Acts concerning Bank- 
% rupts.“ 3 


Tux Cour, though they expreſſed themſelves very 
ſenſible of the I[nconventence of extending the Bankrupt-Laws 
to Art:ficers whoſe Living is ſubſtantially gotten by mechanical 
Labour, with a Mixture of buying and ſelling ; yet thought, 
upon Authority of Caſes, that they ff hold a Butcher to be 
within that Deſcription which makes a Man liable to a Come 
miftion of Bankruptcy. ED | 


And therefore 


Tor RuLs for ſhewing Cauſe ©* why the Verdict ſhould 
not be ſet aſide and a Judgment of Nonſuit enter- 
«« ed,” was Di5CHARGED, 


4 


© 13 Bhs. co 9 rf t-c. 13- and at J. 1.0 19. 


See alſo Crs. Car. 31. Crempe verſus Barn, 


Barnes 


Hilary Term 8 Geo. 3. B. K. 2149 


— 


Barnes verſus Foley, 


c 


6 HIS was a ſpecial Caſe reſerved at Ni# Prius, upon the 
Trial of an Action brought by an Inhabitant o Bars 
againſt the Defendant who demanded, and received of him, a 
Halfpenny a Letter more than the ſettled Rate of Poſtage. 


The Point meant to be ſettled, was, „whether the Poſt. 
«© Matter was obliged to deliver out Letters ſent by the Ge- 


«© neral Poſt, at the re/pedtive HABITATIONs of the Perſons 


« reſiding in that City to whom ſuch Letters were addreſſed, 
4 for the mere Rate or Price ſettled by Act of Parliament: 
Or, Whether it was incumbent upon ſach Perſons, to 
«© come Or ſend to the Poſt- Office, to inquire after and fetch 
& their Letters, in caſe they inſiſted upon not paying any 
% more for them than the ſtrict Rate allowed by Act of Par- 
« liament, and refuſed to make any Compenſation whatſoever 
«« for the Trouble of carrying them out and delivering them at 
« their reſpetive Habitations.” 


It happened, nevertheleſs, that this Point ſtill remained 
unſettled ; as the preſent Action was brought for the Recovery 
of the Money which had been illegally demanded and taken, 
(which could not be juſtified ;) and not for the Iajury of de- 

raining the Letters, and refuſing to carry out and deliver them. 


Perhaps, therefore, it is ſcarce neceſſary to ſtate more of 
this Special Caſe, than that it appeared therein, that the 
Poſt- Maſter of Bath had publiſhed an Advertiſement, “ that 
«© ſach Perſons as cheſe to SEND 10 the Pofi-Ofice there, for 
« their Letters, might have them delivered THERE : But 
« ſuch Perſons as choſe to have them delivered at their ows 
« Places of Habitation mit pay a HALs-PENNY for EACH 
& Letter /o delivered at their Place of Habitation.”? 


However, though I have not the exact literal State of the 
Caſe at preſent in my Poſſeſſion, I mean to inſert it hereafter ; 
and ſhall ſpecify the particular Page where it will be inſerted, 
both in the Index of Names of Caſes, and alio in the Table 
of the Principal Matters, under Title Letters.“ 


It was argued, on Friday the 15th of May 1767, by Mr. 
Mansfield for the Plaintiff, and Mr. Serjeant Davy for the 
Defendant. 5 


THE GENERAL QuksTIOR was, Whether the Poſt- 
% Malter was obliged to deliver Letters to the Inhabitants of 
| „„ 


e 
- 
5 
15 
jt 
| 
* 
'F 
* 
"2 
2 
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and Reſidents in / ath, at their known Places of Abode, at 
* the Rate fixed by the ſeveral and reſpective Acts of Parlia- 
«© ment; or can demand a further Conſideration or Compenſa- 
*< 7z0x for the Labour of ſo carrying out and delivering them: 
For, as to the particular Sum demanded, (a Half- penny, ) it 
was not objected to as unreaſonable, in Caſe He had a Right 


to make any Demand at all, 


Mr. Mansfield argued that He was oi ged to deliver the Let- 
ters abroad, at their reſpective Habitations, at the fixed Rate, 


without any additional Charge. 


He confined Himſelf to the Delivery of Letters av? hin the 
Poſt Towns ; not meddiing, at preſent, with the Delivery of 
them at a Difance from ſuch Towns. He cited rehearſed 
and obſerved upon the different Acts of Parliament relating 
to the Poſt-Office. The 12 C. 2. c. 35. was the firſt Act to 
erect a Poſt- Office. Then came the 9 Ann. c. 10. of which 
He ſelected the following Sections, wiz. 5 6, 17, 22, 31, 
30, 40. The 4 G. 2. c. 33. gives the additional Penny to 
the Fenny-Poſt, And 5 G. 3. c. 25. $4 & 13. expreſsly 
mentions where any additional Charge is to be made. And 
no other, He ſaid, could be impoſed without legal Authority. 


He then argued from the great Inconvenience that muſt 
ariſe to every Perſon that might have Reaſon to expect Let- 
ters; in Caſe the Poſt-Maſter was under no Obligation to ſend 
them out to their reſpective known Habitations; and the in- 
finite Confuſion that would happen even at the Poſt- Houſe it- 
ſelf in populous Towns, from the Crowds of Inhabitants 
continually reſorting there to inquire for Letters. And He 
argued that the particular Rates and Payments fixed by the 
ſixth Section of 9 n. c. 10. and the Caution of 4 G. 2. c. 
33- about the additional Penny, and of the 5 G. 3. c. 25, 
where any additional Charge is to be laid on, thew 1t to be 
the Intention of Legiſlature, that no ſuch Encroachments 
thould be made, as are now attempted : At leaſt, a ſtrong 
Preſumption ariſes from them. And the Smallneſs of the 
Sum at preſent demanded would make no Difference in the 
Caſe. But, however, a Half-penny bears a great Proportion 
to the whole Rate (of 3d. or 44.) It may, in ſome Places, 
amount to 400. or god. a Year, And if They have the 
Power to demand any Thing at all, it will be in their Power 
to encreaſe it ad libitum; and ſo to raiſe a Tax upon the Sub- 
Jed, at their Diſcretion. | 


MM.. Serjeant Davy, contra, for the Poſt-Maſter, in ſiſted 
that it is 20 Part of his Duty to carry the Letters a Yard fur- 


ther than the Peſt- Oſice of the reſpective Poſt- Town. He 
owned 
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owned this to be a Point defended by the Poft-Maſter-General 5 


— — 


and that it was conſidered as a general Queſtien, zt confined 


to Bath alone. 


Many Poſt- Offices are in exceeding ſmall Villages; not in 
large Towns. Theſe would be clear of Inconveniencies ſug- 


geſted as pollible to happen in populous Places, 


The Poſt- Office may indeed ſend them out, if they think 10 


to their Advantage: And it would be very inconvenient in 
London, not to ſend them out. Many Merchants of London 
do, however, fetch their own Letters. But in Country 
Towns it might be exceedingly inconvenient to the Poſt- 


Maſter, to ſend out Letters to conſiderable Diſtances from the 


Poſt-Houſe. 


He mentioned 9g 3 10. oy 6, 11, 31.and 1 G. 3. c. 25. 
$ 8. as favouring his Side of the Quettion ; and le, 
that the Words Office” and Stage are uſed as ſynoni- 
mous Terms, through all the Acts; that the Rates are ſet- 
tled according to the Diitance in Miles; and that the Miles 


are computed from Stage to Stage. Now if a Man lives, in 


a great Town, ſomewhat farther from London than the Polt- 
Houle of ſuch Town, He ought zt to have his Letters /ent 
to Himat ſuch his Habitation, unlefs they were to be charg- 
ed more than He would be obliged to pay if He ſent to the 
Office for them, 


This ſame Queſtion has been tried before, in a Caſe between 
Green and Hopper, in Durham, at the Summer-Aſſizes 1761. 


And the Judge, after Argument, determined“ that it was 


* not the Duty of the Poſt-Maſter to ſend them out.“ 


Mr. Juſtice Var Es ſaid— The Bar were not ſatisfied 
with the Determination. 


Mr. Serjeant Davy argued, that if Poſt-Maſters were oblig- 
ed to ſend out Letters within Towns, it would follow ** that 
5 They would be likewiſe obliged to ſend them out of Towns.“ 


Mr. Mansfield, in his Reply, denied this, 


He alſo denied the Words “ Stage” and o to be 
ſynonimous : Stage“ comprehends the awho/s Town. The 
Houſes are often changed: The Stages are not. It would be 
very hard, He ſaid, if a Man's Letter, who lives, in a great 
Town, ſomewhat beyond the Poſt- Office, a little further on 
from London, ſhould be liable to be charged a Penny more; 
_ yet that He ſhould be — to fend to the Poſt- Houſe 
Or its 


The 


- * — — © * * 3 * a 
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The Practice of the General Poſt-Office in London ſhews 
their real Sentiment: about this Matter. 


Lord MansF1z1.D inquired if there was any Regula- 
tion made about this Matter, by the Poſt-Maſter- General. 
zdly. Whether this additional Money is accounted for to the 

public Revenue, or not. zdly. Whether the Poſt-Maſter 

Himſelf can receive this additional Charge, as a Rate, (though 
his Servant might be permitted to receive it as a Gratuity, ) 
even although the Perſon of whom He took it ſhould conſent 
to pay it: For, if He may, it impowers Him to raiſe what- 
ever He pleaſes. This is a zew Thing: How come They 
zow to publiſh ſuch an Advertiſement ? 


N. B. Nothing is taken in Briſfol, (as was atteſted by 
Mr. Dunning ;) nor in Lancaſter and Liverpoole, (as was 
declared by Mr. Juſtice Yates :) Yet in the Caſe of 
Green verſus Hopper, ſome other Towns were menti- 


oned, where it was practiſed. 


Lord MaxsTIEID— The whole Revenue ought to go 
to the Crown; none of it, to the Poſt-Matter: And 

the Crown are to be at the whole Expence. This 
Pradtice would raiſe an immenſe Sum, in populous 
Towns. . 


UrrERIUSs ConsILIiUM. 


Upon this Matter being now mentioned again 


Lord MaAN SPIEL D took Notice, that the principal 
Queſtion is upon the Charge. Therefore, unleſs the Poſt- 
Maſter can ſupport a Right to impoſe ſuch a Charge, there is 
an End of the Action. | | 


The Poſt-Maſter has publiſhed an Advertiſement ** that 
4 all ſuch Perſons as Choſe to ſend to the Office, might have 
ce their Letters, at the ſettled Rate, upon ending for them: 
«© Butſuch Perſons as choſe to have them delivered at their Pla- 
ces of Habitation, uusr Pay a FHalf- penny for each 


6 Letter.“ 


His Loxpsn1y declared He would not, upon the pre/ent 
Action and ſpecial Caſe, give a judicial Opinion upon the 
Queſtion Whether the Poſt-Maſter was or was not ob/rgea 
„ e deliver out the Letters to all Perſons to whom they were 
« addrefled, inhabiting wwirbix the City of Bath.” 


The 
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The right Method of bringing hat Queſtion before the 
Court, is, for ſome Inhabitant of Bath to bring an Action 
againſt the Poſt-Maſter for not /ending his Letters to his 
Houſe. | | 


Sir Fletcher Norton, for the Poſt- Maſter, ſaid He would 
not pretend to argue upon the Foot of the Poſt-Maſ- 
ter*s having a Right to DEMAND @ further Price for the 
Letters, than the Acts of Parliament allow. 

Whereupon, 
Tux Cover only declared as follows 
Upon zhis Caſe, as at preſent ſtated and left to Us, there 
muſt be a Rute, | 
That the PosTza be delivered to the PratxTipe. 


N. B. The Point intended by both Parties to have been 


now ſettled, remained conſequently undetermined : 


And the Council on both Sides agreed that They 
maſt think upon a Method of bringing it properly 
before the Court. * 


Afterwards, in Faſter Term 11 G; 3. on the 26th April 
1771, It was determined by this Court, in a Caſe of 
Stock, One Ac, againſt Harris, Deputy Poſt- Maſter of 
Gloureſter, „that the Poſt-Maſter was obliged to de- 
% liver the Letters to the Inhabitants of that City, a- 
* their Houſes,” But there, indeed, ſuch a Lage had 
prevailed for a great Length of Time. And I am. 
in formed by a learned Serjeant, That in Trin. 13 G- 
3- there was a Determination in C. B. between Rawn- 
ing and Goodchild, which fully ſettles the Point, It 
was a Caſe reſerved, upon an Action for Money had 
and received for the Plaintiff's Uſe. It was ſtated, 
that before the Year 1741, Letters by the London Poſt, 
directed to Perſons living in [p/avich, were delivered 
at their Houſes, on paying the legal Poſtage : But that 
One Penny was paid, over and above the legal Polt- 
age, for Letters by the Croſfs-Poſt ; which were deli- 
vered at a different Time of the Day. That 22 the 
Year 1741, Notice was given by the Deputy Poſt- 
Maſter that for the future, a Half-penny over and 
„ above the legal Poſtage was to be paid for every 
Letter delivered at any Houſe in [p/favich :” And that 
a Half-penny for every Letter ſo delivered has been 
fince paid to the Deliverer of the Letter, for his own 
De. The Queſtion ſubmitted to the Opinion of the 

| Court was, Whether the Deputy-Poſt Maſter of 1p/- 
PaaT IV. Vor. IV. #8 wel 


— 
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Wedneſday 
27th Janu- Jjcitor General, kiſſed Hands for the Succeſſion to LoRD 


ary 1768, 


Friday g7th 


s wich was bound to deliver Letters at the Houſes of 
«© Perſons living in Ae, on paying the legal 
«© Poſtage oz/y.” After twe or three Arguments and ta- 
king Time to conſider, it was unanimouſly holden 
«© that He was.” And Lord Chief Juſtice De Grey 
ſaid, it had been the Practice for many Years, to de- 
liver Letters at the Houſes of Perſons reſiding in Lon- 
en, York, Friffol, and divers other Towns, on pay- 
ing the legal Poſtage only; And as there is the /ame 
Reaſon for doing it in all other Poſt-Towns, the _ 
ought to be the /ame in All. | 


This Morning, Epward WIIILES Eſq. his Majeſty's So- 


LirrorD, as Puiſud Judge of this Court: And 


Joun Duxninxc of the Middle Temple Eſq. kiſſed Hands 
on being appointed Solicitor Gener al, 1n the Room of Mr. 


WILLES.,' 


Mr. WII LES went out Serjeant, 8 But He did not 


Jan. 1768. take his Seat upon the Bench, till Monday the firſt of Febru- 


ary. 


Clements, Eſq. and Others, Executors of Dr. 
| Baldwin, verſus Waller, Eſq. 


T*. was upon a Writ of Error from B. R. in Ireland; 


where Judgment had been given for the Plaintiff Wal- 
ler, Leſſee of Dr. Baldwin late Provoſt of the College of 
Dublin, in an Action of Covenant brought there by Mr. 
Walter, againſt the Executors of Dr. Baldwin; and the 
Plaintiff had taken his Judgment againſt the Executors wo 


bonis fropriise 


The Short of the Fact was, That Dr. Baldwin, the late 
Provoſt had made a Leaſe to Mr. Waller, his Executors Ad- 
miniſtrators and Aſſigns; reſerving the Rent to Dr. Bald- 
ain and his Succefſirs : And Waller had covenanted ro pay the 
Rent to Dr. Baiawin and his Succeſſor s. 


Dr. Faldawin, on the other Hand, had covenanted for 
Himſelf and his Succeſſors, with Faller, his Executors Ad- 
miniſtrators and Aſſigns, to warrant and defend the Premiſſes 
apainit Himlelf and his Succeſſors. The Rent reſerved was 
{Js than the Moiety of the true yearly Value of the Eftate de- 
miſed by the Leaſe. | 


Dr. Baldwin died. Dr. Andrews ſucceeded Him, as Pro- - 


voll; and brought his Ejectmeut againſt Waller, the Leſſee; 
and 


4 
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and evicted Him. Whereupon He brought this Action againſt 
the Executors of Dr. Baldwin, upon Dr. Paldwin's Cove- 
nannt. They craved Oyer of the Leaſe, and pleaded the Act | 
of the Iriſb Parliament of 10S 11 C.1.c. 3. 2. which _ 
gives Power to Governors of Colleges fc, to demiſe for 21 1 
Years, reſerving““ ſo much yearly Rent or Profits, or more, j 
at the Peril of the LESSEES who hall take the ſame, as the 
«© Moiety of the true Value of the ſaid Lands fc, [commu- 
« nibus Annis,) at or immediately before the Time of the 
«© making of ſuch Leaſe ſhall amount unto.” To this Plea, 
the Plaintiff Waller demurred: And the Court of King's 
Bench in Ireland gave Judgment for him. Upon which, the 
Executors of Dr. Baldwin brought the prefent Writ of Error. 


BB Bc nb ne 


The QuksTiox now litigated was, Whether the Acti- 
5 on could be maintained againſt the Executors of the late 
«« Provoſt, upon his Covenant for Himſelf and his Succefrs, 
«© to warrant and defend &c; in which Covenant his Execa- 


© tors were not named. 


n 
7 „ 


er 
a 


Mr. Wallace, for the Plaintiffs in Error, argued in the Ne- 
gative. The Executors of Dr Baldwin are not bound, he ſaid, 
by this Covenant. His Intereſt was only a Life Eftate, as 
Head of the College: And he only binds his Succeffors, not 

his Executors or Adminiſtrators. He could not mean to bind 
them: For, the Rent is reſerved to Himſelf and his Succe/- 
ors ; not to his Executors. They had no Concern in the 
Matter : His Intereſt ended with his Life. Beſides, The In- 4 
validity of this Leaſe was the Fault of the Leſte himſelf. | 
11he Words uſed in this 1ri/þ AR are not to be found in any 
of the Engliſh Acts. It directs the Reſervation to be of not 1 
leſs than a Moiety, at the Peril of the LESs EE. Therefore 1 
it was incumbent upon the Le to ſee that a Moiety was Þ 
reſerved : And he has no Right to come upon the Executors 4 
of Dr. Baldwin, when the Fault was his own. | 5 


. Ln er Le WR TIE IN 


But ſuppoſing that the Plaintiff Waller had a Right to ſue 
Dr. Baldwin's Executors, yet this Judgment in /re/and is er- 
roneous: being de bonis propriis. It ought to have been—de 
bonis Teſtatoris. A Judgment in Covenant againſt an Execu- 
tor ought to bind the Effects of the Teſtator ozly ; even for a 
Breach of Covenant in the Time of the Executors : As is fully 
ſettled in Hob. 188. Collins verſus Thoroughgood; and Cre. 
Tac. 671. Bridgman verſus Lightfoot. 


— En WIG bSS he ACK 
OE 3 
s * 


—— S e 


Mr. Aßburſi, contra, (for the Defendant in Error) acknow- 
ledged ſeveral Inaccuracies : But the ſipgle Queſtion in Je- 
land was-“ Whether the Executors of the late Provoſt are 

Q 2 liable 
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liable to the Action; the Premiſſes having been recovered 
«© by the preſent Provoſt, againſt the Leſſee, the Plaintiff 
«« there, for Want of the Reſervation of the proper Rent,” 


This Covenant of Dr. Baldwin's is not binding upon his 
SUCCESSORS : Therefore the Intention of the Covenant muſt 
have been that the Doctor ſhould take the Peril upon Him- 
«« ſelf and his Executors, of the Lands being evicted from the 
«« 'Tenant for Want of a full Moiety being reſerved :” And 
the Covenant ſhall be taken moſt ſtrongly againſt the Cove- 
nantor. Conſequently, the Executors are bound by this 
Covenant. The Succefſor is the very Perſon againſt whoſe 
Claim the Covenant is intended to ſecure the Leſſee. Exe- 
cutors ſhall be bound by a Covenant. though not named Eſ- 
pecially, in an expreſs Covenant of Warranty ; where the 
Thing continues after the Death of the Covenantor. 


As to this Judgment being againſt the Executors de Bonis 
propri. He admitted that it ought to have been de bonis Tei- 
tatoris. | 


However, this may be ſet right here, under the Statutes 
of TJeofails, For which, He cited 2 Lev. 22. Chapman ver- 


ſas Gale. And that Caſe was after Verdict and Judg- 


ment: This is after Demurrer, only. And Pool verſus Lon- 
guevill et al”. in 2 Saunders 289. is a ſtrong Caſe of an Amend- 
ment after a Writ of Error. | 


Mr. Wallace—All the Judgment that this Court can, in 
the preſent Caſe, give, is “to rever/e the Judgment ;*” be- 
cauſe this Writ of Error is brought by the Defendants. The 


Diſtinction is laid down, in the Cafe of Parker verſus Harris, 


1 Salk, 262. That where the Plainti brings Error, the 
Court ſhall give Judgment as the Court below ſhould have 


given: But where the Writ of Error is brought by the De- 


fendant, there ſhall only be Judgment to reverſe the former 
Judgment; becauſe the Suit is only to be ea/ed and di/charg- 
ed of that Judgment. | 


In Reply to Mr. 4/ur//, He admitted the Intent of the 
Act of Parliament to have been to prevent the Covenantor 
from binding his Succeſſor, unleſs a Moiety of the true year- 
ly Value was reſerved. But this is the real Fault of the Le/- 
ere He muſt have known the true yearly Value; becauſe 
this Leale was made upon his ſurrendering an old one. | 


And as to ſetting the Judgment right by an Amendant— 
The Anſwer is, that a Judgment in Jrelaud cannot be amended 
here. | 


Lord 
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TRE Cour denied this; and cited the Caſe of Bern? 
verſus Berne®, as an Inſtance of its being done. * It was in 
; | M. 1734, 8 
G. 2. B. R. 


in Error from Ireland, on a Judgment in an Action of Dower. It was amended in- 
anter, according to my Note; and Judgment affirmed. And the like Amendment 
was afterwards made, on Mr. De niſon's Motion, and after very ſolemn Deliberati on 
in Eaſter Term 1741, 14 G. 2. in a Caſe of Thompſon. v. Slicer, on a Writ of Error 


from Ireland, in an Action upon a Promiſſory Note. 


Lord Max SsTIEL D- This Caſe will not turn upon the 


Form - For it is cl-ar upon the Merits, The Words of the 
Act of Parliament are, that it ſhall be at the Peril of the 


*© Leſſee.” The Leſſee 4neww the Value; becauſe, to obtain 


this Leaſe, He ſurrendered an old One. The Leſſor might 
not know the Value. The Act impoſes the Riſque upon the 
Leſſee; and ſays, his Leaſe ſhall be void, unleſs made pur- 
ſuant to that Act, which requires a Moiety of the true 
uy Value to be reſerved, and which was not here re- 
et ve * 


Mr. Juſtice VAT ES— The Leaſe is void. It is in the 
Teeth of the Act of Parliament: And the Act is expreſs, 
«© that the Reſervation ſhall be at the Peril of the Leſſee.“ 
Beſides, this Judgment is erroneous, as being againſt the 
Executors de Bonis propriis. 


Mr. Juſtice AsTox agreed, that it was clearly con- 
trary to the Act of Parliament. The Act meant to prevent 
the Tenants from concealing the true Value of the Lands : 
And it is expreſs *©* that it ſhall be at the Peril of the Lee. 


Per Cus'. unanimouſſy 


Ju pour reverſed. 


Harris verſus Barnes, et Al', Wedneſday 


| "] was a Caſe out of Chancery, upon the Will of 

| George Coningeſuy D. D. who, being ſeiſed in Fee of 
the Manor of Grendon Warren Ic in the County of Hereford, 
on the 15th Feb. 1765, made his Will; in which inter alta) 
are theſe Words“ 1 give and deviſe my Manor of Grendin 
Narren in the County of Hereford, and my Farm Lands 


z3dFeb.1768 


« and Premiſſes called Grendon Warren in the Occupation of 


ce the ſaid James Stone, and all my Eſtate called Little 
« Hegdon alias Hegthorn, lying within or near to Grendon 
« Warren aforeſaid, alſo All other my Freehold Eſtates 
« [Lands and Premiſſes lying and being at Grendin Warren 
« aforeſaid or in any other Pariſh or Place within the ſaid 

County 


— 


Hilary Term 8 Geo. Jo R. 


| 2158 


*© County of Hereford, unto my Kinſman Coningeſoy Harris, 
of the Pariſh of Claimes in the County of Worce/ter Gen— 
* tleman, for the Term of go Years from my Deceaſe, if 
* the ſaid Coningeſby Harris ſhall ſo long live: And after 
*© the Dete: mination of that Term, I give and deviſe all the 
& ſaid Premiſſes in the County of Hereford unto the Heirs of 
* the Pody of the ſaid Coningeſby Harris. And in Default 
„ of ſuch Heirs, I give and deviſe All my ſaid Eſtates and 
«© Premiſſes in the County of Hereford unto my Couſin Mrs. 
*© Suſan Elletſon, for the Term of go Years if the ſaid Sy/ar 
«© E/l:t/en ſo long lives, and to commence from the. Deceaſe 
% of the ſaid Coningeſty Harris, He dying without Iſſue: 
«© And ſubject to the Eſtates and Contingencies before men- 
% tioned, I give and deviſe All my ſaid Eitates in the Coun- 


„ ty of H:referd unto Roger ElletJon Blq. Son of my ſaid 


«© Couſin Stan Elletſin, for and during the Term of his 
Life; and from and aſter his Deceaſe (ſubject to the De- 
5 viſes aforeſaid) I give all my faid Eftates and Premiſſes in 


the County of Hereford unto the firit and every other 


* Son and Sons of the body cf the ſaid Roger Elletſon, and 
© to the Heirs Male of the Body and Bodies of every ſuch 
Son lawfully iſſuing;“ with ſeveral Remainders over. 
And after directing all his Legacies Debts Funeral Expences 
Se, to be paid out of his perſonal Eſtate, He goes on — 
«© And after ſuch Payments, that my ſaid Truſtees apply 
* the Reſidue and Remainder of my ſaid perſonal Eltate, in 
* purchaſing Lands Tenements and Premiſſes in Fee Simple 
lying in the County of Hereford ; ſuch Lands Tenements 
« and Premiſes to be conveyed to and veſted in the Truſtees 
«© named in his Will their Heirs and Aſſigns, In TRUSr to 
% and for and upon the fame Uſes Limitations Perſons and 
«« Purpoſes that my ſaid Eſtates in Hereford/aire are by me 
* before given or deviſed or ſtand limited by this my Will, 
* and conſiſtent with the Contingencies happening in the 
«© mean Time: And for the Truſts and Purpoles before men- 
* tioned relating to my perſonal Eſtate, I give and deviſe 
„ unto the ſaid Truſtees (naming them) their Heirs and 
« Aﬀgns all my Freehold Eſtate and Title I have in any 
Mortgage or Mortgages in Fee, and the Fee and Free- 
* hold and all my Right of and in all ſuch mortgaged Eſ- 
„ tates and i remilles.” RE 


The ſaid Teſtator Dr Coningeſdy died on or about the 15th 
Day of March 1766, without altering or revoking his bid 
Will, (except that by a Codicil, dated the zaoth of February 
1765, He gave 80. to his Servant John Wainbridge,) with- 
out Iſſue ; leaving the Defendant E/;zzaberh Barnes his only 
Siſter and Heir at Law, | 


| The 
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The Executors duly proved the Will, and took upon them- 
ſelves the Burden of the Execution thereof. 


The Plaintiff Coningeſby Harris, the firſt Deviſee in the 
ſaid Will named, of the Hereford/hire Eſtates, ſoon after the 
Death of the ſaid Teſtator, entered and took Poſſeſſion there- 


of; but hath no [/ue of his Body. 


Mrs. Szſan Ellet/on, the next Deviſee of the ſaid Hereford- 
Hire Eſtates, ſurvived the ſaid 'Teſtator, and is lately dead, 
leaving Roger Elletſon her only Son and Heir at Law. 


The ſaid Roger Ellet/on, the next Deviſee of the ſaid Here- 


Fordſbire Eſtates, is now living; but hath not any Child. 


The Monies and Securities for Money, Arrears of Rent, 


and other perſonal Eſtate directed by the ſaid Will to be laid 
out in the Purchaſe of Lands, and ſettled to the ſame Uſes 


with the Herefordſbire Eſtate, is of conſiderable Amount, and 
is as yet unliquidated : But the ſame hath not as yet been laid 
out in a Purchaſe, purſuant to the ſaid Will. 


The Qutsriox therefore referred for theOpinion of this 
Court upon the above Caſe and Facts, is Whether the Heirs 


„ the Body of the Plaintiff Coxingeſy Harris take any and 


«© aht Eftate under the ſaid Teſtator's Will.“ 
On Friday laſt, the 29th of January, Mr. Jones, on Be- 


half of the Plaintiff Coningeſty Harris, argued that this was 


a good Executory Deviſe, within the Compaſs of Time allowed 
by Law. | 


The Time allowed by Law is a Life or Lives in being, or 
21 Years after. | | 


If the Teſtator meant it as an immediate Deviſe, and no 


Perſon was in being to take, it would go over to the Remain- 
der- Man. | | 


But from the Nature of this Deviſe, the Teſtator meant a 
Future executory Deviſe. It is a Deviſe to Coninge/by Harris 
for 99 Years, if He ſhall fo long live; and after his Death, 
«© tothe Heirs of the Body of Coninge/by Harris.“ 


Therefore a future Executory Deviſe paſſed by theſe Words; 
and no Eſtate immediately. | 


He 


1 


o 
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He diſputed the general Diſtinction between Words de præ- 
* See A- ſenti,* and Words de futuro. And he argued that it can- 
bridgment not take Effect as a Contingent Remainder ; even though the 
= ee in Teftator meant it ſo, But He did zo: mean it ſo. He meant 
70 Ap . it to be an Executory Deviſe; and the Law will give Effect 
& 15. and 1 to the Teſtator's legal Intention: The Manner how, is im- 
Salk. 226 & material. a | 
229, 230, 
alſo 12 The Freehold deſcended to the Heir at Law; and ſhall be 
Mod. 52. fetched back when the Contingency happens, 1 Peere W ms. 
505. Carter verſus Barnaraifton. 1 Lewinx 11. Plunket verſus 
Helmes. | 


To ſhew that this was an Executory Deviſe, and not a Con- 
tingent Remainder, He cited Gore verſus Gore, 2 /eere Wms. 
28. and 65. and Doe, on the Demiſe of Slater, verſus Carlton, 
in Ejectment in B. R. 28th June 1745—Deviſe to his Son 
Henry Lee for gg Years ; afterwards, to ſuch Perſon as ſhould 
be Henry's Wife at the Time of his Death, for 99 Years, if 
She ſhould ſo long live ; and after her Death, to the Heirs 
of the Body of his ſaid Son Henry lawfully iſſuing, and the 
Heirs of their ſeveral Bodies. The Court held clearly“ that 
© this Limitation to the Heirs of the Body of his Son Henry 


*© was gcod as an Executory Deviſe.“ 
+ See 1 | 


5 4s to the Caſes of Goodright verſus Cornifo + and Scatter- 


and Skinner auc verius Zage t, they are too badly reported to be cited. 
408,S,C. | 
x Salk, 


Both abridg22g, and Mod. 278; but there called Scattergood v. Edgcs, , See them 
ed, inthe Abridgment of Equity Caſes, p. 189. p. 14, 15. 


Here, the Heirs of the Body muſt take by Purchaſe, if it 
be a good Executory Deviſe. 5 


Mr. Blackfione, centra, for Roger Elieiſon (premiſing that 
this is an incorrect Queſtion ; for that Coninge/ty Harris, be- 
ing now living, can have no Heirs of his Body;) endea- 
voured to diſtinguiſh this Caſe from that of Gore verſus Gore ; 
and likewiſe from the Caſe of Doe, ex dim. Salter, verſus 
Carlton :; Though He admitted the Principles of both theſe 
Caſes. He agreed that the Intention of the Teſtator was 
„that the Heirs of the Body of Coning:/ſby Harris ſhould 
ce take;“ but denied that this Intention could take Efed by 
Law. | | | 


This Deviſe is“ To Coningeſiy Harris and the Heirs of 
«© his Body,” generally; not to his“ firſt and every other 
« Jen,” as was the Caſe in Gore verſus Gore. That Term 
was 500 Years, This is only go. Coningeſby Harris might, by 

| | Poſſibility, 
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Poſſibility, have outlived this Term. Here are Three Con- 
tingencies ; In Gore verſus Gore, there were only Two, The 
firſt Contingency in the preſent Caſe is Coningeſby Harris 
having ue; 2d, His dying during the Je m: zd, His Iſſue 


Surviving Him. | 


Here, no Eſtate deſcended to the Heir at Law, in the mean 


Time, to ſupport the Executory Deviſe : Which is neceffary, 


to prevent the Freehold from being in Abeyance. This 1s 
the Foundation of Executory Deviſes: And One of the prin- 


cipal Queſtions in the Caſe of Gore verſus Gore was“ In V. 1 Peere 


„ zyhom the Frechold veſted at the Death of the Teſtator.“ ps 


Here is an ab/:lute immediate Deviſe of the Freehold to 
Roger Elleiſon. It can not go back to the Heirs of the De- 
viſor : For, it is a complete Deviſe of All the Freehold to 
Roger Elietſon. It is not like the Deviſes of the Freehold in 
the Caſes of Gore verſus Gore, or Doe, on the Demiſe of Sal- 
ter, verſus Carlton. 


There was no ſuch expreſs immediate Deviſe of the Free- 


hold. But in the preſent Caſe, the Freehold immediately 


veſted in Roger Elle;/on and the other Deviſees. 


The Diſtinction between deveſting Eftates, or not, de- 


pends upon the Eſtate's coming by Purcbaſe or by Deſcent. 
Lincoln College Caſe, 3 Rep. 61. 6. 1 Co. 95. Shell:y's Caſe, 
And here, it being veſted in Roger Elletſon by Purchaſe, it 
can not go-back, . 5 


Therefore this Caſe varies materially from the two Caſes 
cited, and alſo from the Caſe of Carter verſus Barnardiſton: 
For, this is an 7mmediate Deviſe, though ſubject to Charges. 


Mr. Jones, in Reply, inſiſted, that this is an Executory | 


Deviſe; (being within the allowed Compaſs of Time ;) and 
that the Freehold veſted in the Heir of Law of the Teſtator, 


in the mean Time, notwithſtanding the Deviſe to Roger 


Elletjon : For that the Deviſe to Roger Elletſon was not 
meant to take Effect, till after the Failure of the Contingen- 
cies. After that Event, indeed, and ſubject to the Eſtates 
and Contingencies before- mentioned, the Teſtator gives 
Him the Remainder: But He meant Nothing at all for him, 
till after the former Eſtate given to the Heirs of the Body of 
Coningeſiy Harris. 


Load MarsFieLD -— We'll think of it, and give our 


Certificate, We ſhall conſider what the Teſtator meant, and 


the neceſ/ary Conſtruction of his Words. 


And 
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And now, 


HIS Ton pener communicated to Mr. Blackſtone 
(publickly) the Certificate which They had ſettled : vis. 


Having heard Counſel on both Sides, and conſidered this 
Caſe, We are of Opinion that the clear manifeſt Intent of 
the Teſtator was to give an Eſtate Tail to ſuch Perſon as 
ſhould be Heir of the Body of Coninge/by Harris at the 
Death of the ſaid Coningeſoy, (the only Determination of the 
go Years Term in the Teſtator's View,) “ to Him and the 
*« Heirs of the Body of the ſaid Coningeſby;> with Remain- 
ders over, as in the Will: Which Intent of the Teſtator 
may by Law, take Effect as an Executory Deviſe; for, the 
Contingency muſt happen within the Compaſs of a Life in 
Being ; and the Freehold, in the mean Time, (being un- 
diſpoſed of), deſcends to the Teſtator's Heir at Law. 


And this, his Lordſhip ſaid, would effectuate the whole 
Intention of the Teftator. 


See the Caſe of Roberge de Mandevile, Co. Litt. 26. b. 
and ante, Vol. 1. p. 50, 5i. the Caſe of Lancelot 


Hicks, Deviſee of George Robinſon. 


Rex ver/us Inhabitants of Wooton St. Lawrence. 


"I this Ca/+ at large, in the Quarto-Edition of my sur- 
TLEMENT CASES, N. 187. Page 581. 


Carter and Another, verſus Murcot and Another. 


HIS was an Action of Treſpaſs for breaking and en- 
tering the Plaintiff's Cloſe called The River, or The 
River. Severn, The Defendant pleaded that it is a za ga“ 
ble River; and alſo, that it is an Arm of the Sea, wherein 


dit Subject has a Right to fj/h. The Plaintiff (without 


traverſing the Allegation) replied, that this was Part of 


Manor : 


the Manor of Arlingham ; that Mrs. Yates was ſeiſed of that 


Manor: And preſcribes for a ſeveral Fiſhery there. Iſſue 
being joined thereon ; a Verdict was found for the Plaintiff, 


On Monday gth November laſt, Mr. Afpur/t, on Behalf of 
the Defendant, moved in Arreſt of Judgment, and had a 
Rule to ſhew Cauſe, 


_ He objected that though the Fa was ſo found, yet the 
Law is otherwiſe ; wiz. that every One has a Right to fiſh 
in a navigable River, or in an Arm of the Sea. He cited 1 
M24 105. Anonymous. 6 Mod. 73. Warren verſus Matthews. 


i Sa/#. 357. 8. C. and Ward verſus Crejwell, C. B. 14 & 
15 G. 2, which recognizes 1 Mid. 105. 


Mr. Serjeant Nares, for the Plaintif, now ſhewed Cauſe. 


It is zt an Arm of the Sea where the Sea flows and re- 
flows; but a Part of a Manor. | | 


It is found to be I the Manor of Arlingham, in the 
County of G/ouce/ler. And a Place may be Parcel of a Ma- 
nor, if between the High and Low Water Marks ; though 
the Sea flows and reflows upon it. So is Sir Henry Conſta- 
ble's Caſe, 5 Co. 107. a. Bracton, lib. 2. c. 12. 


Mr. Agurſt, contra, for the Rule. 


An excluſive Right cannot be maintained by the Subject, 
in a River that is an Arm of the Sea ; The general Right of 
Fiſhing in an Arm of the Sea is common to all. | 

The Replication ovght to have ſhewn that this was a ſepa- 
rate Pool: But the Plaintiff can not maintain a general Right 
in the River, in Excluſion of all other the King's Subjects. 


In Sir Henry Conbable's Caſe—The Admiral had jũuriſdic- 
tion between the High and the Low Water Mark. When 
the Tide is in, the Water can not belong to a Manor: And 
a Fiſhing can only be exerciſed when the Tide is in—when 
there is Water. 


In Sir John Dawys's Reports, p. 55——the Caſe of the 
Fiſhery in the River Panne in Ire and it is ſaid that the 
King has a Right as high as the Sea flows and reflows, And 
an Arm of the Sea, where the Tide flows and reflows, 1s 
the ſame as the Sea itſelf, Juffinian Inſt. lib. I. c. I. tit. 1. 


6 Mod. 
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6 Mod. 73. Warren verſus Matthews —Every Subject, of 
common Right, may fiſh with lawful Nets &c, in a naviga- 
ble River, as well as in the Sea; and the King's Grant can 
not bar them thereof, 1 Salk. 357. S. C. Per Hult Chief 
Juſtice - The Subject has a Right to fiſh in all navigable 
«© Rivers, as He has to fiſh in the Sea.” | | 


1 Mod. 105. Amon. In Caſe of a River that flows and re- 
flows, and is an Arm'of the Sea; Hale ſays, ** The Right 
« of Fiſhing, is prima facie common to All. 


Lord Ma xsE1EL D — The Rule of Law is uniform. 


In Rivers act navigable, the Proprietors of the Land have 
the Right of Fiſhery on their reſpective Sides: And it gene- 
rally extends ad Filum medium Aquæ. | 8 


But in navigable Rivers, the Proprietors of the Land on 
each Side have it net; the Fiſhery is common : It is, primã 


facie, in the King, and 1s public. | 


If any One claims it exc/u/ively, He muſt few a Right. 
If He can ſhew a Right by Preſcription, He may then exer- 
ciſe an excluſive Right: though the Preſumption is againſt 
Him, unleſs He can prove ſuch a preſcriptive Right. 


Here, it is claimed, and found. It is therefore conſiſtent 
with all the Caſes, ©* that He may have an excluſive Pri vi- 
lege of fiſhing, although it be an Arm of the Sea.“ Such a 

Right ſhall not be pre/amed ; but the Contrary, prims facie : 
but it is capable of being proved; and muſt have been ſo in 


the preſent Caſe. 


Mr. Juſtice YaTEs——I was concerned in a Caſe of this 
Kind. Such a Claim was made; Burt the Claim failed, be- 
cauſe it there happened that ſuch a Right could act be proved: 
Therefore it was in hat Caſe determined that the Right of 
Fiſhing was common. But ſuch a Right may be proved. By 
the Law of England, what is otherwiſe common may, by 
Preſcription, be appropriated. GroT1ius owns, that navi- 


gable Rivers may be appropriated, 


The cited Caſes prove only this Diſtinction, © That navi- 
„ gable Rivers or Arms of the Sea belong to the CRown; | 
and (like private Rivers) to the Land Owners on each 
„ Side: And therefore the Freſumption lies the contrary 
Way in the One Caſe, from what it does in the Other. 
Here, indeed, it lies, prima facie, on the Side of the King 
and the Public: Put it may nevertheleſs be appropriated by 


Preſcription. | 
| | | The 
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The Caſe of the Royal Salmon-Fiſhery in the River Banne, 
in Sir John Davys's Reports, is agreeable to this: And 'tis a 
very good Caſe. It appears by it, that the Crown may 
grant a ſeveral Fiſhery in a navigable River, where the Sea 
flows and reflows, or in an Arm of the Sea: And in the 
Caſe of Abbor/dury there mentioned - the Court ſaid, ** it 
«« muſt be intended that the Abby had originally had a grant 
« from the Crown.” And in the Caſe in Mod. 105. Hale 
ſays truly —“ If any One will afpropriate a Privilege to 
«« Himſelf, the Proof lieth on his Side,” Now if it may be 


granted, it may be preſcribed for: A Preſcription implies a 


Grant. But in can't be preſumed : It muſt be proved. 


Why then may not this Plaintiff preſcribe for an excluſive 
Right of fiſhing in an Arm of the Sea, and PpRove this Ap- 
propriation, though the primd facie Preſumption is con- 
trary ? 


CF. $9735 


Mr, Juſtice As rox concurred. This is the true Diſtinc- - 


tion: And 1 Mod. 105 is in Point. 


Per Cur' +. 
RulE DisCHARGED. 


Wellington ver/us Wellington. 


HIS was a Caſe out of Chancery, upon the Will of 
| Richard Cary late of Walcott in the County of Oxford 

Eſq. wherein, after directing the Payment of his Debts and 
Funeral Expences, he proceeds thus. —** [rem, in DerFauLT 
« of Iſſue of my own H ody, I give deviſe and bequeath c;“ 
and ſo gives All his Eſtates in the ſeveral Counties of Oxford, 
Southampton, Middleſex, Surry, Hereford, and in the City 
of London, unto John Arrow/mith of Chalbery in the County 
of Oxford Clerk, and to James Simmons One of the Alder- 
men of New I 0odffock in the County of Oxford, and their 
Heirs, Im TrusT to pay, out of the Rents Iſſues and Pro- 
fits, unto his Siſter Elizabeth Wellington on Annuity of 1co/. 


+ Mr. . 
Willes was 
gone out of 


Court. 


Friday sta 
Feb. 1768. 


fer Annum, during ſuch Time and until his jaſt Debis 


Funeral Expences and Legacies (other than Annuities) ſhould 
be fully paid and ſatisfied : and alſo an Annuity of 401. per 
Annum to a Servant, Sarah Vollier. Then He gives another 


Annuity, and ſeveral Legacies. Then He wills that imme- 


diately fi em and after ſuch Time as All his juſt Delts Funeral 
Ecpences and the Legacies given by his Will (other than 
Annuities) all be fully paid and ſatisfied by the ſaid 


Truſtees, 
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Truſtees, from and out of the Rents and Profits of his ſaid Eſ- 
tates, and ſubject to the two Annuities before given to the 


| ſaid arab Vollier and Fane Wellington, He gives and devi- 


ſes All his Eſtates to his Siſter Elizabeth Melliugton, for 
Life; Afterwards, to the ſaid Truſtees, to preſerve Con- 
tingent Remainders; and after her Deceaſe, to the Uſe of 
James Wellington, the ſecond Son of his ſaid Siſter Elixa- 


beth, for Life; then to the Uſe of the Truſtees during his 


Lite; and after his Death, to the Uſe of his firſt and other 
Sons in ſtrict Settlement, in Tail-Male; and for Default of 
ſuch Iſſue, then in like Manner, to the Uſe of Richard 
Cary Wellington, the Eldeſt Son of his ſaid Sitter Elizabeth ; 
and in Default of ſuch. Iſſue, then, to All and Every other 
Son and Sons of his {aid Siſter Elisabeth in Tail-Male; and 
for Default of ſuch Iflue, then, and in like Manner, to the 
Uſe of Fane Wellington the Daughter of his ſaid Siſter Elixa- 


eth, in Tail-Male; And for Default of ſuch Iſſue, then, 


to the Uſe of the firit and every other Son of his Sifter Fare 
late the Widow of Richard Wooley, and then the Wife of 
Thomas Collins, in Tail-Male. And laſtly, He gives all his 
Eſtates to ſuch Perſon as may be his Heir at Law; Exceer 
any Perſon or Perſons as ſhall or may claim ſo to be, as be- 
ing deſcended from his late Uncle Francis Henry Cary, 
Clerl:. To theſe Bequeſts He annexes ſeveral Proviſoes, 
Conditions, and Directions. And as to all the Reſt and 


Reſidue of his Eftate, He gives the ſame to his ſaid Truſ- 
tees John Arrowſmith and james Simmons, their Heirs Ex- 


ecutors and Adminiſtrators, and likewiſe All his Copyhold 
_ Eſtates, to the ſame Uſes; and appointed his ſaid Siſter Eli- 


zabeth Wellington Executrix. 


The Teſtator, at the Time of making his ſaid Will, and 
at the Time of his Death, was ſeiſed ix Fee of the Premiſſes 
devited- by Him to the ſaid John Arrow/mith and James 
Simmons, in Default of Iſſue of his own Body; and died a 
Bachelor, leaving the ſaid Elizaberh Weliington and Jane 
Collins Wife of Themas Collins his Siſters and Coheirs, His 


ſaid Truſtees accepted the Truſts. 


Upon theſe Facts, it was ordered by a Decree in Chan- 
cery, dated th Mo. 1767, in a Cauie between the ſaid 
Richard Cary Wellington et al”. Plaintiſfs and Thomas Collins 
and the faid Elizabeth Wellington et al'. Defendants, that che 


following Queltion be put for the Opinion of this Court of 


King's Bench —vzz, 


Whether the ſaid John Arrow/mith and James Simmons, 
e the Truſtees in the ſaid Will, tock avy, and what Eſtate 
se under the ſaid Will,” | 


Mr, 


Hilary Term 8 Geo. 3. B. R. 


Mr. Back/tone, on Behalf of the Plaintiff, argued that 
They took a he Fee, determinable upon the Paywent of the 
Debts Legacies and Annuities. | 


The Objection was, that this Deviſe to them is an execu- 
tory Devie, and too remote to take Effet by Law : It is not 
to take Place till after a general Failure of Iſſue. 


Anſwer—The Default of Iſſue of his Body is only a Con- 
dition precedent. The Teſtator was a Batchelor: His Will 
was to take no Effect if He married, and had Children. 
The Words of it are—*: In Defaulr of Iſſue of my own 
© Body,” I give deviſe and bequeath Wc. | 


If He had married and had Children, That would have 
amounted to a Revocation of this Will, To prove which, 
He cited 1 Ld. Raym. 441. Lugg verſus Lugg, and 2 Salk. 
592. S. C. One being ſingle, made his Will, and deviſed 
All his perſonal Eſtate to 7 \: Afterwards He married and 
had ſeveral Children, and died without other Will or Diſpo- 
ſition : And before the Delegates (of whom Lord Chief Juſ- 
tice Treby was One, ) it was decreed, ** that there being ſuch 
* an Alteration in his Eſtate; and Circumſtances being ſo 
„ different at the Time of his Death, from what they were 
* when He made the Will; there was Room and preſump- 
* tive Evidence to believe a Revocation, and that the Teſta- 


«& tor continued 20 of the ſame Mind. 


So, in 2 Shower 242. Owerbury verſus Overbury, it was 
adjudged, upon an Appeal to the Delegates, that if a Man 
makes his Will, and diſpoſes of his perional Eſtate amongſt 
his Relations; „ and afterwards hath Children, and dies; 
„this is a Revocation of his Will, according to the Notion 
« of the Civilians ; this being an znefficioſum teſlamentum.” 


In 1 Peere Ins. 304. Cook verſus Oabley et al". a Caſe of 
Eyre verſus Eyre is cited; wherein it was hoiden “ that the 
, total Alteration of the Teſtator's Circumſtances by marry- 
ing and having Children, was an implied Revocation of 
« his Will.” | 


And in the Note at the Bottom of that Page, a Cale of 
Brown ag inſt Thourpſon is mentioned, wherein Sir 70 
Trevor held “ that a ſubſequent Marriage, and having Chil- 
« dren, was a Revocation of a Will of Land.” And it ap- 
pears in 1 Ey. Caſes Abr. 413. that the Lord Keeper [Fright] 
was clear of Opinion that Alteration of Circumſtances 


« mig/t le a Revocation of a Wiil of Lands, as well as of a 
per ſonal 
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and Contingent. 


« perſonal Eſtate;” and allowed that the Statute of Frauds 
and Perjuries does not extend to an implied Rewocation, 5 


So far the Courts have gone in implied Revocations. 


But here the Iſſue never exiſted. The Contingency never 
happened. The Iſſue which never exiſted could not be ſaid 
to fail. He mentioned a Caſe of Parſons verſus Lane, H. 7 
G. 2. where the Words were, in Caſe of his not returning 
« from ITreland'*—And Lord Hardwicke held it Conditional 


This Deviſe being Conditional, the Court will ſupport the 
Intention of the Teſtator. | 


This Expreflion, ©* in Default of Iſſue of my own Fody,” 

differs from ſaying ©* oz Failure of Iſſue of my own Body.” 
The latter Expreſſion ſuppoſes that Iſſue will exiſt: The 
former does not. It 1s conſiſtent with the Event of their 
never exiſting, as of their dying in his Life-time, 


This is not too remote for an Executory Deviſe : It was 
to take no Effect, if the Teſtator ſhould have Children at his 
Death. He has only expreſſed what the Law would have 


implied. 


2dly, But if it be not a Conditional Deviſe, yet it is not an 
Executory Deviſe ; but an immediate Deviſe, to veſt, (if it 
ſhall veſt at all,) upon the Death of the Teſtator. In the 
Abridgment of Caſes in Equity, p. 186. an Executory Deviſe 


is defined to be a future Intereſt, which can not veſ at the 


«© Death of the Teſtator; but depends upon ſome Contin= 
& gency, which muſt happen before it can veſt.” Whereas 
this is a preſent Intereſt which u veit at the Death of the 


Teſtator, if at all. 


The Caſe of Walter verſus Drew et al in C. B. Compyns 
372. ſhews that the Eſtate to the Iſſue of the Teſtator mult 
be an Eſtate Tail. That was a Deviſe that if Milliam, the 
eldeſt Son of the Teſtator, ſhoald hapen to die without Iſſue, 
then and not otherwiie, after Y/ill;am's Death, he deviſed 
over to his Son Richard and his Heirs: It was holden 
«© that William took an Eſtate Tail, by Implication.” 
Therefore it can only give an Eſtate Tail to ſuch Iſſue as 
might happen to be born between the Time of the 'l eſtator's 


making his Will, and his Death, 


This Remainder to the Truſtees is a baſe Fee, till Iſſue of 


the Teſtator's Body ſhall fail: And it would come into Poſ- 
5 ſeſſion 
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ſeſſion on the Teſtator's Death. 1 Peere Wims. 397. Good- 
right verſus Wright. 


3dly. F it ſhould be conſidered as an Executory Deviſe— 
Still it muſt mean uch Iſſue as ſhould be living at the De- 
% cea/e of the Teſtator :” Therefore it would x: be too re- 
mote, even upon the Foot of its being an Executory Deviſe. 


The Teſtator certainly meant an immediate Eftate to the 
Truftees; becauſe He has directed them to pay Debts Le- 
gacies and Annuities. And their Eftate took Effet imme- 


diately, by Lapſe. Vaughan 270. Gardner verſus Sheldon, 
The Truſtees, therefore, took _/ame Eſtate by the Will: 
The only Queſtion is, What Eſtate they took.“ 


It is given to them aad their Heirs ; and is to ſubſiſt, till 
the Debts Legacies and Annuities be paid. | 


Mr. Dunning, Solicitor General, contra, for the Defendants, 


The Queſtion turns upon the Conſtruction of the Words 
In Default of ſue of my own Body. 


They mean an indefinite, a general Failure of Iſſue: 
Therefore the Executory Deviſe is zoo remcre to take Place, 


in Point of Law. 


In Warburton's Caſe in 1764, before Lord Norihington— 
He was of Opinion * that the Deviſe to the Plaintiff being af- 
«© ter a general Failure of Iſſue Male, was too remote, and 
% void.“ And that was (as this is) after Failure of the Teſ- 
tator's oxwr Iſſue; and to thoſe who were his Heirs at Law, 


Though the preſent Teſtator was a Bachelor, and might 
think it probable that He ſhould remain ſo; and therefore, 
in that Event, might mean his Siſters to take; yet the fame 
Intention, for them to take, was as probable, in Caſe a dif- 
| ferent Event ſhould happen; namely, that of his marrying 
and having Iſſue, and that Iſſue afterwards failing. Both 
Diſpoſitions are equally reaſonable and proper, and might 
(for aught that He knew to the Contrary) be equally legal. 


The Teſtator mighteaſily have expreſſed that limited Senſe, 
if He had meant it: He might have added the Words 
« Living at the Time of his Death.” But He meant that All 

the Contingencies ſhould take Place, according as the Events 


PART IV. Vol. IV. 


ſhould 
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« perſonal Ejtate;” and allowed that the Statute of Frauds 
and Perjuries does not extend to an implied Revocation, 


So far the Courts have gone in implied Revocations. 


Bat here the Iſſue never exiſted. The Contingency never 


happened. The Iſſue which never exiſted could not be ſaid 


to fail. He mentioned a Cale of Par/ons verſus Lane, H. 7 


6. 2. where the Words were, in Caſe of his not returning 


cc from Irelund - And Lord Hardwicke held it Conditional 


and Contingent. 


This Deviſe being Conditional, the Court will ſupport the 
Intention of the Teſtator. 


This Expreſſion, ©* in Default of Iſſue of my own Fody,” 
differs from ſaying ** on Failure of Iſſue of my own Body.” 
The latter Expreſſion ſuppoſes that Iſſue will exiſt: The 
former does not. It is conſiſtent with the Event of their 


never exiſting, as of their dying in his Life-time. 


This is uf too remote for an Executory Deviſe : It was 
to take no Effect, if the Teſtator ſhould have Children at his 
Death. He has only expreſſed what the Law would have 


implied. 


2dly, But if it be not a Conditional Deviſe, yet it is not an 
Executory Deviſe ; but an immediate Deviſe, to veſt, (if it 
ſhall veſt at all,) upon the Death of the Teſtator. In the 
Abridgment of Caſes in Equity, p. 186. an Executory Deviſe 
is defined to be a future Intereſt, which can not veſt at the 
« Death of the Teſtator ; but depends upon ſome Contin— 
„ gency, which muſt happen before it can velt.” Whereas 
this is a preſent Intereſt which uit veit at the Death of the 


Teſtator, if at all. 


The Caſe of Walter verſus Drew et al in C. B. Comyns 
372. ſhews that the Eſtate to the Iſſue of the Teſtator mult 
be an Eſtate Tail. That was a Deviſe that if Milian, the 
eldeſt Son of the Teſtator, ſhoald hapen to die without Iſſue, 
then and not otherwiie, after William's Death, he deviſed 
over to his Son Richard and his Heirs: It was holden 
«© that William took an Eſtate Tan, by Implication.” 
Therefore it can only give an Eftate Tail to ſuch Iſſue as 
might happen to be born between the Lime of the I eſtator's 


making his Will, and his Death, 


This Remainder to the Truſtees is a baſe Fee, till Iſſue of 


the Teſtator's Body ſhail fail: And it would come into Poſ- 
| | | ſeſſion 
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ſeſſion on the Teſtator's Death. 1 Peere Wis. 397. Goods 
rizht verſas Wright. | 


zdly. F it ſhould be conſidered as an Executory Deviſe— 
Still it muſt mean ſuch Iſſue as ſhould be living at the De- 
© ceaſe of the Teſtator:“ Therefore it would 237 be too re- 
mote, even upon the Foot of its being an Executory Deviſe. 


The Teſtator certainly meant an immediate Eſtate to the 


Truſtees ; becauſe He has directed them to pay Debts Le- 
gacies and Annuities. And their Eſtate took Effect imme- 


diately, by Lapſe. Vaughan 270. Gardner verſus Sheldon. 
The Truſtees, therefore, took /ame Eſtate by the Will: 
The only Queſtion is, What Eſtate they took.“ 


It is given to them and their Heirs ; and is to ſubſiſt, till 
the Debts Legacies and Annuities be paid, | 


= Mr. Duaning, Solicitor General, contra, for the Defendants. 


The Queſtion turns upon the Conſtruction of the Words 
In Default of ue of my own Body.” | 


They mean an indefinite, a general Failure of Iſſue: 
Therefore the Executory Deviſe is 0 remere to take Place, 


in Point of Law. | 


In Warburton's Caſe in 1764, before Lord Norihington— 
He was of Opinion ** that the Deviſe to the Plaintiff being af- 
«« ter a general Failure of Iſſue Male, was too remote, and 
« void. And that was (as this is) after Failure of the Teſ- 
tator's own Iſſue; and to thoſe who were his Heirs at Law. 


Though the preſent Teſtator was a Bachelor, and might 
think it probable that He ſhoald remain ſo; and therefore, 
in that Event, might mean his Siſters to take; yet the ſame 
Intention, for them to take, was as probable, in Caſe a dif- 
ferent Event ſhould happen; namely, that of his marrying 
and having Iſſue, and that Iſſue afterwards failing. Both 
Diſpoſitions are equally reaſonable and proper, and might 
(for aught that He knew to the Contrary) be equally legal. 


The Teſtator might eaſily have expreſſed that limited Senſe, 
if He had meant it: He might have added the Words 
« Living at the Time of his Death.” But He meant that All 

the Contingencies ſhould take Place, according as the Events 
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ſhould 8 and had no Intention of confining the ge- 
neral Failure of Iſſue of his Body, to the * Time of 
his own Death, 


Theſe can not be conſidered as Remainders : It is an 7" 
cutory Deviſe, intended to take Te in futuro. 


The Notion 1s quite new, ** that an Eſtate Tail by Impli- 
© cation can ariſe in the Teſtator's Iſſue?“ The Words can 
not ſupport /uch an Idea of the Teltator's Meaning. 


Nor did the Teſtator mean to give his Truſtees a baſe Fee. 
He only meant to give them an Eſtate ox FaliLuRE of his own 
ue, whenever they ſhould become extinct: 'Then, and not 
till then, his Siſters were to take. But that 1s a Period too 
remote for ſupporting it as an Eæecutory Deviſe. It can not 
take Place as a contingent Remainder upon the Teſtator's 
Children taking an Eſtate Tail by Implication : For there is 
no Eſtate to /upport ſuch a contingent Remainder. 


There is no Reaſon to ſuppoſe that the Teſtator meant theſe 
Words in a more reſtrained Senſe than their Ordinary uſual 
Senſe. There is no Foundation to ſupport this Deviſe as an 
immediate Deviſe; and much leſs, as a contingent Remainder. 


In DErAuLT of wy own Iflue” means, that whether 
his Iſſue ſnould fail by his never having had any, or by their 
becoming extinct, it ſhould in either Caſe go to his Siſters, 


Lord Maxs FIELD obſerved, that this is only a double 
Contingency: Of which, One Part is good, by Law ; 
the Other, bad. 


Mr. Blacktone, in Reply — The Teſtator 8 proviſional Diſ- 
poſition is an abundans Cautela. 


This Caſe is fingular, as being in Default of Iſſue of the 
Teſtator's own Body. | 


Varburton's Caſe was not a Determination on Conteſt and 
Argument. it was a Bill to prove the Will per Teſtes And 
the Deviſee was Heir at Law of the Teſtator. 


The Com will go as far as They can, to ſupport the 
Intention of the Teſtator. 


I did not mean that the Teſtator meant an Eſtate Tail to 
Fimfelf : 1 meant that if He ſhould happen to have Iſſue 


born after making the Milli, it might be an Eſtate Tail in hn. 
] prin- 
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I principally rely on its being only a Conditional Dewiſe. 


Lord MAxSsFIIID— When a Deviſe muſt take Effect 
at the Death of the Teſtator, it is not properly an Executory 
Deviſe. Such a Deviſe is a Deviſe upon a Coutingent Event 
which muſt happen at or before the Death of the Teſtator. 
As Executory Deviſe is a Deviſe that is to take Place in futuro. 


As to an implied Revocation, from Alteration of Circum- 
ſtances; it is now ſettled—** that as to perſonal Eſtates, 
Marriage and having a Child is a Revocation :*?? But no 
Caſe has yet holden Marriage alone to be a Revocation. 


I ſee no Ground of Argument why the Law ſhould not be 
the ſame, as to Deviſes of Land: The Reaſon is the ſame. 
In Meggot verſus Meggo-, Lord Hardwicke directed an Iſſue, 
merely to try this Queſtion : But the Cauſe was made up by 


the Family, and never tried. * * Note—lt 


has ſince 
been ad- 


judged in the Court of Exchequer, by the Opinions of Sir Thomas Parker, then Lord 
Chief Baron, Mr, Baron Smythe, and Mr, Baron Adams, againſt Mr. Baron Perrott ; 
and alſo at the Cockpit, Sir Eardley Wilmot and Lord Chief Juſtice De Grey con- 
curring, “ that Marriage and a Child was a Revocation of a Deviſe of Land.“ 


We will think upon it; and give our Certificate. 


The CERTIFICATE was as follows—** Having heard 
«© Counſel on Both Sides, and conſidered this Caſe, Ws are 
* of Opinion That John Arrow/mith and James Simmons 
* took a FEE, determinable when the Purpoſe of paying the 
© Teſtator's Debts Legacies and Funeral Expences, out of 
ce the Rents Iſſues and Profits of the deviſed Premiſſes, in 


«© Aid of the perſonal Eſtate, ſhall be performed.” 


It was dated 11th February 1768. 


Rex ver/us Lambe, Eſq; 


ON Tueſday 10th Nowember, in Michaelmas Term laſt, a 
Motion was made fora New Trial ; and a Rule granted 
to ſhew Cauſe why the Verdict ſhould not be ſet aſide, and a 


New Trial had. 


The Cauſe was tried in the County Palatine of Durham ; 
and related to the Rights of a Corporation of Durham, On 


the laſt Day of that Term, Mr. juſtice As rox reported the 
| : of Evidence, 
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Evidence, from Mr. Baron Perrott who tried the Cauſe. But 
it is not neceſſary to meddle with that at preſent : For, 


though ſome Objections were then made to the Proof of Facts, 


and that the Evidence was not ſufficient to ſupport the Ver- 
dict, yet the principal Objection taken on Behalf of the De- 
fendant, was, that the Warrant for a Tales de Circumſtan - 
e tibus,”” (for there were not enough of the Special Jury) 
*« 0ght to have been a Warrant from the Attorney General 


of the County Pa atine Whereas the Proſecutors had only 


procured a Warrant from His Majeſty's Attorney General. 


It was now argued by Mr. Wallace and Mr. 


Wingfield, for the Proſecutors; and Sir Fletcher Norton, Mr. 


Wedderburne and Mr. Davenport for the Defendant. 


As to the Trial by a Tales, without any Warrant from the 
Attorney General of the County Palatine —Tle Anſwer was, 
that it fell within the Equity of the Stat. of 5 Eliz.c. 25.4 2. 
which enadts, that in Wales and in the Counties Palatine of 

© Cheſter Durham and Lancafier, where a full Jury ſhall 
*© not appear, the Juſtices may, upon Requeſt by the Plain- 
* tiff or Demandant, command the Sheriff to name ſo many 
* other Perſons preſent, as ſhall make up a full Jury : which 
*c ſhall be added to the former Pannel.”? 


c 


The /u>/antial Intention of the Act was, that in all 
Cauſes where Iſſue is joined in the Courts in Heſtminſter- 
Hall, the Judge who tried the Cauſe ſhould grant a Tales 
And there is no Exception of the Counties Palatine. 


But it is objected, . That the Requeſt was not made by 
«« any Perſon authorized to make it on the Part of the 
Crown: For, that it was made by the Attorney General of 


«© the King, and not by the Biſbop's Attorney General.“ 


Mr. Wallace ſaid He remembered an Objection directly 
the Rewer/z of this: And the Judge refuſed to try the Cauſe, 
becauſe the King's Attorney Ganeral had not ſigned a War— 
rant fora Tales, though the Pieps Attorney General had. 
And the following Year, a Cauſe was tried upon a Warrant 
figned by the Ang's Atrorney General on/y ; though the 
Bithop's Attorney General was preſent in court. 


The Counſel for the Defendant argued Thar the Tales was 
not regular in 1:felf, ror regularly applied for; and that it 
could not be annexed to this Jury-Proceſs, which is only a 
Fen.re fa-ias (without av Habeas Cor pota) 

| The 
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The old Tales at Common Law remains, in all Caſes not 
deſcribed in 35 H. 8. c. 6. which gives the Tales circumſtan- 
tibus in certain particular Caſes only; of which, this is not Oz2. 


They ſaid, It does not extend to Trials at Bar, nor to Juſ- 
tices of Aſſize, nor to Counties Palatine, nor to Criminal 
Caſes: It only extends to civil Suits, and where Iſſue is joig- 

ed at Wiftmin/ter. And they cited Alfridus Denbawd's Cale, 
10 Co. 102. The Statute of 4 & 5 P. M. c. 7. extends it 
to criminal Cauſes where Iſſues are joined at Weſtminſter, 
Then 5 Elix. c. 25. extends it to the Counties Palatine as 
to civil Suits; but mot to criminal Suits. Therefore the 
Counties Palatine ſtill. remain as at Common Law: and as 
Trials at Bar ſtill ftand : And no £quizy can extend this Sta- 
tute to them, as to criminal Suits, 


Bat if a Tales had been allowable in this Caſe, the War- 
rant ought to have been ſigned by the Attorney Genera! of the 
County alatine— Though ali Writs run in the Name of the 
Crown, yet the Biſhop names all the Judges and Officers : 
And they have the ſame Authority there, as other Judges and 
Officers have in other Counties. Cauſes go down to I rial 
here, by AMittimus : But the Record is not ſeat with it, nor 
is any Jury-Proceſs ſent with it. All hat is done in the 
County Palatine: And the Biſhop's Attorney General does 
every Thing there, that the King's Officers do in the County 


at large. 


This Trial is upon a FVenire 3 And the Tales is an- 
nexed to the Venere facias. But 2 Lord Raym. 1169. ger 
Holt“ A Tales de Circumſtantibus Can not be granted upon 


the Venire facias.” 


As to the two Caſes cited by Mr. Wallace—One of them 
was, „ that Both Attorney Generals together could not give 
« a Warrant for a Tales.” Bur that was a tingie Caſe; and 
many were diſſatisfied with it. The Attorney General of the 
Biſhop does, in fact, exerciſe this Authority: And this is 
a Miſ-trial for Want of his Warrant. 


Lord MANSFIELD-As to the Tales At preſent I 

think that, as this is an Me joined at Weſiminſier, and the 
King's Officer proſecutes it, the Warrant for the Tales maſt 
toliow that; and the King's Attorney is to ſign it. 


Mr. Juſtice VArEs concurred : And that there was no 
Need of the Aid of the Statute of 5 Eliz. c. 25. to impower the 
granting a Tales de Circumftantihus in the Counties Palatine. 
The Judges of the Counties Palatine have the ſame Authority 
as the King's Judges of Ni prius : And the Poftes is to be te- 


turned in the ſame Manner as from other Judges of N prius. 
| | As 
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Cochineal. 


As to Trials at Bar— The Reaſon is very different; There 
is a proper Method of proceeding to try it by a Tales; 
namely, a Writ of D-cem Tales; which can not be on Trials 
at N. pVius. | 


As to the Biſhop's Attorney General—He ſhall not have 
Power to contradict the King's Attorney General, and to fay 
«c it ſhal! not be tried: Which might be the Cale, if He was 
to grant the Warrant, inſtead of the King's Attorney General. 


Mr. Juſtice As rox and Mr. Juſtice WIL LES were of 
the ſame Opinion. 1 


Per CuR.“ 


RuLE DISCHAGED. 


' Satu . ch Hague and Others, Aſſignees of Anne and Iſaac 


Scott, Bankrupts, verſus Rolleſton. 


HIS was a Motion for a new Trial, in an Action of 
Trover brought to recover the Value of ſeven Bags of 
25 3 8 


It had been tried before Lord Mansfield at Cuildiall; and 
a Verdict found for the Plaintiffs : But a Point of Law aroſe 
on the following Facts. | | Dt 


Anne and T/aac Scott were Merchants and Copartners. On 
the 27th of March 1767, 1/aac went out, with Intent to ab- 
ſcond ; and did not return till after a Commiſſion of Bank- 
ruptcy had iſſued againſt him. On the zoth the Defendant 
received a Letter written by Jaac Scott, dated “ Dover 28 
* March,” incloſing a Bill of Parcels, dated 23d March, of 
ſeven Bags of Cochineal, for 1645/. 145. 6d. as if the De- 
fendaat had purchaſed the ſame of the ſaid Anne and Iſaac 
Scott; and informing the Defendant that He (1/aac Scott) 
*6 was gone off,” and © that He had depoſited the ſeven Bags 
© of Cochineal at Grorge Street's Warehouſe, in Rellefton's 
Name and for his Uſe ;” though, in Fact, He had not pur- 
chaſed or agreed to purchaſe any ſuch Goods of them: But 
the Defendant imagined, it was intended to /ecure him in 
Part of the Debt due from the Partnerſhip, On the zoth of 
March, the Defendant went to the Warehouſe of George Street 
in 7 hymas-frreet, which: was a public Warehouſe; where He 
found the teven Bags of Cochineal depoſited there in his 
Name; Which He ſold and diſpoſed of, and applied the 
Money to his own Uſe in Part of Payment of the * 
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from them to him. They had been depoſited there with 
Street, on the 26th of March, for the Defendant Nolleſton. 

On the 25th T/anc Scott told Street, „that they were for 
«© the Defendant :” And they were // bo0ked at the Ware- 
houſe. But though the Goods were /ent to the Warehouſe 
before Iſaac Scott's Act of Bankruptcy, (vis. his abiconding 
and not returning ;) yet the Defendant did not then know 
that they were there: And He did not n his Acceptance 
of them, till after that Time. 


The Plaintiffs were AGgnees i in a joint Commiſion which 
afterwards, on the 12th of April, iſſued 1 Both the 
Scotts Anne and Jaac. 


Sir Fletcher Norton and Mr. Dunning, Solicitor General, 
inſiſted that the Defendant was intitled io retain the Moiety 
belonging to that Partner who did not become Bankrupt till 
after Rolleſton had declared his Acceptance of the Cochineal : 
though there was afrerwards, a joint Commiſſion againſt Both, 


This Act of //azc bound both Partners. His ſubſequent 
Bankruptcy could only affect his own Share in the Partnerſhip 
Eſtate : It could not affect the Mother's. Nalleſton ſtands in 
the Place of the Mother: And before her Bankruptcy, He 
was joint Partner with the Aſſignees of Jaac in this Cochi- 
neal; and had an UNDIVIDED Moiety in it. 


Beſides, a Trader may woke one Creditor to. Another, Se- 
Fore any Att of Bankruptcy. And here is no Fraud or Col- 
luſion in the Defendant. Conſequently, tne j9int Aſſignees 
againſt Mother and Son can not maintain this Action of Tro- 
ver againſt Rolleſton for the Whole of theſe Goods. 


Mr. Morton and Mr. Wallace, contra, for the Aſſignees 
under the joint Commiſſion. | 


The Mother's Moiety was bound 1 [/aac's Bankruptcy. 
All the joint Effects are bound by the Bankruptcy of either 
Partner. The Meſſenger under the join: Commiſſion of 

Bankruptcy might have ſeized the /7/2/e, if they had re- 
mained in their Warehouſe, . 


Such a Delivery as this was, under a private order of /aac, 
unknown to Rolleſton, and unknown to Anne Scott, was no 
Sale to Rolleſton. The Goods were not appropriated to him, 
till a/ter Jaac Scott's Bankruptcy : And after his Bankruptcy, 
He had no Right to ſell, He could not, after that, bind 
the Partnerſhip Effects. Nolleſton took the Goods ux DER 
the Bill of Parcels which was ſent by Jſaac from Dover ; at 
which lime He was a Bankrupt; And Fenin Anne 

Scott's 
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Scott's Share was liable to be ſeized under the Commiſſion - 
againſt 7/aac. 


On the other Side, it was urged in Reply, that //aac Scott 
had, at the Time of the Act done, a Right to diſpoſe of the 
Goods: His Act was the Act of both Jſaac and Anne. His 
ſubſequent Bankruptcy only reſcinded hzs Intereſt, but leaves 
Anne's Intereſt in Rolejion. The Aſſignees of Jaac, and 
She, were Tenants in Common of the Goods. he Court 
muſt conſider it as if Anne had never become a Bankrupt : 
For Ro lleſton ſtood in her Place. The Act of Jaac, when 
both Partners were ſolvent, was the Act of Both Partners, 
and bound Anne's Share as well as Jaacs. Therefore her 
ſubſequent Bankruptcy ſignifies Nothing: For her Aſſignees 
can only ſtand in her Place. Street's Warehouſe was a pub- 
lic Warehouſe. And as ſoon as Rolleſton ſignified his Aﬀent 
to the Contract, it was perfected. Indeed 1/aac's Share was 
gone, by his prior Bankruptcy : But as to Anxe's Share, the 
Contract was perfected, and Anne's Share was bound by it; 
And on the zoth of March (which was prior to Aune's Bank- 
ruptcy) Rolleſton was intitled to her Share. . 


Lord MansrisLD—Under a joint Commiſion, 
the Commiſſioners aſſign the Effects of Both. On an Appli- 
cation ex parte Turner, in March 1742, it was holden, that 
the joint Commiſſion carries A the Effects, both joint and 
ſeveral “. 3 


kyns y. the 


forty fifth 


Caſe is ex parte Turner: But the Date of it is Auguſt the 14th 1742. That where 
there is a joint and ſeparate Commiſſion, a Creditor under the joint may come un- 
* der the ſeparate, and aſſent or diſſent to the Certificate under the ſepara e.“ 


Conſider, here, the Effect of booking the Cochineal on 
26th March, in the Name of Rolleſton; and whether it does 
not goto the Whole, And the ſubſequent Aſſent, if it does 
any Thing, mult go to the Whole, The Afent could not be 
good for Part; and not good for the other Part. 


But the Aſſent was to Nothing at all. The Depoſit was 
not completed antecedent to the zoth of March. I was clear 
at the Trial, that this Aſſent could not be good for the Whole; 
becauſe there was Nothing to aſſent to: Nor did Relle/tor in 
Fact aſſent to any Thing but the falſe Bill of Sale ſent to him 
from Dover. And that Bill of Sale was after the Act of Bank- 
ruptcy committed by 7/aac Scott. Therefore He could not 
then affect the Partnerſhip; which was at an End, by the 
Bankruptcy, And Nolleſcon's Aﬀent was to this falſe Bill of 
Sale, ſent to him to make him a Creditor upon a falſe Foun- 


dation of a Dealing upon Speculation, 


Mr. 
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Mr. Juſtice YaTzs—Iſaac's Contract muſt bind the 
Il hole, or not operate at all. It could not be good for one 
Part, and not for the Other. His Act was not complete upon 
the 26th March: It was revocabie till Rolleſton's Aſſent: and 
He muſt affent to the ale Contract, if He aſſented at all. 
All Jaac's Power was gone, when He wrote from Dover. 
His Act of Bankruptcy diſſolved the Partnerſhip. 


The Aſſignees of //aac could never be ſaid to be Partners 
with Anne the other Partner. The Tranſaction is void, and 
ſeems a Fraud: There is no Account ſtated; a voluntary 
Depoſit is made, to favour Rolleſlon. Therefore Jſaac's Act 
was void, and had no Effect on the Motety belonging to Anne. 


Mir. juſtice As rox and Mr. Juſtice WIL LES were of 
the- ſame Opinion. 


Per Cu“. 


RuLe (to ſhew Cauſe why the Verdict ſhould not be ſer 
alide, and why there ſhould not be a New Trial,) 


DISCHARGED, 


See more on this Subject, in the Caſe of Harman and 
Others, verſus # ſher, determined on 14th wne 1774 
upon the Preference attempted to be given by Mr, 
Fordyce to Mr. Fiſher, One of his Creditors, 


Thompſon verſus Hervey, Eſg. 


N ſhewing Cauſe againft a motion for a New Trial, in 
() an Action brought againſt the Honourable Mr. Th 
Herwey, (ſecond Son of the late Earl of Bri//o/, and Uncle 
to the preſent Earl,) for Lodging and Neceſfaries tor his 
Wife, during her Reſidence at Brifol, (which her Health 
abſolutely required ;) wherein a Verdict had been given ior 
the Plaintiff, againſt Mr. Herwey ; It appeared from Lora 
Mansfield's Report, who tried the Cauſe, and repeated the 
Evidence, that She had herſelf paid Part of the Money, vis. 
what was due to the Plaintift for the former Part of the Fimse ; 
and that She had a Penſion, during Pleaſure, from the Crown, 

determinable at the Will of the Crown, of zoo. a Year, 
granted to Her in her own Name, but zo! by any Agreement 
or otherwiſe appropriated at all to her own ff. That at 
her Return from Briſtol, her Huſband ſhut his Doors agent 


cry 


| 
* 
: 
4 
1 
th 
1 
4 
4 


— 


2 


Monday ©th 
Feb. 17 Ls 
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Her. That Mr. Hervey had newer made or agreed to make 
any ſeparate Allowance to Her, or had contributed any Thing 
towards her Support, ſince He had fo ſhut his Doors againſt 
Her; nor had She any Uſe of his Table, Servants, or Equi- 
page. And there was Evidence given of his being reputed to 
have an Income of about 1800. per Aunum. 


Tux Cour were extremely clear, that her Huſband 
(Mr. Herwey) was liable to this Action; and that the Verdict 
obtained againſt Him ought no to be ſet ande. | 


Here is no Agreement for a Separation: But He has ſent 
Her adrift, by ſhutting his Doors againſt Her. He allows 
Her no ſeparate Maintenance, nor any Support at all. And 
there is no Pretence of this Lodging and other Support pro- 
vided for Her by the Plaintiff, being improper for her Degree 
and Condition of Life. And as She had no Maintenance 
from het Huſband, nor Admittance into his Houſe, She was 
obliged to procure Lodging and Maintenance ſomewhere elle. 
Every Man is obliged to maintain his Wife. 


The Penſion is only a voluntary Grace and Bounty of the 
Crown, and only during the Pleaſure of the Crown; not what 
any Creditor of Her's, even for her neceſſary Subſiſtence ſuit- 
able to her Degree and Rank of Life, can be ſuppoſed to give 
her Credit 2p. 


Per Cur. unanimouſly — 


RuLsz DISCHARGED. 


See the Caſe of Manby verſus Scett, in 1 Siderfin 109. 
1 Lev. 4. 1 Med. 124. and other Books. See alſo 
1 Lord Raym. 444. Todd verſus Stokes, and the Caſe 
of Longworthy verſus Hickmore, there cited. 


Rex ver/us Inhabitants of Great Bedwin. 


See this Caſe at large, in the Quarto-Edition of my SE TTLE= 
MENT-CasEs, Ne. 188. Page 584. and abridged in the 
Table of that Book. POL | 
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Rex verſus Lord Baltimore, 
Rex verſus Anne Darby; 
Rex verſus Elizabeth Grieffenburgh. 


HE Two Women were brought up by Haheas Corpus; 

and appeared (upon the Return) to be committed for 

being aſſiſting aiding and abetting to Lord Baltimore in felo— 
nicuſly raviſhing and carnally knowing Sarah Wondcuck, 
Spintter. ' hey were committed as being charged upon the 


Friday 12 tn 
Feb. 1768. 


Oath of the ſaid Sarah Woodcock, for bein g feloniouſly aſſiſt- 


ing aiding and abetting Him in feloniouſly raviſhing and car- 
nally knowing Her againſt her Will and Conſent, againſt the 
Form of the Statute. But they were not charged, either by 
the Oath or Warrant of Commitment, with being pre/ext - 
And. therefore they were agreed to be only Acceſſary before 
the Fact. | 


The Counſel for the Proſecutrix, declaring “ that the Pro- 
© ſecution was carried on merely for the Sake of public Juſ- 
te tice, and that They had no other Wiſh than to obtain it;“ 
declined either to conſent to or oppoſe Lord Baliimors's 
being bailed ; but left it entirely to the Diſcretion of the 
Court, to act as They ſhould think proper; as their ſole Point 
in View was that his Lordſhip ſhould be, at all Events, ame- 
nable to Jultice. 


Lord Mansr:irLD approved of their Conduct. At 


the ſame Time, He obſerved that Lord Baltimore's voluntary 
Surrender was a ſtrong Indication that He had no Intention 
of abſconding from Juſtice : The Probability whereof was 
greatly heightened by the large Property which He was known 
to poſſeſs; of which He would incur a Forfeiture by running 
away, | OTE 


Therefore—Let him be bailed by four Manucaptors, in 
1000!, a-piece ; and Himſelf, in 4ooo!. | 


And let the two Women be bound in 40o/. Each; and 
their Securities (All of them together) in the like 


Sum. 


Accordingly Lord Pal:imore entered into a Recogni- 


zance in 34000. and four Manucaptors, in 10002. a- 


piece. 
| Aune 
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Anne Farvey (committed by the Name of Dari) in 
400. and her four Bail in ioo/. Each. | 


And Elizabeth Grieffenburgh's four Manucaptors (She 
being a married Woman) in 2o0/. a- piece. | 


The Condition of the Recognizances was to appear at 
the next Aſſizes and General Gaol-Delivery for the 


County of Surrey.” 


Sulyard ver/us Harris. 


HIS Caſe was a Point of Practice, about delivering a 
Declaration by the By. 


It was a Suit by Bill, againſt Harris, by Tavo Perſons, 
named Sulyard. Harris was ſerved with a common Proceſs, 
not requiring Special Bail. He appeared at the Return of 
the Proceſs, and filed Common Bail. The next Day, Ea- 
ward Sulyard alone, One of the two Plaintiffs, without his 
Companion, delivered a Declaration by the By, againſt the 
Defendant. And the Defendant obtained Mr. Juſtice Tates“'s 
Order to ſtay Proceedings, 5 


Sir Fletcher Norton argued on Behalf of the Defendant. 
He ſaid, All Proceſs muſt be /erved. Now here is zo Service 
of Proceſs at the Suit of Edaward Sulyard alone. 


If the Appearance had been entered by the Plaintiffs At- 
torney, under the Statute, it had related only to Plaintiff and 


Defendant in that Suit. 


Here the Defendant appeared, Himſelf: And He ſhall not 
be in a avor/e Caſe, for doing ſo. Vet He would be lo, if all 


Mankind might deliver a Declaration againſt Him, 


There is a great Difference between being in 24 Cuſ- 
tody of the Marihal ; and what is only /egal Cuſtody, In the 
latter Caſe, None but that ſame Plaintiff can declare againſt 


Him. / 


In the Caſe of Nees et Ursx.* verſus Rotins, Trin. 10 G. 
2. C. B. 1 Barnes 245. in iſt Edition; 337. in 4to Edition; 
it was held “ that a Plaintiff can not declare by the By, 
joined with his Wite or apy other Perſon ;” And the Pro- 

ceedings 
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ceedings on the Declaration by the By were ſtayea ; there 


being no Proceſs to warrant it. 


The Rule of this Court, M. 10 G. 2. 1736. is, that where 
the Plaintiff files Common Bail for the Defendant, purſuant 
to the Act of 12 G. 1. c. 29. H. the Defendant 1s not in 
Court, as to any other Perſon's Suit, but only that of the 
Plaintiff who has ſo filed Common Bail for him. 


Here, the Defendant is a Volunteer in appearing : There, 


He is forced into Court. 


When He comes voluntarily into Court, He can not have 
a Declaration by the By filed againſt him by a Stranger. And 
here, the Plaintiff is a Stranger to the firſt Suit. 


Mr. Barnes, conira—The Note of the Caſe cited on the 
other Side 1s in Point for Us. It was allowed to be the Prac- 
tice of the Court, that the Plaintiff may, the ſame Ferm 
© the Proceſs is returnable, declare againſt the Defendant 
«« as often as He would, at his oxv# Suit.” And that is the 
preſent Caſe. Here, the Plaintiff is ror a Stranger to the 
Proceſs; but Ore of the two Perſons who brought the 
Latitat. | 


By Lilly's Practical Regiſter 409 H 413. © If One be in 
© the Cuſtody of the Marſhal, any One may deliver a De- 
ce claration againſt Him de bene ee. 


Lord MANSFIELD I conſider the Plaintiff as a 
Stranger, in the ſame Light that Sir Fletcher Norton has Rated 
Him : But the Defendant was in Court, by having filed Bail 
in the former Action. | 


Mr. Juſtice YaTzs— The Cuſtody of the Marſhal is 
the Foundation of this Court's Juridiction: When a De- 
fendant is in Cuſtody of the Marſha], He is then preſent in 
Court. But this Man was not in 44 Cuſtody of the 
Marſhal, | 


The Mas TER (Mr. Owens) reported the Praftice to 
be That where the Proceeding is by Bill, if a Defendant 
is in Court, either by being in actual Cuſtody of the Mar- 
e thal, or by a voluntary Appearance at any Plaintiff's Suit, 
% any Other Plaintiff is at Liberty to deliver a Declaration 
«© by the By againſt Him, </7h;x the ſame Term wherein the 
«© Writ was returnable.” 


Lord 


Duran — IE I — 2 
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Lord MansF1eLD aſked if the other Officers of the 
Court were of the ſame Opinion : And on their confirming 
it by their Own 


Per Cu R 


The Rur E was made een, for diſcharging the 
Judge's Order. | 


The End of Hilary Term 1768, 8 G. 3. 


ADDENDUM To THis TERM. 


NoTe— The Name of the Caſe mentioned to be adjudged 
in the Exchequer (ante, p. 2171.) was Chri/iopher againſt 
Chriftopher and Others, upon the Will of Daniel Chriſtopher ; 
who had made a Will in the Time of a former Wife, who 
died without Iſſue; and he married a Second Wife, by whom 


he had Iſſue, the Plaintiff in the Exchequer. The Decree 


was made on Saturday 6th July 1771. The Court declare 


therein, That the Teſtator's ſecond Marriage, and hat ing 


«« 1//ue by that Marriage, is a total Rewocation of the afore- 
* ſaid Will made by the ſaid Daniel Chriſtopher in 1757 ;” 
and thereupon order adjudge and decree that the ſaid Plain- 
tiff is well intitled to the ſaid ſeveral Real Eſtates the ſaid 


«© Daniel Chriſtopher died erfed of,” 


Eaſter 
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new One was, this Day, ſworn in; who was ap- 2oth April 
pointed by the Crown, purſuant to the Statute of 1763. 
27 GC. 2. c. 17. made for revs/ing in the Crown the 
« Power of Appointing the Marſhal of the Marſhalſea of the 
Court of King's Bench; and for the better Regulation of 
* that Office, and of the inferior Offices thereanto belong- 
“ ing; and for rebuilding the King's Bench Priſon.“ 


'T H E late MaxsHAL having died 1n the Vacation, a Wedneſday 


Brerore this Time, the Appointment had been in private 
Perſons. See the®Preamble of this Statute ; which recites a 
Grant of King James the Firit to a private Gentleman his 
Heirs and Aſligns, and all the meine Conveyances and Mort- 
gages of this Office : After Payment of a Compoſition for 
which Mortgage-Monies and Intereſt, the Act? revefs in the Sect. 2. 
Croaun the Site of the Priſon and the Power of granting the 
Cuſtody of it, and the Office of Marſhal; to remain for ever 
thereafter unalienable. 


Mr. A/ton, who had been ſworn in upon the 21ſt of May 
1747, on the Death of Mr. Richard Mullen, was thereby 
continued in his Office . + Sect. z. 


On whoſe Deceaſe, the King now appointed Benjamin 
Thomas, Eſq, to ſucceed him. 


This Appointment was by Sign Manual, counterſigned by 
Lord Weymouth, Secretary of State : Which recited the Va- 
cancy of the Office, by the Death of Mr. Aßbton; and that by 
the Act of 27 G. 2. it is in the Nomination and Appointment 
of the Crown, by Letters Patent or Sizn-Manval ; and the 
Importance of it to the Suitors and Priſoners ; and that Lord 
an Lord Chief Juſtice of the King's Bench had 

recommended 


_ 
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recommended Mr. T homas, as a Perion fit and every Way 


qualified to execute it. Whereupon the King nominates 


Saturday 
2 2c April 
25. 


conſtitutes and appoints Him to be Marſhal of the Marſhalſea 
of this Court; and grants to Him the ſaid O flice, and all 
Fees Perquiſites Profits Powers Privileges and Advantages 
thereto belonging, together with the Cuſtody of the ſaid 
Priſon and the Priſoners thereto committed; To have exer- 
ciſe and enjoy, /o long as he ſhall behave well in it, and ſhall 
be re/ident in the ſaid Priſon or within the Rules thereof. 
Dated at S-. James's, 23d March 1768, Anno Regni oftawo. 


Note—The fifth Section is expreſs, ** that the Grantee 
«© ſhall have hold and enjoy for and during ſo long Time as 
«© He ſhall behave himſelf well in his Office, and ſhall be 
© reſident in the ſaid Priſon or within the Rules thereof, and 
« 20 longer And all Grants of the ſaid Office ſhall be made 


*© accordingly; or, otherwiſe, ſhall be void.“ 


Mr. Thomas had before been ſworn in at Lord Mans- 
FIeLD's Houſe, upon the 25th of March. | 


He took the Oath of Offce on his Knres, both then and 
nNOoWw. | 


The Oath of Office was as follows 


*© You ſhall ſwear, that during the Time that you ſhall 
< exerciſe the Office of Marſhal of the Marſhalſea of our 
Sovereign Lord the King, of this Court, you ſhall well 
and truly, in all Reſpects, to the uttermoſt of your Power 
and Knowledge, uſe exerciſe and behave yourſetf in the 
fame Office; you ſhall increaſe no Fees, but. ſhall content 
«© yourſelf with the ancient Fees of the Court belonging to 
your Office; and in all Things that do or ſhall appertain to 
the Duty of your Place, in Execution of your ſaid Office, 
you ſhall truly and honeſtly demean yourſelf. 


© 80 help you GOD.” 


Rex verſus Inhabitants of Gainſborough. 


See this Ca/e at large, and alſo abridged, in the Quarto-Edi- 
tion of my SETTLEMENT-Casts, Ne. 189. Page 586. 


Ex 
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Ex Parte Priſoners in the Cuſtody of the Marſhal. 


THE Priſoners who had given Security to the“ late -v. ante, 
Marſhal, applied by Petition for the Directions of the p. 1289. 


Court with Regard to their giving fre Security. 


Per Cur'—Let the Petitioners be at Liberty to give a 
neu Security to the preſent Marſhal. 


Mr. Solicitor General took this Opportunity of mention- 
ing, that the Security given by the TipsTaves was 700 
little.“ It is only 3ool. Each: Whereas they may hap- 
pen to have the Cuſtody of Priſoners charged with 10000!/, 
and they are, by 27 G. 2. c. 17. ect. 10. to give ſuch Se- 
curity as the Court ſhall direct. | | 


But THE Cour obſerved that the Tipſtaves held their 
Places, at preſent, for their Lives (though liable indeed to 
Amotion upon Miſbehaviour) and had purcha/ed them before 
the making of this Act: And therefore it would be too hard 
upon the preſent Poſſefſors of theſe offices, to require a greater 
Security than had been uſual. | 


Tre Cour, at the ſame Time, made the general 
Order always, or at leaſt uſually, made upon the Appointment 
of a new Marſhal. TT: 


Mr. Owens, Secondary of the King's Bench Office, read 
ſome old Rules of this Kind: viz. One in 4 Jac. 2. 
on the Succeſſion of Philpot; and another in H. 11 
G. 1. The former run d'. capiat in Cuſto- 
«« diam ſuam omnes Priſonar' qui ſunt ad largum 

extra Priſonam;” And, © Qd* capiat in Cuſtod' 
«© ſuam omnes Priſonar' qui ſunt in Regulis :” The 
latter Qd” recapiat omnes Priſonar' qui fece- 
«© runt Eſcap' a Priſon' Mar' et non legitimè exone- 
<< rentur è Priſon, pred'; et ducat eos in Priſonam 
co predict,” 


Lord MansFIELD ordered a lie Rule to be drawn up 
now - Which, on Deliberation, was thus ſettled 
It is ordered that Benjamin Thomas, Eſq. the preſent 
Marſhal of the Marſhalſea of this Court do take into 

his Cuſtody All the Priſoners who are at Jarge with- 

out the Walls of the Priſon of the ſaid Court; and 

_ alſo All Priſoners who have eſcaped and are not law- 
PART IV. Vor. IV. 8 fully 
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Wedneſday 
27th April 
1768, 


The Majority of the Number of Balls appeared to be for 


| conſidered and declared this to be an Approbation by a Majo- 


fully diſcharged out of the ſaid Priſon ; and bring 
them into the Priſon aforeſaid. | 


On the Motion of Mr. SoLicitor GENERAL: 


Rex verſus Doctor Aſkew et Al, Cenſors of the 
College of Phyſicians. 


T would require a VoLums, to give a full and particular 
Detail of this long Conteſt between the Fellows and the 
Licentiates ; which was litigated with preat Spirit and Eager- 
neſs between ſeveral very learned and reſpectable Gentlemen 
of the Faculty, on both Sides, It mult not therefore be at- 
tempted, within the Compaſs of a Collection, already per- 
haps too faulty in this Reſpect: as being, in many Inſtances, 
more minute and circumſtantial than may appear abſolutely 
neceſſary, or at all agreeable to ſome Readers, 


The Sulſfance of it, however, ought not to be omitted: 
Which was as follows. | 


A Rule had been obtained, upon the Application of Dr. 
Letch, for the College of Phyſicians to ſhew Cauſe why a 
Mandamus ſhould not iffue, directed to them, commanding 
them to admit JoRHN LETCH Doctor of Phyiic, to be a 


Member of the College. 


This Rule was made upon the whole Rady of the College 
or Community of the Faculty of Phyſic of the City of Lon- 
don; and alſo upon the Preſident and Cenſors of the ſaid Col- 


lege. : 


On Thur/day 7th May 1767, Mr. Yorke ſhewed Cauſe againſt 


this Rule ; and Sir Fletcher Norton argued in Support of it. 


The ſhort State of the material Facts, with Reſpect to this 
Mandamus, was That Dr. Letch, who practiſed as a Man- 
Midwife, was ſummoned by the College, to be examined. 


He therefore came in; and was examined thrice at the Comi- 


tia minora And after the third of thoſe Examinations, he 
was there ballotted for, Whether he ſhould be approved 
« of by them, or not,” A Diſpute aroſe upon this Ballot. 


approving him: But One of the Cenſors declared“ that he 
«© had by Mifake, put in his Ball For Approbation; which 
he meant and intended to be acainsT approving bim.“ 
It was propoſed “ to ballot over again.” But the Preſident 
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rity of Votes on the Ballot. On Dr. Letch's being propoſed to 
the Comitia Majora, nineteen to three of the Members pre- 
ſent were again/? putting the College-Seal to his Letters teſti- 
monial : And he was informed that he was xoT ele ed. 


His Counſel inſiſted, that having been returned ſafficient by 
the Comitia inora, he had thereby acquired an inchoate 
Right to Admiſſion; which the Court would enforce the 


Completion of, by Mandamus. 


In this Argument, the Charter of the College appeared to 
bear Date on 23d September 10 H. 8. (1518.] And the fol- 
lowing Statutes were mentioned; 3 H. 8. c. 11. and 14 & 15 
H. 8. c. 5. And ſome By-Laws or Statutes of the College: 
Particularly, Caput oftavum, de Comitiis majoribus, and 
Caput decimum quartum. The former ſays—** Comin 


vocamus Congregationes illas licitas et honeftas, quas ut 


„ Præſidens et Collegium five Communitas et eorum Susceſ- 
ſores de Seipſis habeant, Rex Henricus conceſſit. Ordi- 


*© naria autem ſive ſtata Comitia, ora dicenda,/ quater 


* Anno celebrentur, &c. In Comitiit majoribus fiant ELEc- 
«© TIONEsS et Admiſſiones Sociorum, Candidatorum et Per- 
* miſſorum. Quod vero ad Candidatorum et Permifforum 
«© Examinationes attinet, Ez fieri poſſint vel in Mzjoribus 
© Comitiis, vel in Minoribus et Cenſoriis, pro Arbitrio Pre- 
% ſidentis aut Propræſidentis et Cenſorum, aut eorum Par- 


tis majoris.“ ze Caput decimum quartum (de FExami- 


nationum et Adnfifionum forma) enacts —“ ANnTEiQUAM 
« quiſpiam aut in Candidatorum ordinem, aut ad Medicinæ 
«© Facultatem in Urbe Londino et per ſeptem Millaria in Cir- 
* cuitu ejuſdem exercendam admittendus praponatur, exa- 
„ minetur in tribus Comitiis, ſive Majoribus five Minoribus, 
«« pro Arbitrio Præſidentis aut Propræſidentis et Cenſorum, 
„ aut eorum majoris Partis, &. Omnes he framinationes 
«< fieri poſſunt in Comitiis minoribus live Cenſoriis, a Præu- 


dente aut Proprzetidente, et quatuor Cenſoribus; aut uno 
«© ex Cenſoribus abſeate) a Præſidente aut Propræſidente, 


e tribus Cenſoribus, et abſentis Cenſoris Vicario. Liceat 
* tamen cuilibet Socio, pro arbitrio, diſputare et periculum 
« facere quantum Examinandus in Re Medica waleat, Qui 
«© ad hunc Modum examinatus, et 4 Preſidente aut Propræ- 
„ fidente et Cenſoribus aut eorum major; Parte (>uftragits 
„ per Pilas occulte acceptis) afpprovatus furrit, in Comitiis 
« majoribus proxim? inſeguentibus, ſiquidem commode fieri 


*« poterit, fin minds, in Comitiis guibuflibet Majoribas, five 


« Ordinariis five extraordinariis, a Pretidente aut Propræſi- 
„ dente PROPONATUR in Cand:aatorum ordinem vei Permiſ- 
e forum numerum ADMITTENDUS: Et si eleftus fuerit, 
«« peractis iis ab ipſo quæ per Statuta noſtta requiruntur, 


«« quam primum ADMITTATUR.” : 
| 8 2 Some 


- 


| 
ö 
! 
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Some Caſes were alſo cited in the Courſe of the Argument: 
The Caſe of Corporations, in 4 Co. 77.6. 78. a. Dr. Bon- 
ham.s Caſe, in 8 Co. 114 to 121. Dr. Goddard's Caſe, in 1 
Lew. 19. 1 Siderf. 29 and 1 Keb. 75, 84. 8. C. upon a Man- 
damus to the College, to reſtore Him. Dr. Groenvelt's Caſe, 
in Carthew 491. 1 Salk. 144, 200, 263. 3 Salk. 265, 12 
Mod. 119. and Holt 184. and Dr. Scombergh's Caſe. 
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The next Day, the Argument WA continued ; by Mr. 2 
Ajpurft and Mr. Dunning, for the College; and Mr. Morton, [5 
Serjeant G/ynn, and Mr. Wallace, for Dr, Lesth. 


Lord Mansr1ELD ſaid, He had no Doubt what ought 
to be done: And therefore he would not keep the Gentlemen 
of the Faculty any longer in Suſpence. 


The Counſel for the College have admitted the Juriſdictiu-n 
of this Court: And they certainly have Juriſdiction over 
Corporate Bodies, to ſee that they act agreeably to. the End 
of their Inſtitution. | 


There is no Doubt that where a Party, who has a Right, 
has xo other ſpecific legal Remedy, the Court will aſſiſt him 2 
| by iſſuing this prerogative Writ, in Order to his obtaining 
* V. ante, ſuch Right - 3 
1045 & 1 ? 5 
"75 "dy There can be as little Doubt that eg are obliged, 
6&0. 59 in Conformity to the Truſt and Confidencł placed in them by 
5 the Crown and the Public, to admit All that are ft; and to 
reject All that are ant. For, under the Reaſon and Spirit 
and true Conſtruction of this Charter and this Act of Parlia- 
ment, No Perſon ought to be /f*red to praiſe Phyſic, but 
Such only as have Skill and Ability, and have diligently ap- 
plied themſelves to the Study, and are well grounded in the 
Knowledge of it: And, on other Hand, ZII Perſons who 
are ſo qualified, and have beſtowed their Time and Money 
and Labour in the proper Studies that tend to ſuch Qualifi- 
_ cations, have a Right to be admitted to exerciſe and practiſe 
their Profeſſion. And the Public have alſo a Right to the 
Aſſiſtance of ſuch a Perſon, who has by his Labour and Stu- 
dies rendered himſelf capable of ſerving the Public by giving 
them proper Advice and Directions. % 


It is true, that the Judgment and Diſcretion of determining 
upon this Skill, Ability, Learning, and Sufficiency to exerciſe 
and practiſe this Profeſſion, is truſted to the College of Phy- 
ſicians: And this Court will not take it from them, nor inter- 
rupt them in the due and proper Exerciſe of it. But their 
Conduct in the Exerciſe of this Truſt thus committed to 

| them 
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them ought to be fair, candid, and unprejudiced not ar- 
Bitrary, capricious, or biafſed ; much leſs, warped by Re- 


Sentment, or Per ſonal Diſlike. 


Caſes indeed may happen, where the Rejection may be 
founded upon other Grounds than Inſufficiency in Point of 


Skill and Ability or Knowledge: It is poſſible, that other 


Cauſes of Rejection may occur; as Badne/5 of Morals, for 
Inſtance, | 


But in the preſent Caſe, they ſeem to have acted with 
Candour and Caution, Syme of the Gentlemen even make 
Oath of their Reaſons againſt admitting this Candidate for a 
Licence. Objections to Perſons applying for Licences to 
practiſe Phyſic, may be grounded on a Variety of Reaſons : 
And the Court are to judge of ſuch Objections and the Rea- 


ſons of them. If they are inſufficient, the Court may grant 


a Mandamus, If they ſhould refuſe to examine the Candi- 
date, at all; the Court would oblige them to do it. In a 
Manuſcript Book of Reports which I have ſeen, the Reporter 
cites (in reporting Dr. Bonham's Caſe) a Mandamus in the 
Time of Edw. 3. directed to the Univerſity of Oxfird, 
commanding them to reſtore a Man that was Gbannitus : 
Which ſhews both the Antiquity and Extent of this Remedy 
by Mandamus. But the Court ought to be ſatisfied that they 
have Ground to grant a Mandamus: It is act a Writ that is 
to Iſſue of Cour/e, or to be granted merely for aſting. 


The Queſtion therefore Is; « Whether here is a proper 


and /uSicient Ground for our granting a mandamus,” 


Conſider, then, what are the Grounds of this Application, 


Firſt Dr. Letch can't diſpute theſe By-Laws. This Point 
is not open to him. For, without them, he has no Ground 
to ſtand upon : He has never been examined by the Body at 


large. Therefore he is under a Neceſſity, upon this Applica- 


tion, of allowing the By-Laws to be good. 


The Queſtion then will be, © Whether the Power is pa- 
«© VOLVeD on the Prefident and four Cenſors; Or REMAINS 
«© with the Body at large.” 


I am clear, that the Power remains with the Bey; and 


that the Examination by the Preſident and four Cenſors is 


only preparatory, and for the Eaſe of the Body at large. 


There are various Inſtances of Delegations of a like Kind. 


Biſhops refer Examinations of Clergymen to their CI 5 
| 9 
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0 So Univer/ities refer Examinations to ſelect Parts of their Bo- ; 
0 dies. But the dernier Determination is in the Body at large. 5 
4 | 5 
1 Theſe Cenſors, to whom this Examination is referred, take 3 
; '| an Oath, not to approve of unfit Perſons, nor reje& ſuch 5 
f ll «as are fit.“. | 1 
i * 5 
The Uſage has been, to refer the Examination of tgjůe 
Perſon applying for a Licence, to the Comitia minora, as E: 
more eaſy, and more convenient to be executed by a ſmall B 
than by a large Number of Examiners. But every Fellow £ 
has Notice of it, and may examine and argue with the Can- A 
didate; though he has no Vote at theſe Comitiza minora : $ 
So that every Feilow has an Opportunity of informing Him- 7 
ſelf and ſatisfying his own Judgment concerning the Suffici- # 
ency of the Candidate, The Comitia minora have no Power, 5 
upon their Approbation, to admit the Candidate: They have [7 
only Power to approve. If they do approve, then the Per- P 
ſons ſo approved of by them is to be afterwards propoſed to v 
the Comitia myjora, for Election: And if, upon being ſo pro- + 
poſed, he ſhall beeleQed, zhen he is to be admitted. 5 
Suppoſing the Comitia majora to execute their Power cor- I 


ruztly, (taking this Word in a large Senſe;) and that they 
ſhoula refuſe to admit a Perſon who had been examined, 
approved, and regularly propoſed to them, without being ; 
able to deny his Fitneſs ; this Court ought indeed, in /uch a ; 
Caſe, to interpoſe. 


But that is not pretended or even hinted to be the preſent 
Cale, with Reſpect either to the Comitia majora, or the Co- 
mitia minora. Dr, Letch charges them with Nothing of this 
Kind, nor with any Thing to which it is requiſite for them 
to give an Anſwer : His Counſel rely on the U/age. 
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The Queſtion therefore is, Whether the Comitia majora 
„% have adted corruptly.” 


3 
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Now, they have only referred him to a /econd Examination» 
in future : They have not abſolutely rejected him. 5 


_ 
. — 


2 — — 
— : — 


At the Comitia minora, there were Three who in Truth 
meant and intended to ballot againſt Dr. Lerch, though One 
of them made a Miſtake and ballotted for him; which Miſ- 
take was declared and taken Notice of, at the very Time; 
and it was propoſed to ballot over again: And this was diſ- 
cloſed to the Com:tia majora, | 
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This Fact (of a Miſtake in the Ballot for Approbation) be- 
ing diſcloſed to the Comitia mñora, was it not extremely rea- 
ſonable 
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ſonable for them to refer the Candidate to a further Exami- 
nation? I ſee no Injuſtice in this. The Intention of the 
Ballot was that he ſhould be reported unit: And two of the 
Cenſors now {wear ** that they thought him ſo." 


I am ſatisfied, that the Comitia majora had the Power of 
rejecting him: And it does not by any means appear, that 
they have acted upon 1mproper Grounds, or arbitrarily and 
capriciouſly. | 


Here is no Ground laid for demanding a Mandamus. 


His Lordſhip concluded with a Recommendation to the 
College, to ſettle all other Matters amongft themſelves, with- 
out coming to this Court : At the ſame Time intimating to 
them a Caution againſt zarrow:ng their Grounds of Admiſ- 
ſion ſo much, that if even a Boerhaave ſhould be reſident here, 
he could not be admitted into their Fellowſhip. 


Mr. Juſtice VAr ES thought that Dr. Lerch might more 


properly have applied for a Mandamus requiring the College 


to grant him a Licence to practiſe within London and ſeven 


Miles of it. However, if he had laid a /ufficient Ground 


for his preſent Application, and ſhewn the Court“ that he had 
© a Ricur 70 be a Member of the College,” the Court ought 


to grant him a Mandamus, to enable him to obtain that Right ®, * V. ante, 


if he had no other legal Method of coming at it. 


But he has act laid a ſufficient Ground for this Applicati- 
on. He has ast ſhewn that he has a Ric hr to be admitted 
a Member of the College. And we ought not to iſſue a 
Mandamus requiring the College to admit him a Member; 
unleſs he firſt ſhews Us “ that he has a Right ro ſuch Ad- 


„ million.” | 


No Man can now practiſe Phyſic, until he ſnall have been 
examined and approved of, propoſed, elected, and admitted. 
He can't be a MEMBER of 7he College, till all theſe Requiſites 


| ſhall have been completed in him. 


This Gentleman has been examined, it is true, by the Pre- 
ſident and four Cenſors; and their Ballot was in his Favour, 


Three to two, as to their {pprobation : But One of them de- 


clared, at the Time, “ that he mean? and intended his Ballot 
to have been in Di/approbation.” Ihe Preſident, however, 


conſidered him as approved by the Majority. 


Bur the Determination of the Comrtia minora is not Fi- 
NAL : The Conſequence of their Approbation is “ that 


ec he is to be afterwards profpojed to the Comitia majora, for 
« EleQioa ; 


104 5, 1266, 
and 1659. 


1660. 
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«« Election; and F they elect 3 then he is to be admitted.” 


The Tx usr was placed in the whole BOP/ Y. The College 
could not delegate this Truſt placed in the avhole Body, to this 
ſelect Part the Comitia minora, ſo as to make their Opinion 


final : But it was lawful for the College to delegate to them 


this Power of preparatory Examination ; reſerving to the 
au hole Body the Right of fnal Judgment and Determination, 
Neither have the College in Fact delegated the fzal Judgment 
to the Comitia minora : They are only to examine and ap- 
prove. The Candidate, if he meets with heir Approbation, 
mult ſtill be propo/ed to the Cemitia majora; and is to be 
elected by them. So that it is the Comitia majora, who are to 


judge and to ele ; Theirs is the fnal Determination. 


The Miftake in the Ballot at the Comitia minora might be 
a Ground for the Comitia majora to judge ** that the Doctor 
* had not ſatisfied the Preſident and Cenſors of his Sufficien- 
*« cy to practiſe Phyſic:“ For, though according to the ſtrict 
Letter the Ballot might be ſaid to have pronounced him ſuffi- 
cient, yet the Majority of thoſe who ballotted, thought and 
even declared otherwiſe. | | 


Upon the Whole; as Dr. Zetch has laid before Us ns 


Ground for a Mandamus, there is no Reaſon for Us to grant 
him One. | 


Mr. Juſtice AsTon—The Queſtion is, „ Whether 


Pr. Letch has laid a ſufficient Ground for aſking a Man- 
«« damus requiring the College of Phyſicians to admit him a 


«© Member of it.“ 


I agree with my Brother Varks, «« that he ſhould rather 


have applied for a Mandamus requiring the College to grant 
* him a Licence to practiſe Phyſie within London and ſeven 
Miles of it, than for a Mandamus to admit him a Member.” 


No particular Method of Admiſſion is /peczfed, either in 
the Charter or in the Statute, The Callege have therefore 
inſtituted a Method; the Method which has beew now diſ- 
cloſed to Us. And they have done right: It is. a good and 
proper One. The Examination. of the Candidate, by the 
Comitia minora is Part of it: But their Opinion is not final. 
The final Determination is in the Comitia majora. 3 


* Sect. pe- By the 14 © 15 H. 8. e. 5. it is enacted ** that the „i 


nult'. 


«© Perſons named in the Letters Patent, as Principals and firſt 
named of the ſaid Commonalty and Fellowſhip, chooſing to 
them Two more of the ſaid Commonaliy, be called Elees ; 

* and 
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« and that the ſame Elects yearly chooſe One of them to be 
« Preſident of the ſaid Commonalty ; and as often as any of 
c the Rooms and Places of the ſame Elects ſhall fortune to 
«© be void by Death or otherwiſe, then the Superviſors of the 
«© ſame EleQs ſhall chooſe name and admit One or more, as 
* need ſhall require, of the moſt cunning and expert Men 
« of and in the ſaid Faculty in London, to ſupply the ſaid 
«© Room and Number of eight Perſons: So that He or They 
« that ſhall be So choſen, be firft by the ſaid Superviſors 
« ſtrictly examined, after a Form deviſed by the ſaid Elects; 
« and alſo, by the ſame Superviſors approved.” This ſhews, 
that the Makers of the Act of Parliament looked upon Thoſe 
of the Faculty who reſided in London, to be Members of the 
College. | | 


The Power delegated to the Comitia minora is to examine, 
«« and to judge upon the Sufficiency of the Perſon whom they 
have examined; and they are upon Oath to act imparti- 


final. The Election is not any Part of their Power: It is in 
the Comitia majora. | 


IF the Perſon examined by them had been approved, pro- 
poſed, and elected; then, indeed, a Mandamus would lie: 
And ſo it would, if the College ſhould refu/e to examine the 
Candidate at all. | | 


But there are none of theſe Circumſtances in Dr. Letch's 
Caſe, He has been examined; He has been propoſed ; He 
has not been elected: He has never acquired ſuch a RIGHT as 
can be a Ground for aſking a Mandamus. 


And even as to the Approbation of the Comitia majora, up- 
on their Examination of him— Though the Number of Balls 
ſeemed to indicate their Approbation of him, yet it is appa- 
rent that there was a Make in the Ballot: And it was de- 
c ared at the Time. Now /uppo/e that Miſtake to have been 
the contrary Way; and that the Cenſor who made this Miſ- 
take had meant to ballot ror Dr. Leich, but had by Miſtake 
actually ballotted acainsT him; would it not have been 
thought a very hard Caſe, that this ſhould be holden a Di- 
approbation of him; and that he ſhould be bound down by 
this Slip of the Cenſor, contrary to this Opinion and Inten- 

tion, to an undeſerved and undeſigned Reje&ion ? - 


T think the Comitia majora have behaved with great Can- 
dour and Moderation. They knew that the Majority of the 
Comitia minora thought the Candidate inſufficient. They re- 
fer him to further Examination, whenever he ſhall find or think 


ally therein:” But their Opinion and Judgment are 20 


himſelf qualified to undergo it. When he ſhall become pro- 


perly 
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* This 
Queſtion 
had been 
ſtarted 
during the 
Argument : 


perly qualified, he may be again examined; and being found 
ſo upon ſuch ſecond Examination, may be propoſed, elected, 
and admitted in the due and regular Manner. Ms 


Mr. Juſtice HzewrtrT declined giving any Opinion 
„Whether London-Licentiates are * MEnBERs of the College, 
or not: Though he hinted, that the more he thought of 
it, the more he doubted it, 333 


But the Court afterwards declared the Queſtion to be fill open. See 


the End of this Caſe, page 


The preſent Application is for a Mandamus commanding 
the College to admit him a MREMRER. It is not for obliging 
them to grant him a Licence to practiſe in London and within 


ſeven Miles round it. The Admiſſions into the College are 


*© Socictatem noſtram. The Others, only Licences to pac- 
tiſe within theſe Limits. | 


Dr. Letch recognizes the By-Law or Statute of the Col- 
lege, and grounds himſelf upon it; claiming his Right of 


Admiſſion, as ariſing from it: And upon this Right, he ap- 


plies to be admitted a Member of the College. 


I think We ſhould goa great Way, if We ſhould ſay ©* that 
% a Licentiate to practiſe within London and ſeven Miles 
round is a MemBer of the College.” Certainly, a Per- 
ſon not admitted can't be meant as One of thoſe that are in- 
corporated. | | | 


But this Gentleman has not laid a ſufficient Ground of 
Right, to ſupport a Claim to Admiſſion, within this By-Law.” 


It only repoſes a Truft in the Comitia minora, to exa- 
* mine the Candidate.” If they approve of him, they are to 
report their Approbation to the Society or Body at large, the 
Comitia majora. Any Member may be preſent at the Exami- 
nation ; and aſk the Candidate Queſtions, to try his Skill 
in Medicine. The Truſt repoſed in the Comitia minora re - 
lates only to his Skill in Phyſic : It does not extend to his 
Morals. They are not impowered to examine into them. 
The other Part of his Qualification they are to examine into; 
and if they approve, report ſo; but Nothing further: It is 
the Comitia majora who are to determine finally, and to ede. 


Therefore, without entering into any other Points, I con- 
cur in the Opinion ** that this Rule ought to be diſcharged.” 


Tuis RuLe was accordingly DISCHARGED by the 
unanimous Cpinion of the Court, 
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Two Terms afterwards, v.z. on Friday 20th November 
1767, 


Sir Fletcher Norton moved for a Rule upon Dr. AH 
and others, (the four then Cenſors,) for them to ſhew Cauſe 
why an IN EOR MAT ION in Nature of a 2 Warrants ſhould 
not be granted againſt them, to ſhew by what Authority they 
acted as Cenſors of the College of Phyſicians. 


The Objection was, That whereas the Election ought to 
be by the whole Body, theſe Gentlemen had been e/efed only 
by a ele Body; namely, by the Fellows, excluſi ve of the 
LicenTIATES; though the Licentiates demanded Admittance ; 
which was refuſed to them by the Fellows, on Pretence of 
their having no Buſineſs there, upon that Occaſion. 


It was argued on Thur/day 2 1ſt April 1768, by Sir Fletcher 
Norton and Mr. Morton, for the Licentiates ; and on Monday 
25th April 1768, by Mr. Yorke, (then Attorney- General,) 
Mr. Dunning, (then Solicitor General,) Serjeant Davy, Mr. 
Aſpurſft, and Mr. Wallace, for the College; and Mr. Wed- 
derburn, for the Licentiates. On Vedneſday the 27th, Ser- 
jeant Glynn, Mr. Walker, and Mr. —_— proceeded, on 
behalf of the Licentiates: And on the ſame Day, the Court, 
gave their Opinion. 

Lord Maxs FIELD took Notice, that the Figure and 
Conſequence of the contending Parties, and the Reſpect due 
to them; the Anxiety that has appeared in the Conteſt; and 
perhaps the Spirit which has been raiſed on both Sides, in 
the Courſe of it; have carried the Council concerned into a 
very great Length of Argument, and into the Diſcuſſion of a 
Variety of Matter foreign to the Point directly in queſtion be- 
fore the Court upon the preſent Motion. 


The Queſtion properly now before Us is fingly this- 
«© Whether the Perſons applying for this Information are Fel- 


«© gab, and intitled to vote in the Election of Cenſors,” Ix 


they are, the Election of theſe Cenſors, being made in Zx- 
cluſion of their Votes, is not good : IF fthey are not Fellows, 
and have no Right to vote in the Election of Cenſors, then 
this Election ſtands animpeached. 


| I conſider the Words Socii, Communitas, Collegium, So- 
** cietas, Collega, and Fellows,” as Hnůsnimous Terms; and 
every Socius or Collega, as a Member of the Society or Corpo-. 


ration or College. The Queſtion is, Whether theſe i- 


ciates ARE Socii or Collegæ or Fellows. 


The - 


n 
2. 


r 
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The Fas are not diſputed : And there is no Doubt about 
the Law, as far as relates to the Queſtion now before Us. 


Here is a Charter of Incorporation. And it has been ad- 
mitted on both Sides, that there has been a great Number of 
By-1 aws and long Uſages, which are agreed to appear upon 
their Books and the Extracts from them: And the Permiſſion 


of theſe Licentiates“ zo pradi/e” is not diſputed, 


But I doubt whether this Permiſſion to Praiſe, and theſe 
Letters teſtimonial can amount to an Admiſſion into the Fer- 


LowsHiP of the Corporation or College. 


Nothing can make a Man a FeLLow of the College, with- 
out the AcT of the College. The firſt Act to be done by them 
is the judging of the Qualifications of the Candidate. 'The 
Admiſſion into the Fellowſhip is an AQ ſubſequent to that. 
The main End of the Incorporation was to keep up the Suc- 
ceſſion: And it was to be kept up by the Admiſſion of Fellows 
after Examination, The Power of Examining and admitting 


after Examination, was not an arbitrary Power; but a Power 


coupled with a TRusT : They are bound to admit every Per- 
ſon whom upon Examination they think to be fir to be ad- 
mitted, within the Deſcription of the Charter and the Act of 
Parliament which confirms it. The Per/on who comes within 
that Deſcription has a Righr to be admitted into the Felloau - 
ſhip : He has a Claim to ſeveral Exemptions, Privileges, and 
Advantages attendant upon Admiſſion into the Fellowſhip, 
And not only the Candidate himſelf, if found fit, has a Per- 
ſonal Right; but the Public has alſo a Right to his Service ; 
and that, not only as a Phyſician, but as a Cenſor, as an 
Ele, as an Officer in the Offices to which he will upon Ad- 
miſſion become cligible. In Dr. Letch's Caſe, the Reaſons 
for his Rejection being called for, the Anſwer was, that 
*« they judged him to be at: And as the Legiſlature have 
veſted the Judgment in the Comitia majora ; and there was 
no Pretence or Ground to pretend that they had acted cor- 
ruptly, arbitrarily or capriciouſly ; that Anſwer was eſteemed 
a ſufficient One. And they have Power, not only by their 
Charter, but by the Law of the Land, to make fit and rea- 
ſonable By-Laws, ſubje& to certain Qualifications. 


It appears from the Charter and the Act of Parliament, 
that the Charter had an Idea of the Perſon who might practiſe 
Phyſic in London, and yet not be Fellows of the College. 
The Prefident was to overlook zo only the College, but alſo 


* omnes Homines eju/aem Facultatis,” So, when then the 
| College 


Eaſter Term 8 Geo. 3. B. R. 


2197 


— 


College or Corporation were to make By-Laws, theſe By- 
Laws were to relate zur only to the Fellows, but to all others 
practiſing Phyſic within London or ſeven Miles of it. The Re- 
ſtraint from practiſing Phyſic is thus expreſſed —“ NV ap 
Hoc admiſſus fit by Letters teſtimonial under their Com- 
„ mon Seal,” Now, what does this“ ad hoc mean?“ It 
muſt mean ad exercendum Facultatem Medicinæ admiſſus fit. 
And this is agreeable to the Words uſed in 3 H.8. c. 11. con- 
cerning Admiſſions by the Biſhop of London and Dean of St. 
Paul's. The Superviſal of the Cenſors is expreſſed to in- 
clude not only the Phyſicians of London, but omnes etiam qui 
per ſeptem Millariain circuitu ejuſdem Medicinam exercent. 
The ſame Obſervation holds as to Puniſnments. This muſt 
regard thoſe who had a Right to practiſe in London and within 
ſeven Miles of it, and were not Fellows of the College. 
Theſe Obſervations convince me that the Charter had an Idea, 
« that /ome Perſons might praiſe by Licence under their Seal, 
„% who were not Fellows of the College.” 


Then let Us ſee how the Hes Was. 


In 1755, they muſt have had an probationary Licence, be- 
fore Admiſſion into the College. Afterwards, it was io be 
a Probation for four Years before Admiſſion. The College 
might grant ſuch probationary Licences, with ſome Reaſon, 
and agreeably to their Inſtitution. This ſhews that ſme Li- 
cences were granted to Perſons net Fellows of the College. 
The 3 H. 8. c. 11. takes away all former Privileges ; and fays 
that no Perſon within London or ſeven Miles of it ſhall exer- 
ciſe as a Phyſician, except he be firſt examined approved and 
admitted by the Biſhop of London or by the Dean of St. Paul's, 
calling to them four Doctors of Phyſic: And the Charter and 
Statute confirming it have left every Thing at large to the 
College, no Way confined or reſtrained by the Fitneſs of the 
Objects. In 1561, a partial Licence was granted to an Oc- 
uliſt: A Perſon may be fit to praQtiſe in ene Branch, who is 
not fit to practiſe in ano/her. Licences have alſo been granted 
to Women: And that may not be unreaſonable in particular 
Caſes ; as, for Inſtance, ſuch as Mrs. Stewers's Medicine for 
the Stone. Partial Licences have been given, for above 200 
Years, Of late Years, indeed, General Licences have been 
uſual: And the Perſons applying for them have been examin- 
ed, though not meant to be Members of the Corporation or 
College. In 1581, Notice is taken of three Claſſes ; Fel- 
lows, Candidates, and Licentiates : And from that Time, 
they have given Licences to practiſe. The Licences probably 
took their Riſe from that illegal By-Law (now at an End) 
which reſtrained the Number of Fellows to twenty. This 
was arbitrary and unjuſtifiable : They were obliged to admit 
All ſuch as came within the Terms of their Charter. Vet it is 
| probable 


— 
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probable that the Practice of licenſing was in Conſequence of 
their having made it. However, fer above a hundred Years, 
there has been a knwn Diſtinction between Fellows and Li- 


centiates lt is as well known as the Diſtinction between Gra- 


duates and Under- Graduates in the Univerſities. 


This being premiſed, let Us inquire, Wuo theſe Gen- 
*« tlemen are, that are now applying to the Court.“ 


They are Perſons who ſet up a Title directly contrary to 
the Senſe in which their Licenſe is given to them and receiv- 
ed by them. They can't avail themſelves of their Inſtrument, 
in tbis Way : It would be a Cheat upon the College. And 
they haveacquieſced many Years under this Licence given them 
Þ/ the College, as merely a Licence to pradiſe. 


But even ſuppoſing them to have a RicnrT to be Fellows; 
yet, as it is clear that the Licence does oft make them 7p/0 


| fad Fellows, they could not voTs in the Election of Cenſors 


been licenſed : And there ſeem to be fewer Checks, Guards 


before their ADMiIssION to the Fellowſhip, and therefore the 
Excluſion of their Votes can not impeach this Election. 


I am of Opinion, that this Rule ought to be diſcharged.” 


If my Brothers ſhould concur with me, the College as 
now conſtituted is at preſent to be conſidered as the Body 
Corporate. I have a great Reſpect for this learned Body. 
And, if they ſhould think proper to hearken to my Advice, 
F would wiſh them to conſider whether this may not be a 
proper Opportunity for them to rewzerv their Statutes. And I 
would recominend it to them to take the beſt Advice in do- 
ing it; and to attend to the Deſign and Intention of the 


Crown and Parliament in their Inſtitution. | ſee a Source of 


great Diſpute and Litigation in them as they now ſtand; 


There has not, as it ſhould ſeem, been due Conſideration had 


of the Charter, or legal Advice taken, in forming them. 


The Statute of 14 & 15 H. 8. c. 5. after reciting the Char- | 


ter, mentions it to be expedient and neceſſary to provide 
1% that no Perſon of the ſaid Politic Body and Commonalty 


„ aforeſaid be ſuffered to exerciſe and practiſe Phyſic, but 


«© only thoſe Perſons that be profound, ſad, and diſcreet, 
« groundedly learned, and deeply ſtudied in Phyſic.“ 


I do not ſay, that zo Man can be a Licentiate, who is not 
perfectly and completely qualified to be a Fellow of the Col- 
lege. Many Perſons of no great Skill or Eminence have 


and 
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and Reſtrictions upon granting Licences, than upon the 


Choice of Fellows, Yet it has been ſaid, that there are 


** many amongſt the Licentiates, who would do Honour to the 
College, or any Society of which they ſhould be Members, 
by their Skill and Learning as well as other valuable and 
** amiable Qualities; and that the College themſelves, as 
„well as every Body elſe, are ſenſiblę that this is in Fa& 
© true and undeniable.” If this be ſo, how can any By- 
Laws which exclude the Poſſibility of admitting ſuch Perſons 
into the College ſtand with the TR USH repo/ed in them, ** of 
admitting ALL that are fit,” If their By-Laws -interfere 
with their exerciſing their own Judgment, or prevent them 
from receiving into their Body Perſons known or thought by 


them to be really fit and qualified; ſuch By-Laws require 


Regulation, Such of them, indeed, as only require a pro- 
per Education, and ſufficient Degree of Skill and Qualifica- 
tion, may be ſtil] retained : There can be no Objection to 
Cautions of this Sort; and the rather, if it be true“ that 
there are ſome amongſt the Licentiates, unfit to be received 
into any Society.” It is a Breach of Truſt in the College, 
to licenſe Perſons altogether unfit. 


I do not chooſe to ſpeak more particularly: But I recom- 
mend it to thoſe who are now likely to beeſtabliſhed the Maſ- 
ters of the College, to take good Advice upon the Points L 
have been hinting to them. Ws 


Mr. Juſtice YaTEes obſerved, that upon this Applica- 
tion of the Licentiates, grounded upon their not being ad- 
mitted to vote, it was incumbent upon them to ſhew ** that 
„ they had a RiGcur 79 vote. : . 


They Claim to be Miners of the Corporation, equally 
© Charter has mag? them ſo. And it has been ſaid ““ that 
«© thereis #o other Way of continuing the Corporation ;” and 


„ that no By-Laws or Uſage can contravene the expre/s 
« Ward's of the Charter.“ ; 


But 1 am far from thinkipg that ALL the Men of and in 
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with the Fellows of the College: They inſiſt “ that the 


London then practiſing Phyſic were incorporated by the Char- 


ter. The immediate Grantees under the Charter were the 
fix Perſons particularly named in it: The Reft were to be ad- 
mitted by them. They were not 1% facto made Members. 
They were fir/? to give their Coſent, before they became 
Members: IJhey could not be incorporated without their Con- 


ſent. 


Much leſs are future Practiſers of Phyſic of and in Londox 
actually incorporated by this Charter. . £ 
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If the Inhabitants of a Town are incorporated, yet every 
One muſt be admitted before he becomes a Cororator. The 
Crown car't oblige a Man to be a Corporator, without his 
Conſent : He ſhall not be ſubjected to the Inconveniencies of 
it, without accepting it and afſenting to it. Upon moving for 
an Information in Nature of 2uo Warranto againſt a Corpo- 
rator, it is neceſſary to prove that the Corporator has ac- 


te cepted.” 


The Counſel for the Licentiates inſiſt, that their Admiſſion, 
by the Letters Teſtimonial, ** to practiſe Phyſic in London, 
% and within ſeven Miles of it,“ is an Admiſſion into the College 
or Corporate Body. | 


But this Licenſe ** to practiſe Phyſic in London and within 
«© ſeven Miles of it,” does by no means render the Licentiate 
liable to all the Burdens and Inconveniencies of being an adtu- 
al Member of the College, 


A Man is not capable of being admitted into the College, 
without being poſſeſſed of certain Qualifications which are 
made requiſite. But granting that he really is poſſeſſed of 
thoſe requiſite Qualifications, yet his merely being qualified for 
becoming a Member does not make him One. The Iaſtru- 

ment which gives the Licence or Permiſſion ©* to practiſe,“ 
does rot mention any ſuch Thing as an Admiſſion to be a 
Member of the College. The Word“ admiſſus” is only uſed, 
in this Inſtrument, as a more claſſical Term than ** permiſ/us:” 
It don't import an actual Admiſſion ate the College, The 

Charter and the Act of Parliament confirming it make a 

Diſtinction between the Corporation, and ether Men of the 
ſame Faculty: To govern the ſaid Fellowſhip and Com- 
* monalty, ad all Men of the ſaid Faculty;” and again, 
Collegium five Communitatum predict” et omnes Homines 
„ ejuſdem Facultatis.“ 


A good Deal has been ſaid about long Lage. But Us Ack 
only applies, where the Conſtruction is doubtful. Here, the 
Conſtruction is ot doubtful. If it were, then indeed Uſage 
e Vears might have Weight. But that is not the preſent 

. Cale, | | 


The tating Money of the Licentiates has bcen urged as an 
Argument on their Side. But taking their Money does not 
prove them to be Members of the College. If it has been 
wrongfully taken from them, they may recover it back again. 


; It has been called a Taxing them to be contributory to the 
Corporate Charges and Expences: And ſuch a Tax, it has 
been ſaid, can't be levied upon S rangers. From whence it 
| | has 
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has been inferred, that the College did not conſider them as 
Strangers, but as Fellows. But this can't amount to a Proof 


of their having been admitred into the College; even though 


it ſhould be granted to afford them a Claim toe Admittance -- 


It could not give them a Right to wore, as being Members 


of the Corporation, at the Election of Cenſors. The pre- 


ſent Application is not for a Mandamus to admit them; but 
is grounded upon the Denial of their Right to votre, as be- 
ing Members : It ſuppoſes them to have been already ad- 


I am clearly of Opinion, that the Gentlemen now applying 


for this Information are nor MEmBeRs of the College. 


Mr. Juſtice AsTon, agreed, that the Refftraining the 
Number of Fellows to Twenty was illegale And He thought 
that the Diſtinction between Fellows and Licentiates had 
taken its Riſe from the Reſtriction of the Number of Fel- 


lows, 


He agreed alſo, that no Perſon can be obliged to be a 
Member of a Corporation without his Conſent And he al- 
lowed, that the Charter included only ſuch Perſons as ac- 


cepted and afſented to it. 


But, after expreſſing a very high Opinion of Lord Mans- 
FIELD's Abilities and Mr. Juſtice YaTEs's, and a modeſt 
Diffidence of his own, he acknowledged that his Sentiments 
upon the Conſtruction of the Charter connected with the 


Act of Parliament, and the Right of Admiſſion into the Col- 


lege, differed from theirs: And He thought that in Grants of 
this Kind, the Conſtruction ought to be made in a liberal 
Manner; and this Grant includes“ Ounnses Homines ejuſ- 
«« dem Facultatis et in Civitate prediQa :” and the Ap- 
plication to Parliament for the Act of 14 & 15 H. 8. c. 5. 
(intitled ** The Privileges and Authority of Phyſicians in Loa- 
% don, ) to confirm the Charter, is made by the Six Perſons 
particularly named in it, “and all other Men of the ſame Fa- 
„% culty within the City of London and ſeven Miles about.“ 


All the Acts of Parliament made in pari materia ſhould be . 


taken, He ſaid, together: And the Conſtruction has been 
uniform, till the Time of Queen Mary. Till then, there 
was no Diſtinction of Major and Minor, amongft theſe 
Phyſicians, It ſeemed to Him that the Idea was, that All 
«© Perſons duly qualified, who took 'Teftimonials under the 
% College-Seal, were to be of the Community.” And this 
was ſufficient to continue the Succeſſion, and perpetuate it. 


He ſhou!d however give no Opinion, He ſaid, how it 


might turn out upon a Mandamus. | | 
Pax T IV. Vor. IV. 2 As 
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As to the Mo:1on now depending—He proceeded and 
concluded thus But upon the Foot of the pre/ent Appli- 
cation for an INFORMATION in Nature of a Po Warrants 
againſt the Cenſors, to ſhew by what Authority they exerciſe 


their Office; only becauſe they have been elected without 


their Intervention, who have NEVER BEEN ADMITTED 77/0 
the Corporation, (whatever Claim they may have to demand 
ſuch Admiſſion ;) J am clearly of Opinion that they have 
laid no ſufficient Ground to ſupport it; and therefore that 
THis Rule ought to be charged. | 


Mr. Juftice WII I ES confined Himſelf to the Point 
directly and immediately in queſtion before the Court. 


Theſe Gentlemen, the Licentiates, can have no Pretence, 


_ vrder the Circumſtances in which they zow ftand, to object 


vote, before Admiſſion, 


to the Election of the Cenſors, for Want of the Admiſſion 
of their Votes. For, whatever Right they may claim, or 
whatever Right they may really have, to their Admiſſion 
into the Fellowſhip of the College or Corporation ; yet, 
at they NEVER HAVE BEEN admitted into it, no mere 
RicnaT of Admiſſion (be it ever ſo clear and indiſputable) 
can give them a Right to vor in Corporate-Elections, Le- 
fore they ſhall have been admitted into the Corporation. 


Therefore they can not, Lefore their Admiſſion, maintain 
this Rule. i ; 


Lord MaxsFIEI DI reſt my Opinion upon 7775 
Ground ; * that their preſent Application to the Court is 
« under an Inſtrument which ſhews that they are not row 
Fellows cf the College, nor admitted into the Corpo- 
% ration,” 985 ö 


think that every Perſon of Proper Education, requiſite 
Learning and Skill, and poſſeſſed of all other due Qualifi- 
cations; is in'itled to have a Licence And I think that he 
cupht if he defires it, to be admitted into the College, But l 
can not lay it down, ** that every Man who has a Licence 
from the College, by Letters Teftimonial, to practiſe Phy. 
«« fic in London and within ſeven Miles of it, does thereby 
« achialiy become a V.ember of the College, and obtain a Right 
*< to wote in Corporate El:4ions.” N | 


The Diftin#imm between Fellows and Licentiates has been 
eſtabliſh?d above a hundred Years: And theſe Gentl men 
hav? ACCEPTED an Inſtrument v hich was Nor underſtood, 
by either Side, to convey a Right to be i fas Fellows; 
and it is plain, that they never have been qu admitted 
Fellows. And I am clear, that they can have no Claim 10 
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How it might be, upon an Application to the Court for 
a Manpamus “ to oblige the College to admit them,“ is 
another Queſtion : I give no Opinion at all upon zhat. 


Upon the former Point, 1 entirely concur with the Court. 


Mr. Juſtice VAT ESI give xo Oh how it 
might be upon a Mandamus. 


Lord Max SsFIELD concluded the Whole, with ob- 
ſerving that THaT muſt depend upon the particular Caſes of 
the Perſons applying for 6 
reſpectively circumſtanced. 


Trax CourT were unanimous in DISGHARGING the 


preſent Rule. 


Memorandum 


On Thur/daay 17th Nowember 1768, Sir Fletcher Norton 
and Mr. Morion moved the Court on behalf of Dr. 
Edward Archer; and Mr. Walker, on behalf of Dr. 
Fothergill ; for Writs of Mandamus, to oblige the 
College to admit theſe two Licentiates; with an In- 
tention to try the Queſtion Whether the Licentiates 
had a Right to be admitted Fellows: And that 
Litigation laſted till 6th of June 1771. But they 
only came round to the ſame Point which had been 
already determined, as above. For theſe two Gen- 
tlemen had accepted Licences under the By-law of 
1737: And the Court were of Opinion ** that they 
«© ought not afterwards to deſert it, and treat it as 
*© null and void; and ſet up a right of Admiſſion un- 
der the Charter, upon the Foundation of this very 
Licence which they had accepted under the By-Law, 
upon a Suppoſition that the By-Law was a bad 
«© One.” So that the Return was allowed, upon ? 
Objection to their Claim: And the intended Queſtion 
remained unſettled. 


A fuller Account of that Matter may be given here 


a ter; But it would be improper to anticipate it at 
preſent. 


However, I may venture to mention, in this Place, may 
after the Court had allowed the Return, 7 


Lord MaxsFiELD renewed his former Hint, by ſaying 
—** The College will now conſider, whether they 
FS I % will 


ch Mazdamus, as they might be 
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Saturday 
zoth April 
1768, 


' Laws, 
Men in the Mayor Jurats and CommonaALTY or the Majority 


„ will truſt to a Return upon theſe By-Laws z.0r 
« mend them.” | | | 


I am informed * that they have done the latter.” 


Rex verſus Robert Cutbuſh, Common-Council- 


Man of Maidſtone. 


HTS was an Information in Nature of a Que Warrants, 


brought againſt the Defendant, to ſhew by what 


Warrant he claimed to be a Common- Council-Man of Maid- 
flone : Which is alledged to be an ancient Town and Corpo- 


ration conſiſting of a Mayor Jurats and Commonalty ; and 


that the Office of a Common-Council-Man was a public 
Office therein. | | 


The Defendant in his Plea, admits this : but goes on and 
ſhews a Charter of Incorporation dated 17th June 21 C. 2. 
by the Name of the Mayor Jurats and Commonalty of the 
King's own and Pariſh of Maidſtone in the County of Kent; 
ordaining that Thirteen of the Inhabitants ſhould be choſen 
Jurats, and One of the Jurats Mayor; of which Thirteen 
Inhabitants, the Twelve others ſhould be aiding and aſſiſting 


to the Mayor; and that there ſhould be Forty of the re- 


maining principal Inhabitants choſen to be, and ſhould be 
and called the Common- Council of the ſaid Town and Pa- 
riſh. That the ſaid Charter directed that the Mayor Jurats 
and Common-Council ſhould have Power of making By- 
That it places the Election of Common-Council- 


of them. That the Corporation accepted this Charter: And 
afterwards, «iz. on 14th March 1767, the then Mayor Ju- 


rats and Common-Council, in due Manner aſſembled for 


that Purpoſe, made a By-Law ; which By-Law recited the 
ſaid Charter and the Power thereby given them ; and that 
the Commonalty of the ſaid Town and Pariſh were very 
numerous, and the Admiſſion of them to vote in the Election 
of Common-Council Men of the ſaid Town and Pariſh had 

een found by Experience to be attended with many Incon- 
veniencies, and had from Time to Time occafioned divers Riots 
and Diſorders and great popular Confuſion within the ſaid 


Town and Pariſh, and had very much diſturbed and broken 


in upon the Peace good Order and Government of the ſaid 
Town and Pariſh; and further recited that ſuch Incon- 
veniencies would be likely to be remedied, if the Right of 
electing of the Common-Council-Men of the ſaid Town and 
Pariſh were to be confined to the Mayor Jurats and suck of 


the Commona/ty of the ſaid Town and Pariſh who then were 
| | or 
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or ſhould be of the Common Council of the ſaid Town and 
Pariſh for the Time being, and Sixty Others of the ſaid 
Commonalty who were or ſhould be the /enior common Free- 
men for the Time being of the ſaid Town and Pariſh, 2s 


they ſhould land in Order and Place. of Seniority upon the 


Books of Admiſſion of Freemen of the ſaid Town and Parith ; 
-ſach Sixty not being either Mayor Jurats or of the Common- 


Council of the ſaid Town and Pariſh. After this Recital 
and Preface, It is then (for the preventing the like Incon- 
veniencies for the future, and for the avoiding of popular Con- 
fufron and Diſorder in the Election of Common-Council- 
Men within and for the ſaid Town and Pariſh,) oRDALINED 
that upon every or any future Election of a Common Coun- 
cil- Man or Common Council-Men of the ſaid Town and 
Pariſh, the Mayor Jurats and sUcH of the Commonalty of the 
ſaid Town and Pariſh who then were or ſhould be F the 
Comman Council of the ſaid Town and Pariſh for the lime 
being, and S1xTY Orhers of the ſaid Commonalty who then 
were or ſhould be the sENIOR common Freemen for the Time 
being of the ſaid own and Pariſh, as they ſhould from Time 
to Time ſtand in Order and Place of Seniority upon tbe Books 
of Admiſſion of Freemen of the ſaid Town and Pariſh, {ſuch 
Sixty not being either Mayor Jurats or of the Common- 
Council of the ſaid Town and Pariſh,) or the major Part of 
ſuch Mayor Jurats Common Council and Sixty Senior com- 
mon Freemen for the '[ime being of the ſaid Town and Pa- 
riſh, ſhould meet and aſſemble &c. and being ſo met and aſ- 
ſembled ſhould, by Themſelves, witHoOUT the PRESENCE 


or ConNCURRENCE of ANY OTHER of the Commonalty of 


the ſaid Town and Pariſh, elect and chooſe One or more of 


the principal Inhabitants of the ſaid Town and Pariſh to be a 


Common-Council-Man or Common-Council-Men of the ſaid 
Town and Pariſh, They aver that the ſaid By-Law, from 


the Time of the making thereof, had been and ſtill is in full 


Force and Virtue, and in no wiſe annulled revoked or re- 
pealed. The Defendant then ſhews that he was elected a 
Common-Council-Man purſuant to this By-Laws: And by 
that Warrant He has ever ſince exerciſed and {ill claims ta 


exerciſe the ſaid Office, 


The King's Coroner and Attorney, in his Replication, prays 
Oyer of theſe Letters Patent of 21 C. 2. which being read 
and heard, He demurs (generally) to the Defendant's Plea : 


And Defendant joins in Demurrer, 


This Demurrer was argued on Wedneſday 27th of Fanuary 
laſt, by Mr. Cx for the Proſecutor, and Mr. 4/ur/# for the 
Defendant; and again now, by Mr. Morton for the Proſe- 


cutor, and Mr. Serjeant Leigh for the Defendant. 


It would be tedious, to repeat their Arguments at large, 
after having ſo very fully reported (ia my Third Volume, p. 
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1827 to 1841,) the Caſe of The King againſt Spencer, who 
claimed to be a Common-Council-Man of this ſame Cor- 
poration, under a By-Law made with the ſame View as the 
preſent, of excluding the moſt Part of the Commonalry 
from voting at the Elections of Common-Council-Men, by 
ſuperadding a Qualification, which was neither required 
by the Charter nor connected with the Corporate Character of 
the Electors. | | 


That By-Law, which was made on 18th Augu/t 1764, 
was holden to be a bad One. Whereupon, the Mayor Ju- 
rats and Common Council, ſtill purſuing their Scheme of 
excluding the greateſt Part of the Commonalty from voting 
at the Elections of Common-Council ; and hoping to evade 
the Objections taken to their former bad By-Law ; made this 
new One, dated 14th March 1767 ; whereby they confined 
the Commonaity's Right of Election to the Sixty Seniors of 
them, and excluded all the reſt of the Commonalty (except 
theſe Sixty Seniors) from having any Share in any future 

Election of Common-Council- Men. i 


It was now inſiſted, on the Part of the Proſecutor, That 
this alſo was a bad By-Law; a Departure from the Charter, 
and contrary to the Spirit and Intention of it. The Charter 
was obtained, they ſaid, by the Freemen : And it recites 
* that it is a populous Town ;*? and profeſſes to intend and 
mean to /ezt/e a certain and indubitable Method of Elec- 
tions.“ But this By-Law varie that ſettled Method of 

Election. The Charter veſts the Right of Election in A0 
the Commonalty: And All the Commonalty amount to about 
goo. But this By-Law deprives Fourteen out of Fifteen of 
their Right, without their Conſent, | 


They cited, in the Courſe of their Argument 4 Co. 77. 6, 
78. 4. 2. Peere Williams 209, *©* A Corporation has an im- 
*© plied Power to make By-Laws : But where the Charter 
% gives ſuch Power, it implies a Negative, that they ſhall 
„ not make By-Laws in any other Caſes.” They alſo refer- 
red to the Opinion of the Court upon the former By Law of 
1764. In that Caſe of Rex verivs Spencer ®, the By-Law 
was that the Common-Council ſhould be elected by the 
«© Mayor Jurats and Common-Council-and /uch of the reſi- 
«© dent common Freemen as ſhould have reſpectively ſerved 
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«© the ſeveral Offices of { hurch Warden and Overſeer of 
the Poor, reſpectively, for One whole Year; or the ma- 
„ jor Part of ſuch Mayor Jurats Common-Council- Men 
*© and common Freemen gua!/ified as aforeſaid ; without the 
*© Preſence or Concurrence of Any of the Commonalty.“ 
And yet, that was holden to be bad. | 


But the Preſent By law is more liable to ObjeQion than 
that was: For, the Sixty Seniors of goo muſt be very old, 
aud may be neceſlitous, or non-reſident ; And if it ſhou!d 
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happen that a ſufficient Number of them can not attend, it 
may leave the Election to the Majority of the Mayor jurats 
and Common-Council. And in Fact, upon this very Elec- 
tion, only Seven of the Commonalty did appear; of whom, 
Four came out of the Work-houſe. 


1171 ei of the eint 8 


ſupport the By-Law, anſwered— That as to the Charter be- 


ing made in order to ſettle a certain and indubitavle Mode of 
Election It is no more than Words of Courſe in Charters ; 
and would have been implied though not expreſſed, 


As to the By-Law being made in Reftraint of the EleRors, 
avithout their Conſent—The Mayor Jurats and Common- 


Council have full Power, by the Charter, to make By-Laws 


for the Good of the Corporation. And none can be more ſo, 
than One that prevents Confufion ard Diſorder: Which this 


does, by reſtraining the Number of Electors. 


There is no Reaſon to diſtinguiſh between 7475s Corporation 
and thoſe mentioned in 4 Co 77. 6. 78. a. All the Argu- 
ments in that Caſe apply to recext Corporations, as well as 
others. Confuſion and Diſorder occur oftner in the Election 
of a Common-Council-Man, than of a principal Offcer. 


The Common-Conncil have a Right to concur in their own 
Election: They are not excluded. They do not ceaſe to be a 
Part of the Commonalty. And they have as much Right to 
it, as the Jurats have to join in the Election of Jurats. 


The Right of Elecbors may be reftrained by a By-Law. Ia 
the former Caſe, of Rex verſus Spenſer, the By Law ſuper- 
added improper Qualifications not mentioned in the © harter, 
not connected with the Corporate Capacity of the EleQors 
and was for that Reaſon adjudged to be bad. But this By-Law 
only reſtrains the Number of Elefors, in order to prevent Riot 
Diſorder and Confuſion ; It does not exclade an integral Part 


of thoſe who are to elect. 


Seniority is a corporate Qualification, and the molt proper 
One that can be annexed. It is by no means a Probability 
of their Poverty ; but rather of the Contrary. The Mayor 
Jurats or Common-Council may be non-reſident, as weil as 


the Commonalty, 


TE CovurrT were clear and unanimous, That this 


' By-Law was bad. They held it to be manifeſtly contrary to 


the intention of the Charter: (Which, Lord Mansfield 
| . ſaid, 
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ſaid, had paſſed upon heating all Parties, and after much 
Litigation.) | | CR ine 


It is made by a Part of the Corporation, to deprive the 


Reſt of their Right to ele, without their Conſent, The 
Charter gives this Right to the whole Body of the Common- 


. alty ; The By-Law confines it to a narrow Compaſs of the 


Sixty Seniors only. This expreſsly contradicts the Charter. 


Mr. Juſtice YaTEs obſerved, that in the Caſe of Corpo- 


rations, 4 Co. 77. 6. the By-Law which was put in Queſtion, 


did not vary the Conftitution. And the great Ground of 


that Reſolution ©* was that it muſt be made by common Ant.“ 


But a By-Law made by a Part of the Corporation to exclude 
the Reft, without their Aſſent, is not good. h 


And He likewiſe agreed to what Lord Mansfeld had before 
obſerved, That where a Corporation is by Charter, and the 
Common-Council is created by the Charter, they ought (as. 
being the Creature of the Charter) to be reſtrained from 
making any By-Laws inconſiſtent with it, or counteracting 
the End Intention and Directions of it: Though it may not 
be unreaſonable to allow a greater Latitude in making By- 
Laws for the Good of the Corporation, to the Common- 
Council of a Corporation by Preſcription, where the Com- 
mon- Council is by Preſcription, and ſuch Preſcription autho- 


rizes them to make By-Laws for the Good of the Corpora-. 


tion. 
Per CUR”. unanimouſſy 
JupcMenT of OusTER. | 
Right on the Demiſe of Green ver/us Proctor. 


N I'S was a Caſe reſerved for the Opinion of the. 


Court. 


In EjecTmenT. Edward Green was ſeiſed of a Houle. 
in Saint Margaret's Weſtminfter, a Brew-Houſe, and the 
Stock belonging to it. Proctor agreed to purchaſe one fifth 


of it. Greez covenanted to aſſign it accordingly. Articles of 


Partnerſhip were entered into : In which. were ſeveral Cove- 
nants. Amongſt Others, Green covenanted that the ſaid 
Trade ſhall be carried on between Green, Ekins, and Prodlor, 
Sc; and 3ool. allotted for the yearly Rent of the Houſe, 

| | 9 8 mall. 
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ſhall be paid by Green. He covenants alſo, that Proctor thall 
reſide and dwell in the Houſe, free of all Rent, except 
Taxes ; and ſhall be allowed certain Perquiſites, and Houſ- 
hold Expences, and receive 6/, 6s. weekly for his Trouble 
fc, And he covenanted, that if he ſhould die. his Executor 
| ſhould renew the Leaſe to Profor. It was likewiſe covenant- 
ed, that neither Party mould diſpoſe of his Share without 
acquaintiny the Other. Then there is a Proviſo that Proctor 


and his Family may uſe the Water of Greens Canal. Proctor 


alone reſided in che Houſe, 


At the Trial, a Verdict was found for the Plaintiff, and 
15, Damages; ſubject to the Opinion of this Court upon this 


QuesTIoNn—** Whether upon this State of the Caſe, the 
% Plaintiff has a Right to recover.” 25 


This Queſtion firſt came before the Court on Friday laſt, 
the 29th of April; and was then ordered to ſtand over to this 


Pay. 


Mr. 4/urſt, on behalf of the Plaintiff, argued, that Green 
had not excluded himſelf from a joint Occupation. And if 
the Words do not import it, the Court will not force ſuch a 
Conſtruction, as ſeems contrary to the intention. 


Green had either the ſole legal Right, or was Foint. Tenant 
with Proctor. 


Mr. Walker, contra, was ſtopt by Lord Mansfield, it being 
a clear Caſe. 


Loxd MANSFIELD— At the Trial, I had no Doubt 
upon the Conſtruction of the Articles: And none of us have 
any Doubt now. 


The Plaintiff can not recover again/? his own Covenant, 
Green was to be a Gentleman, in this Affair; Ekins, to fur- 
niſh Skill and Money; Proctor, to contribute Labour and 
Attendance. The Houſe was to be appropriated to the Uſe 
of the Trade, Proctor was to have the Uſe and Occupation 
of it; and be bound to reſide there ; and to have Coals Can- 
dles Sc. and other Perquiſites; and the Uſe of a Pond which 
belonged to Mr. Green: And if Green ſhould die, his Exe- 
cutor was bound to renew the Leaſe to Prefor. And Profor 
did live in the Houſe. Green has no Right to recover, 
under all theſe Circumſtances. 


Mr. Juſtice YaTzs—Even as a Licence to inhabit, 
it amounts to a Lea/e - And it appears moſt plainly to be in- 
tended that he was to reſide in it. 


Mr. 
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Mr. Juſtice As rox and Mr. Juftice WILLES were of 
the ſame Opinion. | | 


Per Cus'. unanimouſly— 


 JupcmenT of Nos vir. 


| Daviſon, on the Demiſe of Bromley, Elq. ver/us 


Stanley. 


HI s was a Caſe reſerved from the Aſſizes; upon an 
Ejectment, tried before Mr. Juſtice Yates. 


The ſhort of it, ſo far as concerned the Point now deter- 
mined, was, That William Bromley, Eſq. being ſeiſed in Fee, 
in the Year 1 86, demiſed for Ninety-nine Years, to hold 
from the Day of the Date. Afterwards, William Bromley, 
upon the Marriage of Francis Bromley with Ann Wa'ſh, 
joined in a Settlement with his Uncle Francis Bromley, 
and reduced his former Eftate in Fee to an Eſtate for Lise. 
This was a voluntary Settlement, and had a Power in it: 
But it was not pretended that the ſecond Leaſe was made 
according to that Power. After this, Milliam (being then 
only Tenant for Life) in 1693, makes a new Life tor Ninety- 
nine Years, to the ſame Tenant, of the ſame Premiſſes, 
without communicating to the Tenant the Alteration which 
he had made of his Eſtate by reducing his Fee to a Life- 
Eſtate; And this was acquieſced in, and the Rent paid and 
received, for Sixty Years. In the mean ' ime, and before 
any Objection was made with regard to theſe Leaſes, William 
Bromley died, and his Effects came into the Hands of Lord 
Mon fo t. | | 


The Leſſor of the Plaintiff was Tenant in Tail under the 
Settlement; and claimed a Right to diſpoſſeſs the Tenant. 


The only QuesTIoNn upon which the Court gave their 
Opinion, was—** Whether the Acceptance of the /econd Leaſe 
cope rated as a SURRENDER of the former Leaſe,” 


Mr. Serjeant Nares, on behalf of the Leſſor of the Plaintiff, 
argued that the Acceptance of the ſecond Leaſe ope rated as 


à Surrender of the firſt. 


He obſerved, that the former Leaſe is of the ſame Pre- 
miſſes and to the ſame Perſon. William Bromley was then 
| Tenant 


* 
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— 


Tenant in Fee. Then 1: becomes Tenant for Life; and 
grants a Leaſe to the ſame Perſon for Ninety-nine Years. 


The Leſſee hereby allows and acknowledges the Leſſor's 
Right to leaſe. Moore 636. Melloaus v. May. Cre. Elix. 873. 
S. C 1s in Point. | 


The next Queſtion is—** Whether any Intereſt paſſed by 
„this ſecond Leaſe.” 


It is not within the Power, *tis true: But if it be not 
a woid Leaſe, it will operate by Way of Surrender of the 
former. 5 | | 


At the Time of making the ſecond Leaſe, William Brom- 
ley was only Tenant for Life: But he could paſs the Intereſt 


during his Life. 


He cited Dyer 140. 6. pl. 43. Whitley, Widow, and Cough ; 
W here the firſt Leaſe was adjudged to be ſurrendered and 
drowned by the Acceptance of the ſecond. | 


And the Acceptance of Rent nil operatur. For, the Leaſe 
became void, the Moment the Tenant for Life died: And 
no ſubſequent Acceptance of Rent could make it good. Mr. 
Francis Bromley then became immediately intitled to the Poſe 


ſeſſion. 
Mr. Price argued for the Defendant.— 


Acceptance of a ſecond good Leaſe, properly executed by a 
Perſon who had Power, I agree to be a Surrender of a former. 
But that is ox/y where the ſecond Leaſe is good. Lit. Rep. 
268. 279. Watts v. Maydaell. Hution, 104, 105. S. C. Sir 
William Jones 405. Lluyde v. Gregory. Wiljan, Widow, v. 
Sir Thomas Sewell*, Maſter of the Rolls, 5 


V. ante p. 
1975 and 
1980. and 


the marginal 


If the ſecond Leaſe is not good, the firſt is not avoidad. Note in 


Now, here, the ſecond Leaſe ariſes out of a Power ; 
which muſt be executed ſtrictiy. And here the Power ariſes 
out of this voluntary Settlement. Chudleigh's Caſe, 1 Co. 
134. 4. Whitlick's Caſe, 8 Co. 71. Carter, 20. Kite v. 
Clopton, : 


He cited allo 1 Ld. Rayn. 166. Omen v. Saunders, and 
Co. Litt. 113. to ſhew that it was good without Livery. 


The ſecond Leaſe muſt paſs an Intereſt; or elſe it cannot 
de conſidered as a Leaſe, 


198 


It 
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It does not operate as an Eſtoppel. 


Nothing paſſes by this ſecond Leaſe. It is no Execution 
of the Power. The former Leaſe is not mentioned in the 


| | ſecond. Shepp. Touchſtone 269. 


It ought to be a Reſervation of the moſt Rent. But it had 
gone for more before. Sir T. Jones 110. How v. Whitfield. 
1 Eg. Caſes Abr. 343. Orby v. Lady Mobun. | 


It does not operate, as ingrafted into the Settlement, It 
therefore does not operate at all. 


In the Caſe of Warts v. Maydwell, Littleton's Rep. 268. the 
ſecond Leaſe was held totally void. So in Sir William Fones 
405. Lloyde v. Gregory, and 2 Ro. Abr. 495. S C. the ſecond 
Leaſe was void; and the firſt ſtill continued: The ſecond was 


not good within the Proviſo of 13 Z/iz. but was merely void, 


and was no Surrender of the former Leaſe. It could not 
operate by Way of paſling an Intereſt. 


The Acquieſcence of the Leſſee only operates by Way of 
Eſtoppel. Co. 352. Definition of an Eſteppel; Litt. J 667. 


Co. Litt. 47. 6. 


If Mr. Francis Bromley had brought an Action for the 


Rent, the Lefſee would have been eſtopped to ſay that the 
fecond Leaſe was void. 


1 J. 45. a. It can not operate both by EHoppel and alſo 


by Way of paſfing Intereſt. 6 Co. 14. 6. Treport's Caſe. 
An Eſtoppel preſumes the Leaſe to be good. 


But if the firſt be not a good Leaſe, then the fecond Leaſe 
is good. | 


Therefore guacunque via dats, it is with the Defendant ; 


and the Plaintiff can't recover againſt him. 


He obſerved, that the Caſe of Afelluus v. May, in Cre. 
Eliz. 873. and Moore 636. S C. is very differently reported 


by thoſe two Reporters. 


Mr, Serjeant Nares, in his Reply, remarked, that the 


Settlement being a veluntary Settlement, Mr. William Brom» 


ley muſt, in Point of Law, be conſidered as a Purchaſer for a 
valuable 


be; 


Fd 
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valuable Conſideration. He had two Species of Intereſt in 
him; an E/tare for Life, and a Power : And this ſecond In- 
denture of Leaſe was good under his Eſlate for Life, though 
either voidab"e or void under the Power. And here is no 
Recital of any Power. So that the former Lea'e was a good 
one: And the taking the ſecond was a Surrender of it. 
1 Leon. 147, 148. Read and Naſhe's Caſe, | 


Subſequent Livery upon a Leaſe à die datis, being intend- 
ed to make the Leaſe good, ſhall not deſtroy it. This was 
lately determined in the Court of Common Pleas. 


This ſecond Leaſe is good to paſs an Intereſt ; and is goo 
by Way of Surrender. | 


Lord MansrieLD agreed, that the Acceptance of a 
ſecond good Leaſe will operate as a Surrender of a former, 
But the Reaſon does not hold, in the Caſe of accepting a 
new void Leaſe, or One that the Leſſee can't enjoy. 


In the preſent Caſe, Mr. William Bromley had probably 
forgotten that he had altered his Eftate in Fee to an Eſtate 
for Life: At leaſt, he did not tell the Leſſee, that he had ſo 


done. 


The firſt Leaſe was for Ninety- nine Years from the Day 
of the Date; The ſecond Leaſe is for Ninety-nine Years, 
to commence immediately ; and there is not a Word faid of 
the Settlement or Power. The Tenant made a fair Contract, 
bond fide, for a valuable Conſideration, The ſecond Leaſe 
was a Deceit upon him: For the Leſſor had no Title to grant 
this new Leaſe. But the preſent Leſſor of the Plaintiff ſays 
he ſhall loſe the former Leaſe too ; becauſe the latter 1s 
1 with the former; and he could not hold under 

Oth. 


Where the firſt could be of no Uſe, if he had the ſecond; 
and both Parties ſo intended; there is no Inconſiſtency in the 
Acceptance of a new good Leaſe being a Surrender of the 
former. But the ac epting a new void Leaſe, which the 
Leſſee is not to enjoy, could not ſhew an Intention to ſarren- 
der the other. Therefore, the Reaſon why this ſhould be an 
implied Surrender, totally fails. A void Contract for a Thing 
that a Man can not enjoy, can not in common Senſe and 
Reaſon, imply an Agreement to give up a former Contract. 
And Mr. Price has ſhewn that the Law is ſo; and that Caſes 
of this Nature appear to have been grounded upon ſolid 
| Reaſon, when they are well conſidered “. | 


1am 


* V. ante, 
p. 1980. Sir 
Tho. Sew. 


ell's Caſe, 
accord. 


POETRY 
— 
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T am very clear that the Acceptance of this new Leaſe, 
which did not paſs an Intereſt according to the Contract, 
can not operate as a Surrender of the former. And this is 
ſufficient: Iwill not enter into any other Quettions about the 
other Parts of the Caſe. s 


The ſecond Leaſe did not paſs an Intereſt according to the 
Contract. 


The Plaintiff has no Right to recover. 


I give no Opinion whether the Acts of the Leſſor have or 
have not made the new Leaſe good for the whole of the 
Term. 


The Taken Other Jupces were clearly of the ſame 
Opinion. 


Per "EY 


Let the Db Ta be delivered to the Davnnvant > in 
Order that a Noxsvir may be ENTERED. 


2 


wedneſday, Rex wd Inhabitants of St. Lawrence in Win- 


e | cheſter. 
1768. ; 
See this Caſe in the Quarto-Edition of my SETTLEMENT= 
CasEs, Ne. 190, Page 588. 


> * 
* 4: —— k : 
— — — — — 4 * * —_— 
* 


. 66. Green and Another ver/us Farmer and Others. 
iay 1768, 
H Is was a Caſe reſerved for the Opinion of the Court, 
at Niſi prius at Guildhall before Lord Mansfield, at the 
Sittings after Trinity Term 1767. 


It was an Action of Trover for ſeveral Parcels of Serges 
and Rackers. Not guilty” was pleaded ; Iſſue joined; 
the Cauſe tried; and a Caſe ſtated. 


It was argued firſt on Tue/any 17th N. „vember lat, i Mr. 
Meinsfield, tor the Plaintiffs; and Mr. Wallace, for the De- 
ferdants: And the Parties deſired a iecond Argument. in 


Purivance of which Defire, It came on again on Tuęſday 
20h 


_ 
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26th January laſt : When, upon fome Explanations of tne 
Facts, it being thought that they were not quite completely 
ſtated, the Court dehired to be further informed of the Courſe 
of the/e Dealings, as it is a Queſtion of general Conlequeoce. 
And the Counſel agreed to amend the Caſe ; Which they 
afterwards did, | | 


The Cas E, when. amended, ſtated the following Facts. 
It appeared in Evidence tha: Meſſieurs Heinzleman purchaſed 
from the Plaintiffs the Goods in queition, by the Intervention 
of their Packer: And they were delivered to the Defendants, 
their Dyers, to be dyed upon their Account, oz 12th July 
1766. That, afterwards, Meſſieurs Heinz/eman and the 
Plaintiffs agreed “ that the Plaintiffs ſhould have their 
« Goods back again: Who demanded them from the 
Defendants, offering to pay what was due for 1he dying. 
But the Defendants inſiſted upon being paid a Debt put from 
Meſſteurs Heinzleman for dying other Goods, over and above 
what they owed for the dying of bee Goods. That the 
Occaſion of Meſſieurs Heinzleman's agreeing “ that the 
* Plaintiffs ſhould have their Goods again,” was their hav- 
ing failed in their Circumſtances. And it was proved“ that 
after Notice of this Failure, the Defendants delivered 
Eleven Pieces to Meſſieurs Afton and Hodg on, which had 
« been bought of them by the Packer of Meſſieurs Heinxle- 
4 ln, on their Account, and ſent in like Manner, to the 
«« Deſendants to be dyed on their Account; whout inſiſting 
«© upon being paid more than what was due for dying theſe 
Eleven Pieces; and“ that they alſo delivered to the 
«« Plaintiffs Five Pieces in White, without being paid any 
ce "TRE | | 


It was further ſtated, that the Goods, for the Charge of 
dying whereof the Defendants claim to retain the Goods now 
in queſtion, had been ſent in to them, dyed, and returned, 
at the ſeveral Times ſpecified in their Account. And it ap- 
peared from that Account, that all the Goods, for the dving 
whereof the Defendants now inſiſt upon being paid before 
they will part with this lait Parcel of Serges and Rackers, 
were returned without retaining or having any other Goods: 
And that the Demand for dying thoſe former Goods aroſe 
from the 1it of January 1766 to the 1oth of June 1766, 
and bef;re the 12th of July 1766. It appeared alfo, that 
there were ſeveral Periods, during which the Defendants had 
no Goods in their Hands, 


A Verdict was found for the Plaintiffs, for 577. and 403. 
Coſts ; ſubject to the Opinion of this Court upon the follows 


„ Whether, | 


ing Queſtion— 


— 
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„ Whether, under the Circumſtances of this Caſe, the 
% Defendants have a Lien upon theſe Goods, for mere thin 


© the Price of the dying.” 


On Tue/aay laſt, (the 3d Inſtant,) this cated Caſe es 
argued by Mr. Dunziny, Solicitor-General, for the Plain- 
tiffs ; and Mr. Eyre, Recorder of London, for the Defen- 


dants. 


Mr. Solicitor-General argued that the Defendants had wv 


ſuch Lien, nor any Right to retain theſe Goods for more 


to dye his Goods: 


than the Pier of dying them. 


The Right to retain depends 1 a Carras, Aar ex- 
preſs or implied. 


A Taylor loſes his Right to retain, if he ſtipulates for a 


particular Price. 2 Ro. Abr. p. 92. Title © Tuftification,” 


pl. I, & 2. 


So, an Innkeeper, if he delivers the Horſe. If it be 
brought to him again,. he can't retain him for the firſt Debr. 


10 Auguſt 1754, ex parte Shank et a, before Lord Hard- 
evicke—It was held that a Ship-Builder had no ſpecific Lien 
upon à Ship for Repairs, if be row with the Pofſeffion. 


1 Athyns, p. 234 
So the preſent Right to retain ended with the Return . a e 
Goods. 


This brings the Queſtion' to the Nature of the Contra 
between e. Parties. | 


Here is ertdinly no expreſs Contrad, to vary the e : 
Nor 1s there any implied one. 


All former Accounts were ſettled t to we Beginning of his 
Year 1766. Theſe Dyers were employed by the Merchant 
And there were no other Dealings be- 
tween them. From the zd to the 1oth' of January, they 
had no Goods of Meſſieurs Heinz/eman's in their Hands: 
And that was the Caſe at ſeveral other Times: particular- 
ly, from the 1oth of June to 12th of July. Therefore they 
did not truſt to this Retaining : They truſted to Heinxle- 
man's perſonal Security. Therefore they had no Right to 
retain for more than the Charge of dying theſe particular 


Goods. 
As 
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As to the Statutes about Set-offs, which were mentioned 
upon the former Argument—The fair Argument from. thoſe 
Statutes, is“ that it was thought improper by the Legifla- 
ture, to carry the Provifion further than they have carried 
it.“ And it ſhews too, what the Laws was, before thoſe 


Acts. 


As to the ſuppoſed Inconvenience to Trade, and the ſup- 
poſed Analogy to the Caſe of a Factor— It is no Inconveni- 
ence to Trade: And is not at all like the Caſe of a Factor. 
The Factor is conſtantly receiving and paying: But the Dyer 
may never receive any more Goods, to dye. 


The whole of this Demand was completed on 1oth of June. 
The Dyer had no Reaſon to look forwards to the Merchant's 
ſending future Goods to be dyed. There is juſt as much 
Reaſon to retain the Goods to anſwer any other Debt; 


Sc. 9 


He cited a Caſe ex parte Ocgenden, a Miller; in the Mat- 
ter of Matrbews, a Bankrupt. 1 Atiiyns, 235. — Mattheavs 
| was indebted to Octenden in 286/. ys, 10d. for grinding of 
Corn; and became Bankrupt. He had given the Miller two 
promiſſory Notes of 100/. each, which became due before 
the Bankruptcy. At the ſame Time, the Miller had in his 
Cuſtody a — of Wheat, to grind; and a great Num- 
ber of Sacks. No more was due to him for grinding the 
Corn then in his Hande than 161. 5s. Lord Hardavicke held 
that the Miller had no ſpecific Lien upon the Corn and 
«© Sacks, but only pro tanto as was due for grinding the Corn 


then in his Hands.” *Precedente 


inChancery, 


In the Caſe of Demainbray and Metcalfe*, the Pawnee had 3 

the Jewels always in his Poſſeſſion, as a Security for the Sums Reports in 

borrowed. But here, what Security had the Defendants Equity 104. 

from roth Juue to 12th July; when they had xo Goods of andAbridg- 

the Heinz/emans in their Hands? This was a /ub/equent Tranſ- ment of 
action. | | HOARY 

| Caſes, p. 

| | 324. pl. 4. 
In the Caſe of Dewnam v. Maithews+, there had been mu- +Prece- 

tual Dealings for ſeveral Years, without Payment of any dents in 

Money, on either Side: Which the Lord Chancellor ſaid was Chancery, 


> 


a ſtrong preſumptive Argument of an Agreement for that 580. Vice 
Purpoſe, | 1 Atkyns 
: 236. 8. E. 
cited by 


In the Petition ex parte Deez-t, there was Evidence, that Lord Hard- 
it was aſual for Packers to lend Money to Clothiers ; and the wicke. 
Cloths to be a Pledge, not only for the Work done in pack- 7 1 Atkyns, 

22 


- 2 : 28. 

ing, but for the Loan of Money likewile{|. vide 1 At- 
Here, the Defendants reſted upon the perſonul Security of 5 5 5 

Meſſieurs Heinzleman. by Lord 


Pax T IV. Vol. IV. | U Mr Hardwicke. 


— — — — 
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Mr. Eyre, N of Lond; z, argued for the Defendants, 
in Support of their Right to retain. 


He anal. it was hard ro maintain the old 8 about Li- 
nens; and that it was not eaſy to apply them to mercantile 
Tranſations. 


But the Right of Retainer has been conſidered (he ſaid) 
with more Literality, of late Years: It is now put upon the 
Foot of mere Juſtice. | 


At preſent, a Man may have the Benefit of it in Trover. 


The Caſe mentioned in that of Chapman v. Darby, 2 Yerx. 
117. © That where there were mutual Dealings on Account 
«© between a Bankrupt and Another, the Other ſhould only 
«© anſwer to the Bankropt's Eſtate the Balance of the Ac- 
** count,” was before the Act of Parliament. It was the firſt 
Extenfion of the Common Law, by way of Liberality. Lord 
C:wper had come into it ſooner ; conſidering it upon the Foot 
of an Account current, The Courts of Common Law did 


not come into it ſo ſoon. 


In a Caſe at NV Prius at Guildhall, it was ruled “ that 


«« the Defendant could not juſtify keeping the Goods, till he 
« was repaid the Duty.” It was an Action of Trover, M. 
12 G 1. before Lord Chief Juſtice Eyre. The Plaintiff was 


Captain of a Ship: and brought over ſome Elephants Teeth, 


both for his Owner and for Himſelf. The Owner paid the 
Duty for the Whole ; and received the Whole. The Duty 
was deducted in Damages : : But he could not detain the 
Goods for it. 1 Stra. 651. Stone v. Ling wood. 


Lord MansF1 ELD—Moſt clearly, tis not Law. 


Mr. Eyre proceeded - An Attorney may now retain Papers, 
not only till he has you the particular Debr, but for his ge- 


veral Balance. 


The Difficulty is how to ſet it off in Trover, 


Lord MansFieLD—If it can be ſet off in a Court of 


Equity, it may be ſet off in an Action of Trover ; be- 
cauſe it is a Lien, i was certainly doubtful, before 
the Caſe of Krutzer and Wilcocks, „% whether a Fac- 
tor had a Lien and could retain for the Balance of 


his general Account.” 


Mr. 
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Mr. Juſtice YaTes—Wherever the Plaintiff has a Lien, 
he may retain in Trover, as well as in any other Ac- 
tion, or in a Court of Equity. | 


Mr. Eyre—Itis as reaſonable to retain, in the preſent Caſe, 
as in the Caſe of a Fafor. A Factor muſt often be without 
Goods in his Hands, as well as the Defendants were here. 


There is no Reaſon to confine it to the Caſe of a Factor: It 


extends equally to every Agent; and conſequently to a Packer, 
or a Dyer; and with equal Reaſon. For, the Goods are to 


be conlidered as a Pledge, from the Nature of the Dealing. 


He cited the Caſe of Foxcroft and Others, A ignees of Sat- 


terthwaite, againſt Dewonſhire and Others, Hil. 33 G. 2. 3. 
R. And after repeating Lord Mansfield's Reaſoning in that 
Caſe, (which ſee ante, p. 936, 937.) he applied it to the pre- 
ſent Caſe. | : 


Every Article of this Debt aroſe, he ſaid, under the Secu- 
rity.of a ſpecific Lien. | | 


The Goods came into the Defendants Hands, in the Courſe 
of Trade and Dealing: And a Lien upon them 1s implied in 
the Nature of the Tranſaction. And this tends to the Ad- 
vancement of Credit, and the Benefit of Commerce. 


As to the Caſe that has been cited, of 1oth Auguſt 1754. 


ex parte Shank et al'.*—There the Shipwright had departed® x Atkyns, 


with his Lien. 


Ido not put it upon the Principle of the o Caſes ; but 
upon the Principles which have obtained ſince the Caſe of 


234. 


F 1ſt Feb, 


Krutzer v. Wilcockst, | Via 
1755. Vide 


Poſtea; as having a Lien for more than the Price of dying. 


Mr. Solicitor-General, in Reply The Legiſlature have only 
taken Care of particular Caſes: They have left this Caſe as 


they found it. 


The Defendants never had a Lien upon theſe Goods, for 
all the ſeveral Parts of their Demand. They had a Lien for 
Part of it, upon eher Goods: Which Lien they have parted 


with. 
As to the old Caſes—lt don't reſt upon them alone: I men- 
tioned a modern One in 1754. 


1 | A» 


And upon theſe Principles, the Detendant is intitled to the 8 5 
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As to the Caſe mentioned in that of Chapman v. Dormer— 
That was a ”ankruptcy : Where one Party would otherwiſe 
pay the Whole of what is due from him, and receive only a 
Part of what is due to him. 


The Caſe of the Jewels is very ſtrong. And the Court of 


Chancery will not ſuffer a Mortgagee to redeem till he has 


paid all that is due. 


Ockendon's Caſe and Deeze's are reconcileable. But if they 
are not, the latter Opinioh muſt be the Authority. | 


The Caſe of Krutzer v. Wilcecks differs from this Caſe ; 


becauſe that was the Cale of a Factor; who is not in the 


ſame Caſe with a Dyer, who does not proceed upon the ſame 
Ideas of future Employment. The latter can have a Right 
to retain, only whil/t they keep Pofſefjion. In that Caſe, the 
Factor remained in Poſſeſſion of the Goods: Here, the Dyers 
parted with the Goods upon which they had a Lien for the 


former Demand, 


As theſe Goods were ſent to the Dyer for a particular Pur- 


pofe, he ought not to retain them for a general Purpoſe. The 
particular Purpoſe being ſerved, the Right to the Goods re- 
ſults to the Owner. | 


It was ordered to ſtand over to this Day, Friday 6th May, 
for the Opinion of the Court. | | 


Lord MANSFIELD now delivered the 
Opinion of the Court. 


The Caſe is the ſame, as if the Action had been brought 
by Meſſieurs Heinzleman For, the Plaintiffs ſtand in their 
Place. And ſo, I ſhall conſider it. ö 


The general Queſtion is—“ Whether the Plaintiffs in this 
«« Action ſhould be obliged to do Juſtice to the Defendants, 
«© by paying what is due to them; before they are intitled to 
„% demand the Goods from them, and to recover their Value, 
«© in Caſe of Refuſal.” 


Natura] Enuity ſays, That croſs Demands ſhould compen- 
fate each other, by deducting the leſs Sum from the greater; 
and that the Diference is the only Sum which can be July 
due. 


But, po/tive Law, for the ſake of the Forms of Proceed- 
ing and Convenience of Trial, has ſaid that each muſt ſue and 


recover ſeparately, in ſeparate Actions. 


It 


Ken] 
LAY 
45 
oh 
* 
We 
2 
* 
Eh 
* 
r 
8 
na : 
N 
Y; 
244 
1 
45 
7 
2 
1 
2 
1 
* 3 
0 
1 
a. 
oY 
1 
= 
ae 
WE 
Bo of 
x. 2 3 
95 
5 9 
* 
3 4 
1 
MT 
4 3 % 
* N. * 
TK 
3 
Te -- 
ART 
I 5 
1 
Fon 
227, 
DS | 
IPL. . 
- IF 
1 
3 
= 
* A! 
ok ©: 
= 
4B 
WE 
> 1280 
2 72 
KS 
EF; - 
We 
3 
5 
K 
. 
— 
7:8 
1 
e 
PE 5, 
” 15 
$5 a 
= on 
— 
e 
v3, 
3 
00 
5 111 
3 
at 
5 7 } 
Hb > TY 
oY 
N 
G 
3 
Fro 
3 > *. 
=" 
I 
8 
9 x 
WS: 
Ex 
3 
i 
+ 
— 
me” 
© 0 
CP 4 
— 
BK 3 
3 
e's 
* 952 1 co 
i; 4500 
PR 
<% SY z 
3 
N ; 
#3 — 
bot: 
y 4 
a—_. 
Fs, 
1 
fy 
1 EY 
A 5 E 
8 
3 
RI 
MES. 1 
Ugg 
+ I 
24 
>! 5 
0 
> £2 
* 
We 
7 2 
Fat 
3 
9. 
F * 
. 
> 
. 5:90 
—- 
*5 
5 
6 85 
REY 
2 
1 
S, 
K* WF 
8 
= 
5 55 
he 
. 
4, *. 


Eaſter Term 8 Geo. 3. Bom: nu 


— 


It may give Light to this Caſe and the Authorities cited, if 

I trace the Law relative to the doing complete Juſtice in the 

ſame Suit, or turning the Defendant round to another Suit, 
which, under various Circumſtances, may be of no Avail, 


Where the Nature of the Employment, Tranſaction, or 
Dealings, neceſſarily conſtitutes an Account conſiſting of 
3 Receipts and Payments, Debts and Credits; it is certain that 
E only the Balance can be the Debt : And by the proper Forms of 
proceeding in Courts of Law or Equity, the Balance only 


can be recovered. | 
4 After a judgment, or Decree © to account,” both Parties 
* areequally Actors. - 


Where there were mutual Debts unconnected, the Law ſaid 
7 they ſhould not be ſet off; but each muſt ſue. And Courts of 
Equity followed the ſame Rule, becauſe it was the Law: 
For, had they done otherwiſe, they would have ſtopped the 
Courſe of Law, in all Caſes where there was a mutual De- 


IM<: 
3 
8 
Po mand. 
3 
A 
PF 


© | The natural Senſe of Mankind was firſt ſhocked at this, in 

the Caſe of Bankrupts : And it was provided for by 4 Ann. c. 

17. H. 11.and 5 G. 2. c. 30. . 28%, This Clauſe mult have, eg 
every where, the ſame Conſtruction and Effect; whether the ores 5 5 
Queſtion ariſes upon a ſummary Petition, or a formal Bill, mands tobe 
or an Action at Law. There can be but one right Conſtruc- balanced. 
tion : And therefore, if Courts differ, Oae muſt be wrong. 


Where there was no Bankruptcy, the Juſtice of not ſetting- 

off, (eſpecially after the Death cf either Party,) was fo glar- 

ing, that Parliament interpoſed by 2 G. 2. c. 22. f and 8 5. +8e@t 13. 

2. c. 24. $5. But the Proviſion does not go to Goods or for ſetting 

other /pecific Things wrengfully detained: And therefore nei- , mutual 

ther Courts of Law nor Equity can make the Plaintiff who ring h 
| ſues for ſuch Goods, pay firſt what is due to the Defendant "War Wi 5 

except ſo far as the Goods can be conſtrued a Pledge = and l 

then, the Right of the Plaintiff is only to redeem. 
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The Convenience of Commerce, and natural Juſtice are on 
the Side of Liens: And therefore, of late Years, Courts lean 
that Way—1ſt. Where there is an expre/s Contra ; 2dly. 
Where it is implied from the Uſage of Trade; or (3dly.) 
from the Manner of Dealing between the Parties in the parti- 
cular Caſe; (4thly.) or where the Defendant has acted as a 


{4 Factor. | 
The Caſe ex parte Ockenden was well conſidered. Lord 


Hardwick's Bias was ſtrong on behalf of Liens: And his own 
| f Determination 
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Determination in the Caſe ex parte Deexe had been almoſt in 
point, Yet he took Time to conſider it and ſearch for Prece- 
dents. And after Conſideration, he thought he could not 
conſtrue it within the Mutual- Credit Clauſe of the Bankrupt- 
Act, unleſs it could be ſo conſtrued in an Action of Trowver. 
(And that is certainly ſo.) He reſted upon their being 20 
Room, in that Caſe, to imply a Lien, from Uſage of Trade, 
or from the particular Manner of Dealing. 


This Caſe, and that ex parte Deeze, are well reported in the 


printed Books : But I will read you my Note of Both. 
[Accordingly, he read his own Note of the Caſe.] 


This was in Auguſt 1754 : and it ſtood over : And on 2zoth 
December 1754, no Precedents, being found, he determined 
accordingly. = > 


And no Precedents are cited /ince the 20th December 1754. 


Then His Lordſhip read his own Note ex parte Deexe, on 
the Bankruptcy of Norton Nicho!ls—** That the Aſſignees 
could not take the Goods from the Petitioner, without 
«© making Satisfaction for the Whole of his Debt. As to a 
Lien in that Caſe, from the Nature and Courſe of Deal- 


«© ing, the Evidence is not clear.” The Opinion was“ That 


«© the Petitioner ſhould be paid his Debt, before the Goods 
cc were taken out of his Hands.” | 


Though Lord Hardwicke took Notice of the Evidence of 
Uſage, he ſaid, it was not very clear. He thought it hard 
that mutual Credit ſhould only relate to pecuniary Demands ;. 
though Goods can only be paid for in Money: And in that 
Caſe, there was an Account between the Parties; Wine on 
one Sice, and Package on the other. | 


I have inquired into the Caſe ex parte Deexze, and the Afﬀi- 
davit of the Book-keeper ; [Which he particularly ſtated. ] 
If the Uſage there ſtated be true, the Packer was in the Na- 


ture of a Fadtor; and, as ſuch, had a Lien for the general 


Balance. It was ſettled, in 1755, that a Packer, being 
in the Nature of a Factor, would be intitled to a Lien.” 


Apply this ta the Caſe ex parte Ockenden, and to the pre- 
ſent Caſe. In this Caſe, the Defendant acts in xo reſpect as a 
Factor; but merely as a Manufacturer, to dye, There is no 


expreſs Contrad to pledge: no U/age of Trade; no Ar- 


gument from their particular Dealing: On the contrary, it 
appears that he truited to Meſlieurs Heinzleman's perſonal 
Credit only. The Defendants never detained any Goods to 

. e En, | anſwer 
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anſwer their Debt; but, from the 1 of January to 1oth of 
June, gave all back: For the dying of which, they now 
claim to detain ; without having any new Cloths ſent in, 


After Notice of the Failure of Heinzleman, they delivered Ele- 
ven Pieces to A/on and Hodg /on, without a Claim. 


It is ſufficient, that 20 Contra can be implied, to give a 
Lien for the Balance, from any Uſage of Trade or Manner 
of Dealing: But it is much ſtronger, when the Manner of 
Dealing ſnews the contrary, and that the Defendants relied on 


perſonal Credit ONLY. 


Therefore we are All of Opinion * that there is No Lien 
here, beyond that which is given by the general Rule of 
% Law: Which never was diſputed. _ | 


Pos EA to be delivered to the PLAIN TIFF. 


NM. B. The Price of dying was deducted at the Time 
of taking the Verdict; the Value of the Goods 1 


White being only thereby given to the Plaintiffs, 


Perkins et Al. ex dimiff' Vowle et Al Verſus rueſuay 


Sewell et Al”. 
T TPON a ſpecial Verdict in Ejectment from Chefeer. 
As to Part of the Premiſſes—The Jury found, (among 


other Things) that William Dexter, being ſeized in Fee, en- 
ſeoffed Henry Earl of Darby, afterwards King H. 4. and his 
Heirs for ever. That H. 4, when King, by Letters Patent 
under the Seal of the Dutchy of Lanryfter, (reciting that 


Margaret the Grand-daughter and Heir of Millium Dexter 
had repreſented © that Dexter was dead, and that the Manor 


remained in the Hands of the Crown,” ard expreſſing 
* that the King was willing to do that which Law and Equity 
„ good Faith and good Conſcience required,“) granted the 


Manor to one Miattin and the ſaid Margaret his Wife; To 


hold to the ſaid Mitten and Margaret his Wife and the Heirs 


of the ſaid Margaret, of the Dutchy of Lancaſter ; and if 


the ſaid Margaret ſhould die without Heirs, then to revert to 
the King and his Heirs, . 


Then the Special Verdict deduces a long Title : But it is 


pot material to ſpecify the Particulars; as the only Queſtion 
Y 43 


10th May 
1768. 
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Wedneſday 
11th May 
17 68. 


Caſe for Re- Conſideration. 


was—** Whether this Grant was within the Protection of the 
Act of 34 35 H. 8. c. 20,” 


It was twice very elaborately argued. But it may be ſufli- 
cient to report, That the Court was of Opinion That the 


Grant was neither a GC nor a Reward for Services; but 


* made as an Ad of Fuftice, in Execution of ſome ſecret 


«© Truſt or Confidence; and therefore not within either the Pre- 
«© amble, or the enacting Clauſes of that Statute.“ | 


And JupcmenT was given for the PLAIxTirr. 


Goodtitle, on the Demiſe of Alexander and 


Others, verſus Clayton and Others. 


IR Fletcher Norton, © behalf of the Plaintiff, ſhewed 


Cauſe againſt granting a new Trial, in an Ejectment- 
Cauſe, wherein a Special Jury had given a Verdict for the 


Plaintiff, the Heir at Law of the Teſtator; and the Defend- 


ants had moved to ſet it aſide. 


The QuesT1oN _ on the Execution of a Will. The 
Teſtator's Name was Weſton. 1 i 


Mr, Juſtice Willes read the Report of Mr. Baron Smythe 
who tried the Cauſe: which was very particular and circum- 


ſtantial : importing, in general, that the Evidence was con- 


tradictory; but that he could not declare himſelf to be diſ- 


ſatisfied with the Verdict, as there was Evidence on both 


Sides. . 


[If the particular Report can be procured within convenient 
Time, it ſhall be inſerted ; and the Page of its Inſertion 
ſhall be referred to in the Table, under Title“ Will,” 
in the Article concerning Atteſting Witneſſes. ] | 
Lord MansF1ELD thought it a very ſtrong Caſe for a 
new Trial. He ſaid, Its being an Fjeament-Caje is no Rea- 
ſon at all againſt granting a ac Trial: For, though a new 
Ejectment may be brought, yet here will be a Change of Poſ- 
ſeſſion; by which the Defendant will be a Sufferer. This 


Objection againſt granting anew Trial, © becauſe a new Eject- 


ment may be brought,” has been over-ruled again and again. 


An atteſting Witneſs toa Will has here come to ſwear againſt 


her own Atteſtation, | 


Upon the Whole of the Evidence reported, it is a clear 


Mr. 


7. Oe. WRT; REY . 
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At 
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Mr. Juſtice YaTzs— New Trials are often granted 
in Ejectment-Caſes as well as in others; where the Party 
praying a new Trial would ſuffer by a Change of Poſſeſſion. 


In the preſent Caſe, I think, the Witneſſes ought not to have 
been admitted to give Evidence againſt their own Atteſta tion. 


There are Caſes where One Witneſs has ſupported a Will, 
by ſwearing that the other Two atteſted ; though thoſe other 


Two have denied it. 


Mr. Juſtice As rox was of the ſame Opinion. Every 
one of theſe Witneſſes has acknowledged their having atteſted 
this Will. I think clearly that it requires a Re- Conſideration, 


Mr. Juſtice W1rLEs concurred; and thought the 
Weight of the Evidence appeared to be on the Side of the 
Defendants. | h 


Lord Mansrierp—l have ſeveral Caſes, both upon 
Bonds and Wills, where the Atteſtation of Witneſſes has been 
| ſupported by the Evidence of the other Witneſſes, againſt that 
of the atteſting Witneſſes who denied their own Atteſtation. 


It is of terrible Conſequence, that Witneſſes to Wills 
ſhould be tampered with, to deny their own Atteſtation. 


Therefore — Let the Rule be made abſolute, for ſetting 
aſide this Verdict; and a new Trial be had: But it muſt be 
upon Payment of Coſts, | | 


RULE accordingly. 


Catherine Lowe verſus Newſham Peers. — 
| | 14 


1768, 
HIS was an AQtion of Covenant, upon a Marriage- : 
Contract; being a Promiſe under the Defendant's Hand 
and Seal, and in his own Hand-writing, the Effect follows 
ing“ Ido hereby promiſe Mrs. Catherine Lowe, that I will 
not marry with any Perſon beſides herſelf: If I do, I agree 
«© to pay to the ſaid Catherine Lowe loool, within three 
„Months next after I ſhall marry any Body elſe. Witneſs 
„ my Hand New/ham Peers * and Seal c.“ This Deed was * There lat 
executed in 1757. And in 1767, Peers married another Wo- Words 
man. Whereupon, this Action was brought, and Seal,“ 
3 ; | were ſubſe- 
quent to his £ 
Name, 


The 


L 
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to move afterwards in Arreſt of Judgment. 


The Plaintiff avers, in her Declaration, ** that ſhe had 


© remained ſingle, and was always willing and ready to mar- 
ry him whilſt he continued ſingle: But he married Elixa- 
« beth Gardiner The Breach was aſſigned in Non-pay- 
ment of the oc. though demanded. The Defendant 
pleaded ©* Non eff factum. | 


The Queſtion turned upon the ſecond Count only: For, 
it was admitted, that no ſufficient Evidence was given to ſup- 
port the firſt Court. N 


The Cauſe was tried before Lord —_ It appeared 
in-Evidence, by Letters that were read, that there had been 
a long Courtſhip; and that this Obligation was fairly and vo- 
luntarily given by the Defendant to the Plaintiff : The De- 
fendant pulled the ſtampt Paper out of his own Pocket; and 


wrote, ſigned, ſealed, and executed it, in the Preſence of 


One Witneſs. And a Witneſs who ſaw it executed, atteſted 


it, after the Defendant was gone. There was no Intercourſe 


between the Plaintiff and Defendant afterwards. The Wit- 
neſs to prove this Deed ſwore that the Defendant /zaled it 
before he wrote his Name Necauſbam Peers. Evidence was 
called, on the other Side, to prove the contrary. 


His Lordſhip directed the Jury to find for the Plaintiff, 


with Damages 1000/. if they thought the Deed to be a go 


Deed. If this Direction was wrong, he gave the Defendant 
leave to move for a new Trial, without Coſts. 


Accordingly, on Thurſday 21ſt April laſt, Mr. Dunning, 
Solicitor- General, moved for a new Trial, with Liberty alſo 


Rur to ſhew e 


Upon ſhewing Cauſe on Monday laſt (the gth Inſtant, ) a 
Queſtion was propoled to be debated, Whether the Jury 


could give any more or leſs Damages than the 1ooo!l, the 


«« ſpecific Sum mentioned in the Deed ;? as well as Whe- 


| ** ther this Inſtrument is good enough in Law, to ſupport 


any Action whatſoever ?”? 


It was then agreed that both Motions, (wiz. for a new 
Trial, and Arreſt of Judgment,) ſhould come on to be ar- 
gued together. 


' Purſuant to which Agreement, The Caſe was, Yeſterday 
and To- day, argued by Sir Fletcher Norton, Mr. Cuft and 


Mr. 
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Mr. Wallace, for the Plaintiff; and by Mr. Dunning, Solici- 
tor-General, and Mr. Mansfield for the Defendant: But the 
Court, in giving their Opinions upon the two Motions, en- 
tered ſo fuliy into the Grounds and Reaſons upon which they 
founded their Determination, and diſcuſſed the ObjeQions 
and Caſes cited ſo particularly, as may render the Arguments 
of the Counſel unneſſary to be given here at all; or at leaſt, 


more than a ſlight Sketch of them. The general Tendency 


of them was ſhortly this, 


The Motion for a new Trial was founded upon an Objec- 
tion to the Direction given to the Jury, to find the avhole Sum 
of loool. in Damages, in Caſe. they ſhould find for the Plain- 


tiff: The Counſel for the Defendant inſiſting that the Jury 
ought to have been left at Liberty to give a % Sum, if 


they had thought proper; the Jury being Judges of the Pa- 
mages, as well in Covenant as in Aſſumpſit. They cited 1 
Lev. III. James againſt Morgan; where the Jury were di- 
rected to give only the Value of the Horſe in Damages, upon 


an Afumpſit ** to pay a Barley-Corn a Nail, doubling it 
every Nail.” They allo cited and much relied on Sir Zap- 


tift Eixt's Caſe, in 1 Ro. gbr. p, 703. Title“ Trial,“ the 
. g. where a Finding of leſs was holding to be good; and 
the Jury are ſaid to be Chancellors, and may give fuch Da- 
mages as the Caſe requires in Equity, 


It was anſwered, That where a particular Sum is liquidat- 
ed and fixed by the Agreement of the Parties and the Breach 
of Covenant afſigned in Non-payment of that Money, that 
fixed Sum alone is the Meaſure of the Damages. 


The Motion in Arreſt of Judgment was founded upon the 
following Reaſons—That all Engagements in Reſtraint of 
Marriage was void—That this Engagement is of that Sort— 
That there is no Conſideration for this Contract. It is not 
reciprocal: Here is no Mutuality; which is eſſential to the 
Validity of a Contract, 


It was anſwered, that this whole Tranſaction amounts to 
a mutual Promiſe ©* to marry Each Other.“ The Plaintiff's 
Acceptance of this Deed is ſufficient Evidence of her making 
ſuch a Promiſe. So that there were mutual Promiſes ; and 
Both were bound to perform them. Therefore there was a 
Conſideration for the Defendant's Promiſe, However, this 
Promiſe is by a Deed : And a Deed carries its own Conſide- 


ration. 5 


And this is not an Engagement in Reſtraint of Marriage 
generally It is only a Reſtraint from marrying any Body eiſe, 
ut each other, Therefore it is not like the Caſe of Baker v. 
Whit, in 2 Vern. 215. or that of Woodhouſe and Shepley, in 


2 An, 535 


Lord 


* 


Eaſter Term 8 Geo. 3. B. R. 


Lord MansFieLDd ſtated the Deed particularly, and 
the Declaration upon it. The Words are I do hereby 
„ promiſe Mrs. Catherine Lowe that I will not marry with 
«© any Perſon be/iaes herſelf : If I do, I agree to pay the ſaid 
«© Catherine Lowe locol. within three Months Sc.“ The 
Defendant was fingle, at the Time; and ſo was the Plaintiff. 


The Second Count avers that the Plaintiff was ready to 
marry him ; and that after the making the Deed, he did 
marry another Woman, namely, one Elizabeth Gardinor- 
Yet he, the Defendant, did not, when requeſted by the Plain- 
tiff, pay the loool. which he had agreed to pay; and ſo 
(though often requeſted ;) hath zoe kept the Covenant made be- 
tween them as aforeſaid. So that the Breach is aſſigned in 


the not paying the 10000. 


To this Declaration“ Non eſt fadum was pleaded, by 
the Defendant : But the Jury found“ that it avas his Deed ; 
and have given 1000/. Damages. And by Law and in Juſ- 
tice, he ought to pay the 1000). Money is the Maſure of Va- 
lue. Therefore wwhat e!/e could the Jury find but this 1000/. 
(unleſs they had alſo given Intereſt after the three Months?) 


This is ot an Action brought againſt him for not marrying. 
her, or for his marrying any one elſe : The Non payment of the 
1coo/l. is the Ground of this Attion—** That he did not, 
«© when requeſted, pay the 1cool. | 


The Money was payable upon a Contingency : And the 
Contingency has happened. Therefore it ought to be paid. 


There is a Difference between Covenants in general, and 
Covenants ſecured by a Penalty or Forfeiture. In the latter 
Caſe, the Obligee has his Election; He may either bring an 
Action of Debt for the Penalty, and recover the Penalty ; 
(after which Recovery of the Penalty, he cannot reſort to 
the Covenant; becauſe the Penalty is to be a Satisfaction for 
the Whole :) Or F he does not chooſe to go for the Penalty, 
he may proceed upon the Covenant, and recover more or leſs 
than the Penalty, tories quoties. 


And upon hi, Diſtinction they proceed in Courts of Equi- 
ity. They will relieve againſt a Penalty, upon a Compen/a- 
tion: But where the Covenant is to pay a particular /iquidared 
«© Sum,” a Court of Equity can not make a ze Covenant 
for a Man; nor is there any Room for Compenſation or Relief. 
As in Leaſes containing a Covenant againſt plowing up Mea- 
aow ; if the Covenant be“ not to plow ;*: and there be a 

« +a Fs Penalty ; 


+ 0 Ra A 


* nw 


— 
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Pena ty; a Court of Equity will relieve againſt the Penalty, 
or will even go further than that (to preſerve the Sub//ance | 
of the. Agreement :) But if it is worded—-<* to pay 5/. az 
« Acre for every Acre ploawed up; there is no Alternative, 
no room for any Relief againſt it; no Compenſation: it is the 
SubRlance of the Agreement. Here, the ſpecified Sum of 
1000). is found in Damages: It is the particular liquidated 
Sum fixed and agreed upon between the Parties, and is there- 
fore the proper Quantum of the Damages. 


The tſame Reaſon anſwers to the Motion for a new Trial in 
the preſent Caſe, 


As to the Caſe mentioned by Mr. Mansfield, from 2 Ro. 
Abr. 703. Alt is impoſlible to ſupport it: For, it can not“ Sir Bap- 
be, that a Man ſhould be obliged to tale leſs than the liqui- tit Hixt v. 
dated Sum. And the Writ of Error in that Caſe was plainly OGoates. 
brought by the + Defendant. Belides, the Damages could It was fo, 


never be taken Advantage of upon a Writ of Error. How Vide S. C. 


| | very clearly 
could the Quantum of Damages found by the Fury be e 4, in 


Subje of a Writ of Error ? | Cro. Jac. 
et 590. Sir 
*Tis therefore clear, that where the preciſe Sum 1s act the þaptiſt 
EſJence of the Agreement, the Quantum of the Damages may Hicks v. 
be aſſeſſed by the Jury: But, where the preciſe Sum is fixed Goates. 
and agreed upon between the Parties, that very Sum is the 
aſcertained Damage, and the Jury are confined to it. 


This brings the Matter to the Validity of the Deed. 


Whatever Grounds exiſted at t Time, that could avail 
the Defendant to avoid the Deed, ſhould have come on +:; 
Part, by a proper Plea, if it would in reality have been a 
good Defence for him. And therefore F any ſuch Ground had 
exiſted in this Cale, as did exiſt in Shepley's Caſe f; or any f 2 Atkyns 


other Ground not appearing aon the Face of the Deed ; it 535. Wood- 


ought to have heen avoided by a proper Plea. Here, we are houſe v. 
upon the Face of the Deed : The Plea is non eff fatum.” Shepley, 


et © contra. 
It is objected, that this is an engagement in Reftraint of 
Marriage. | 


It is anſwered, that this Conſtruction is directly contrary 


to the Words and Intention of the Deed ; which amounts to 


a mutual Agreement between theſe two Perſons * to marry 
«© Each Other;” and that the Plantiff's Acceptance of the 
Deed proves that ; and that what the Jury have found is a 
ſufficient Reaſon to have it ſuppoſed that there was ſuch a 
mutual Agreement o marry Zach Other: That, how- 
ever that is, at the u.moſt, only a Contract“ that he would 

+ % not 
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*© not marry any other Woman; and that if he ſhould marry 
* any otber Woman, he would pay the Plaintiff 1000). with- 

in three Months after he ſhould ſo marry any orher Wo- 

«© man ;” but is very far from reſtraining his marrying at all. 


This is a Point of very confiderable importance. 


Ar theſe Contracts ovght to be looked upon (as Lord 
- Hard:vicke ſaid in the Caſe of Woodhouſe v Shepley ) with a 
Jealous Dye; even ſuppoſing them clear of any direct Fraud. 

In hat Caſe, Lord Hardwicke did not proceed on any Cir- 
cumſtances of particular actual Fraud; but on public and 
general Conſiderations ; And therefore he gave no Coſts. 


Theſe Engagements are liable to many Miſchiefs; to ma- 
ny dangerous Confequences. 


When Perſons of different Sexes, attached to Each Other, 
and thus contracting to marry Each Other, do not marry 
immediately, there is always ſome Reaſon or other againſt it; Y 
as Dilapprobatioa of Friends and Relations, Inequality of 7 
Circumitances, or the like. Both Sides ought to continue free - A 
Otherwiſe, ſuch Contracts may be greatly abuſed ; as, by 5 
putting Women's Virtue in Danger, by too much Confidence 
in Men; or, by young Men living with Women without be— 
ing married. Therefore theſe Contracts are act to be extended 


by Implication. 

But here is not the leaſt Ground to ſay that this Man . 

has engaged to marry bis Woman.“ Much leſs does any 5 
| Thing appear, of her engaging to marry him. 


There is a great Difference between promiſing to marry a 
particular Perſon; and promiſing not to marry any one elſe. 
There is no Colour for either of theſe Conſtructions that 


have been offered by the Plaintiff's Counſel. 


This 7s only a Reſtraint upon him againſt marrying any one 
e//e, beſides the Plaintiff: Not a reciprocal Engagement to 
* marry Each Other ;” or any thing like it. . 


This Penalty is ſet up againſt the Defendant, after Ten 
Tears have paſſed without any intercourſe between the Plaintiff 


and him. 


Another Reaſon why we ſhould not frain in Favour of 


this Contract, is becauſe if there was really any mutual 
: | | Contract 
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Contract under fair and equal Circumſtances, the Plaintiff 
Willi be at Liberty to bring her Action: For, a void Bond 
can never ſtand in her Way, 


Thercfore I think, that what paſſed at the Trial was per- 
fectly right; that the Meaſure of Damages was the 1000/7, and 
that this was ſuch a Contract as ought not to be carried into 
Exccution. ; | 


The Caſe of Baker and White * was not near ſo ſtrong as? 2 vern. 
the preſent Caſe, That was in Reftraint of Eliabetb Baker's 215. Baker 
marryiag again. There is a Difference between a Reſtraint et Ux' v. 


of a fir Marriage, and a Reſtraint of a /econd Marriage : White et 


The Plaintiff there was a Y:dow, when ſhe gave the Bond. 
And the Tran ſaction was, in Effect, a mere Wager, and No- 
thing at all unfair in it: And yet, in that Caſe, the Bond was 
decreed to be delivered up to be cancelled. | 


Mr. Juiltice Yates was of the ſame Opinion, on 
both Points. 


In Actions of Debt, it is fatal to the Plaintiff, if he mi/takes 
his Demand: becauſe the Demand is not diviſible. In Cove- 
nant it 75 diviſible. 


This Deed was the only Evidence upon which Damages 


could be given. It is a Covenant “ to pay a fipulated Sum 


„ upon a particular Event.” The Event has happened: 
The Action is &rovght upon it, On a Writ of Inquiry, the 
Inquifition would have been ſet afide, if % than the Sum 
ſpecified had been found. - | 


As to Sir Baptiſt Hick,'s Caſe, in 2 Ro. Abr. 703. 
What Lora Mansfield has ſaid, is an Anſwer to it, The Jury 
ought to have allowed the ſtipulated Sum for every, Acre 
that was wanting For, according to that Rate the Purchaſe- 
Money was paid, or agreed to be paid ; and according to that 
Rate it ought to have been allowed -or refunded + Part of the 


Money might have been actually paid. And on a Writ of 


Error, (as Lord Mansfield has obſerved,) the finding of Da- 


mages by the Jury could not come in queſtion, 


So far, I am of Opinion for the Plaintiff: For, I think the 
1000!. is the proper. Luantum of Damages which the Jury 
were bound to lind, 


| But on the Motion in Arreſt of Judgment, upon the I. 
validity of ihe Deed—] am of Opinion for the Defendant. 


For, 
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For, this Agreement is in Reſtraint ef Marriage. It is not a 
Covenant ©* to marry the Plaintiff ;” but“ NOT zo marry any 
% one ELSE: And yet ſhe was under no Obligation to mar- 
ry him. So that it reſtrained him from marrying at all, in 
caſe the had choſen not to permit him to marry her. 


An Action of Covenant muſt be founded on the Covenant; 
and the Breach aſſigned within the Words of it. 


Now / ſhe had requeſted him to marry her, and been re- 
' fuſed by him; how muſt ſhe have aſſigned the Breach ?— 
Why—*<< That he being requeſted by her to marry her, he 
had refuſed to do ſo.” | 


But what Obligation was he under, < to marry her?” Or 


where was the Breach of his Covenant? This Covenant ſays 


no ſuch Thing, as“ that he would marry her,” Tender and 
Refuſal muſt apply to the Thing ſtipulated : But he has not 
ſtipulated ** that he would marry her.“ | 


As to Mutuality of Contrat—The Deed does not import 
that ſhe ſhall marry him : Neither doth her Acceptance of it 
import any ſuch Thing. It does not follow from her Accept- 
ance of the Deed, that ſhe either underſtood he meant to 
bind himſelf to marry her ; or that ſhe engaged to marry him. 


Poſſibly, he might not at all mean to marry her, though he 
bound himſelf not to marry any one %. They are two 
quite different Things: One does not follow from the Other. 


This Covenant is illegal, and will ſupport no Action: And 
therefore the Plaintiff ought to recover Nothing upon it. 


Mr. Juſtice As rox concurred, upon both Points. 


As to the Quantum of Damages—That is expreſsly ſtipu- 
lated and agreed. He took notice of what is ſaid in the Caſe 
of Sir Richard Edgcomb, K. B. v. Rowland Dee, Vaughan 
101. and applied it to the preſent Caſe. 


As to the great Point—He ſaid, He had had Doubt: But 
n0w he clearly concurred. | | 


Ir this had been a Covenant © to marry her,” all the Con- 
ſequences which have been mentioned would have followed. 


But 


w ue we © 
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But it is 2 a Covenant ©* to marry her.” The Words 
import no ſuch Thing: And the Court can not ſuppoſe Fraud. 


It is only a Covenant to pay a Sum of Money, in Caſe he ſhall 
marry any one el/e, any Perſon befides herſelf.“ 
This i in Reftraint of Marriage, and is illegal and void. 


The Caſe of Baker v. White * was a Bond given by a 


Fidow, conditioned to pay the Defendant Y4zze 100). if ſhe 


ſhould afterwards marry again And White, at the ſame 
Time, gave her a like Bond, conditioned to pay the like Sum 
to her Executors, if ſhe ſhould not marry again before ſhe 
died. She married again, to Baker : And he and ſhe brought 
their Bill, to have her Bond delivered up. And the Bond was 


2 Vernon 
214. 


decreed to be delivered up, to be cancelled. He obſerved, 


that there is a Difference between a „irt and a ſecond Mar- 
riage. The Reſtraint of a fir Marriage 1s contrary to the 
general Policy of the Law, the Public Good, and the Intereſts 


of Society: But the frequent Cuſtoms of Copyholds intimate 


that the Reſtraint of a ſecond is not ſo, Vet there the Bond 
was decreed to be delivered up. 


We can not make a Covenant for the Man : And he himſelf 
has only covenanted “ not to marry any other Perſon, beſides 


„the Plaintiff,” 
Mr, Juſtice WII IL Es alſo concurred, 


iſt. No new Trial ought to be had. The Direction of my 
Lord Chief Juſtice was right. For, here the Deed itſelf ligui- 
dated the certain Sum : It was aſcertained and fixed, between 
the Parties themſelves ; and was therefore the true and proper 


Juantum of the Damages. 


2d. And to the Motion in Arreſt of Judgment—T ſhould 
not think it a proper Motion, if this was a Covenant“ 70 


CO marry Her.” But this is only, not to marry Another,” 


The Words are plain and manifeſt: And the Intention ſeems 
to have been agreeable to them. The Deed was executed in 
1757: And the Defendant did not marry til 1767. The 
Plaintiff lay by, and never made a Requiſition to him ** to 


« marry her: But when he married Another, the brought 


her Action of Covenant. 


It ſeems to me, to have been underſtood between the Par- 
ties themſelves, and even by the Plaintiff herſelf, in the ſame 
Senſe as we underſtand it now. | 


Paxr IV. Vor. IV. X If 
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If fo, 'tis a Reftraint upon Matrimony, and is illegal, and 
frronger than the Caſe of Wooabouſe v. Sbepley. | 


Lord MansrieLD— 


Let the Rur for a New TRIAL be piscnuarceD : 
But the JupGMENT muſt be ARRESTED. 


This Rule (mentioned ante, p. 2226.) was drawn up, 
for the Plaintift to ſhew Cauſe why the Verdict ſhould 
not be ſet afide, and a new Trial had between the 
Parties: And in caſe the Court, upon hearing Counſel 
on both Sides, ſhould be of Opinion to diſcharge the 

Raule, that then the Defendant ſhould be at Liberty 
to move in Arreſt of Judgment. 


| MemoranduUum—This Judgment was affirmed in the 
Exchequer-Chamber, on 26th May 1770. | 


The End of Zafer Term 1768, 8 G. 3. 
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Alderſon and Others, Aſſignees, ver/us Temple. 


FA HIS was an Action of Trover vrought by the Plaintiffs 
as Aſſignees of Charles La Noche and Robert Willing, 
Bankrupts, againſt the Defendant 


The firſt Count cf the Declaration ſets forth, that the 
Plaintiffs, as A ſſignees, on 7th Nov. 1766, were poſſeſſed of 
a promiilory Note drawn by Bryer and Everard for 600l. pay- 
able ro La Roche and Willing or Order, before they became 
Bankrupts : which Note was accidentaily loft, and came to 
the Hands of the Defendant ; and he converted it to his 
own Uſe. The ſecond Count was for another Note, made 
by one Rachael Phipps, to one Richard Blackburn for! 4394. 


and icdorſca to the {aid Bankrupts in like Manner. 


To which Declaration, the Defendant pleaded *©* not 
„ guilty :” And thereupon Iſſue was joined. 


The Cauſe came on to be tried at Guildball, at the Sitting 
after lat Hilary Term, before Lord Mansfeld; when the Jury 
found for the Plaintiffs upon the firſt Count, ſubje& to the 
Opinion of the Court upon the following Caſe ; and for the 


Defendant, upon the ſecond Count, 


Cas. The Bankrupts [ a Roche and Willing, on Friday 
7th Nov. 1766, indorſed the Note in queſtion to the De- 
fendant Temple, to whom they were indebted to a large 
Amount; and ſent it in a Letter directed to him at Trows- 


Z bridge ; which Letter was carried to the Poſt Houſe zhar 


Morning; the Bankrupts thinking that the Poſt Day for 
Trowbridge. The Letter, by the Courſe of the Poſt (which 
went out on the Saturday Night) was received by the De- 

AX 2 fendant 


— 
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fendant ſome Time on Monday the ioth; and could not be 
ſo before, | 


The Note in queſtion was—* London, noth Ocrob. 1766. 

«« Two Months after Date, We promiſe to pay Meſſieurs La 

EFNoche and Villing, or Order, Six hundred Pounds, for 
Value received.  Bryer and Everard.” 


The Bankrupts had given Bryer and Everard Two Notes 
for zool. each; which had not been difcharged. La Roche 
and Willing committed Ads of Bankruptcy on Saturday the 
8th. And the ſaid Note was ſo indorſed, and ſent to the De- 
fendant in Contemplation of their Inſolvency and ſubſequent 


Failure. | 


The Qaeilion for the Opiaion of the Court was “ Whe- 
*« ther the Plaintiffs ought to recover.” If not, they were to 
be non ſuited. | 


This Caſe was argued by Mr. Chambers, for the Plaintiffs ; 
and Mr. Solicitor General, for the Defendant. | 


ee 22 — — — 
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Two Queſtions were raiſed upon it. Firſt—* Whether 
the Bankrupt's Property in the Note was dewefed before 
the Act of Bankruptcy was committed by him.” Second 
— “ Whether a Trader can, in any Caſe, give ſuch a Prefer- 

* ence as this. 6 5 


. 


— — 


5 Mr. Chambers inſiſted that the Property of the Bankrupts 
in this Note was or deveſted. He urged, that mutual Con- 
ſent is neceſſary to all Contracts: Whereas here was none on 
the Part of the Defendant. If this Note had been loſt, it 
would have been the Riſque of the Owner: The Defendant 

1 would not have borne the Loſs. He had not agreed to ac- 

ö cept it: Poſſibly, he might have declined doing ſo. And the 

Bankrupts might have countermanded it. Their Bankrupt- 

4 cy is a Countermand and Revocation. Vide Fenkins's zd Cen- 

; tury, Caſe q. p. 109. Digeſt, Lib. 41. Title 2. Law 38. 

(Matter writing a Letter to a Slave; the Property in him is 
not deveſted, till the Letter is received.) Lane v. Cotton et 

*Vide ante, al'. Carthew 487. 2 Atiyns 562. 1 Athyns 15 1 Athyns 

P. 2174. 245. Snee and Faxter, Ajjignee of Tollet, againit Preſcot and 

Orhers ; and the Caſe of Hague and Others, Aſfignees of 
Ann and Iſaac Scott, againſt Rolleffon*, H. 8 G. 3. in this 
Court. 


E — * 
n PPP 


He inſiſted, ſecondly, that it is not in the Power of a 
Bankrupt to make fuch a Preference as this. Reaſon and 
Equity require that all the Creditors of a Bankrupt ſhuuld be 


put upon an equal Focting : And this is the View, End, and 
Intention 
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Intention of the Bankrupt-Laws; which are to be conſtrued 
liberally for Creditors. 


Mr. Solicitor-General PDunning) on the other Side argued, 
that the Property was deveſted. That a Diſagreement ſhall 
not be preſumed ; but, on the contrary, an Acceptance ſhall 
be intended, unleſs the contrary appears: The Contract does 
not ſtand open till Agreement; but is complete, unleſs there 
be an actual Diſagreement. This Letter could not have been 
recalled, after it was once put into the Poſt- Office. A De- 
livery to One, to the Uſe of Another, upon a precedent Con- 
ſideration, is not countermandable; but veſts the abſolute 
Property in that other Perſon, before his Agreement to it. 
In Proof of all which, he cited the Caſe of Ariin v. Har- 
dict, in Sir John Strange's iſt Volume, page 165. and he 
alſo mentioned the Caſe of Peter Harris v. Peter De Bervoir, 


in Cro. Fac. 687. 


As to the Preference of the Defendant to the other Credi- 


tors, He ſaid it was very juſt and reaſonable to give it in the 
preſent Caſe ; And there is no Authority to prove that ſuch a 
Power may not be exerciſed by a Bankrupt, where it is juſt 


and reaſ{onable#* 


He rehearſed the Caſe of Small and Oudley ; and cited .. 
ſon v. Day, as a Proof that an Aſſignment of Part of the Ef- 


fects is good, if Poſſeſſion is delivered. Wan 
Fiſher; up 


But Tn Cour were of Opinion for the Plaintiffs, 


*Vide poſt, 
14th June 
1774, Har- 
man and 
thers 


on the Pre. 


the Aſſignees of the Bankrupts. They held this Indorſing ferenee 


and Sending the Note, under the Circumſtances ſtated, to be given to 
Mr, Fiſher 


by Fordyce, 


Fraudulent upon all the other Creditors, and particularly 
Meſſieurs Bryer and Everard. Fo 


| Rute—That the PosTza b& delivered to the PLain- 
TIFFS, 


I was not preſent when the Court pronounced this Rule; 
being, at that Time, confined with the Gout. Therefore this 
is all that I can report, as from Myſelf. But as I am inform- 
ed that Lord Mansfield was very copious in delivering his 
Opinion, and laid down ſeveral Poſitions which well deſerve 
to be kept in Memory, I have, by the Favour of a very e- 
minent Barriſter and moſt excellent Note-Taker, procured the 
following Account of what his Lordſhip ſaid: Which, being 
more accurately taken down than I ſhould have been myſelf 
capable of taking it, had I been preſent, mult therefore be 
more fatisfaQtory to the Reader, than any Report of my own 


could have been. 
Lord 


__ . x 2 — 
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Lord Mansrie.p—This is an Action of Trowver, 
brought by the Aſſignees of Laroche and Winning, for a Note 
of 6ool. - And there is a Verdict for the Plaintiff, upon the 
following Caie | 


The Bankrupts, upon the 7th of Nowember 1766, indorſed 
the Note in Queltion ; which is in the Words following; 
«© London, 10th Ofeb 1766. bool. Two Months after Date 
«© We promiſe t, pay to Meflieurs Laroche and Winning or 
«© Order, 600. Value received: and is ſigned by Bryer and 
Everard The Note is indorſed by the Bankrupts to the De- 
fendant, to whom they were indebted, to a larger Amount ; and 
was ſent to Him in a Letter directed to Trowbridge, which 
was carried to the Poſt that Morning, and was received on 
the 1oth, and could not be received before. 


The Bankrupts had given Bryer and Everard two Notes for 
300l. each which had not been diſcharged. 


Laroche and Winning committed ſeveral Acts of Bankrupt- 
cy on the 8th, Y 


The Note was ſo indorſed and ſent to the Defendant by the 


Bankrupts, in CoNTEMPLATION of their Inſolvency and 
Bankruptcy. 


Uron this Caſe, the QuesT1oN is, If the Plain- 
ve tiff ought to recover.“ „ 


And it is material to obſerve a great deal that is not ated 


in it. Firſt— There never was any Courſe of Dealing between 


the Bankrupts and the Defendant, by way of indorſing or 
ſending Notes to Each Other. The next Thing 1s, that the 
Letter in which the Note was ſent, is /uppreſed by the De- 
Fendant. It is not found“ that the Note was indorſed in 
«© Payment F any Debt:” It is only ſaid He was a Credi- 
4% tor toa large Amount.” It is not ſaid whether it was to 
be received at the Ri/gue of Temple; or only as Agent of the 
Bankrupts : But the Letter, which was in the Power of the 
Defendant, was not produced ; and ſo the Caſe ſtands avith- 
out any Afprobation of the Note. The Cale is filent in theſe 
Particulars ; and very materially ſo. | | 


It is found“ that Bryer and Everard were Creditors of the 
% Bankrupts to juſt the ſame Amount, for two other Notes 
*© they had taken in Exchange ;” and that thoſe two Notes 
„were not di/charged,”  ' © Ted 
. The 
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The only QyxsT1on I make is— Whether, under 
e the Circumſtances of the Caſe, the Indorſing and Sending 
e this Note to the Defendant is FRAUDULENT; and voip, 
af ſuch.” | 


And I chooſe to put the Caſe upon a: Ground; becauſe 
the moſt deſirable Object in a// judicial Determinations, eſpe- 
cially in mercantile ones, (which ought to be determined up- 


on natural Juſfice, and not upon the Niceties of Law,) is, zo. 


do ſub ſtantial Juſtice. And therefore I will avoid laying the 
Streſs that might properly be laid upon the MHent being ne- 
ceſſary to complete the Contract, or the Want of a Delivery: 
the ſolid Ground of which is, that a Contract ſhall be pre- 
ſumed complete upon any Diſtinction where the Juſtice of the 
Caſe requires it, though there is no ad Delivery. And it 
is ſettled “ that if a Man ſend Bills of Exchange, or con- 
«« ſign a Cargo; and the Perſon to whom he ſends them Ha? 
«« paid the Value before; though he did not know of the ſend- 
<< ing them at that Time, the ſending them to the Carrier 
«© will be ſufficient io prevent the Aﬀignees from taking theſe 
«© Goods back, in caſe of an intervening Act of Bankrupt- 
«« cy: But if Goods or Bills of Exchange are ſent, and the 
Conſideration has not been received, the Court of Chancery 
always interpoſes; and there are Numbers of adjudged Caſes 


of that Kind, in Chancery. In the Caſe in * Strange, there *Atkins v. 
is no Doubt but the Honeſty of the Caſe inclined the Court Barwick, 


tothe Judgment they gave: The Redſen given turns upon a 
Subtilty. The Court of Chancery, in that Caſe, would have 
interpoſed, and ſaid “ the Aſſignees ſhould not have the 
Goods without paying the Price.” TI think the Determina- 
tion was right; and there was an actual Delivery to a Perſon 
who became a Truſtee : But a Poſt-Boy is not a Truſtee, I 
think the Caſe was well ſupported upon other Grounds than 
thoſe mentioned in the Book. | 


I ground my Opinion upon 47s, © Whether the Indorſe- 
ment be fraudulent.” And as to that, it is certain that 
the Statutes of Bankruptcy leave a Trader, to the Moment 
of an Act of Bankruptcy committed, every Power an Owner 
can have over his Eſtate. The Statute ſays +—** Fraudulent 


v. 1 Sir 
J. Str, 165. 


V. 1 Jac. 


% Conveyances ſhall be an Act of Bankruptcy.” Other Acts 1c. 15. § 2. 


that are fraudulent are not made Acts of Bankruptcy : But 
they are attended with the Conſequences of Fraud, at Laa; 
which is, “ that Fraud renders every Act void. 


ALL Acts to defraud Creditors or the Public Laws of the 
Land are wid: And if the Nature of the Act be a Cenvey- 
ance or Grant, tis not only void, but an Ad of Bankruptcy. 
It has been determined“ that a Convevance by a Trader, of 

all his Effects, for the Payment of one or more bona fide 
« Creditors 


Es eras Cen enas a * 
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© Creditors of the moſt meritorious Kind, though his Effects 
«© do not amount to Half what is due, is void; becauſe 1 it is 
«« not an Act in the ordinary Courſe of Buſineſs 3 It 1s not 
„ ſuch an Act as a Man could do, but it muſt be followed 
* by an1mmediate Act of Bankruptcy, and it is defeating the 
* Equality that is introduced by the Statutes of Bankruptcy, 
and the Criminal (for the Bankrupt is conſidered as a Cri- 
<< minal) is taking upon him to prefer whom he pleaſes.” 

But ſuppoſe he /eawves out a conſiderable Part of his Effects: 

If it appears to be only colourable, that don't vary the Caſe ; 
it is fraudulent, Suppoſe a Trader makes a Conveyance of 
all his Eſtate, for the Payment of all his Creditors except one, 


*Vide ante, (which was the Caſe of * Cayner cited in Demattos's Caſe,) 


477. 


it is void. Suppoſe it was, to pay all his Creditors ratea- 
«& þly:” If there weie no Aſſent of his Creditors, or Com- 
poſition, it would be void: For, it would be Reſcinding the 
whole Syſtem of the Bankrupt-Laws, and inſtead of apply- 
ing to the Great Seal, he would chooſe his own Sl If 
this is a fraudulent Act, it is void. e , 


A general Queſtion has han lan «© Whether in any 
Caſe, upon the Eve of a Bankruptcy, a Man may do that 
*© which in conſequence prefers a particular Creditor :” And 
that has been argon as a e, — | 


But that will depend upon the 42. As, N in 
Courſe of Payment pays a Creditor; this is a fair Advan- 
tage, in the Courſe of Trade: Or, If a Creditor threatens 
legal Diligence, and there is no Colluſion; or begins to ſue 
a Debtor ; and he makes an Aſſignment of Part of his Goods; 
it is a fair Tranſaction, and what a Man might do without 
having any Bankruptcy in View. - Suppoſe ſuch a Caſe as 


+Vide ante, 4. S aud Oudley ; There it was for the Advantage. of the 


p. 480. 


Crecitors, and no Fraud to them; and if Part of the Tran- 
action were ſet aſide as fraudulevt, the whole muſt. But it 
never entered into the Mind of any Judge, to ſay ©* that a 
Man, in Contemplation of an Ad of Bankruptcy, could 


** ſit down and diſpoſe of all his EifeQs to the Ule of different 


«© Creditors :”” For, that would be a Fraud upon the Acts of 
Bankruptcy. But it done in a wing Y 1 and net 
fraudulent, it way be epd. 


Tars was nor done in a Courſe of Trade : For, there never 
was any Dealing between the Parties in ſending indorſed 
Notes. There was no Application made by the Defendant. 
nd it was done with a /7cav to peſitive Tniquity « For, the 
Bankrupts had received this Note from. Bryer and Everard, 
for Notes of the ſame Value; and knowing they ſhould be- 
come Bankrupts the next Day, to defeat Bryer and Everard 
of ſetting off their Notes againſt it, indorſe this Note to an- 
other Perſon. * And there was no way of cog Juſtice to 

| | ages 
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Bryer and Everard, but ſupporting the Claim now made by 

the Aſſignees. So that there was expreſs particular Fraud, 

at the Time the Fact was done. Next, Tis an Act that is, 

moſt certainly, xo! complete, as between the Parties. The 
Argument in the Caſe of * Scort is very applicable to the pre- # yiqeante, 
ſent. For, there was a Preference given to a bond fide Cre- p. 2174. 
ditor : But he knew nothing of it. Suppoſe, in the Courſe 

of Trade, a Bill is ſent to Conſtantinople, and a Bankruptcy 
happens in England before it arrives; yet it may be good, 

But here, it is done, becauſe they were reſolved to commit 

an Act of Bankruptcy. E | 


The THREE Other JuDpcEs agreed that an AssexT 
is neceſſary to complete every Contract; That in the preſent 
Caſe, the Defendant has his Election till the Tenth of Vo- 
vember, That the Act cf Bankruptcy being committed on 
the Eight, the Contract was incomplete; and That, upon 
the whole Circumſtances taken together, the Tranſaction was 
fan 8 | | 

Per Cur”. unanimouſly —— 


Let the Pos rA be delivered to the PLaintipes. 


Rex ver/us Smart. | Monday 
ES . 13th June 


3-9 was upon an Information in Nature of Qu mar- 768. 


ranto, to ſhew by what Authority the Defendant exer- 


ciſed the Office of an Alderman of Malder. 


This Corporation conſiſted of Three integral Parts ; the 
Firſt of which was not a Mayor, or a /fzgle Bailiff, but Tavo 


Bailiſfs. Ihe Charter directed the Time and Manner of their 


Election, as may be ſeen ante p. 2130 and 2131. in the Caſe 
of The King againſt Charles Malen: n which Caſe, Judg- 
ment of Ouſter was given againſt the ſaid Charles Mallen, 
One of the then Two Bailiffs, for Want of a proper Swear- 
ing in. The preſent D fendant, Mr. Smart, was choſen an 
Aldeitman at a Corporate Meeting where Jonas Malden and 
this Charles Malden who was afterwards ouſted, preſided as 
Bailiffs. He was choſen by a Majority of the collective Bo- 
dy, then preſent. X 5 


The whole Corporation, when full, conſiſts of Two Bai- 
lifts, Six Aldermen, and Eighteen Head-Burgeſſes. | 


The Queſtion was © Whether the Election of the De- 


*« fendant was legal; ſince a Judgment of Ouſter had been 
| | | _ « given 
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— | b ended at it, together 
«« given againſt Charles Malden who pr 
«« with Jonas Malden, the other Bailiff.” 


Mr. Wallace, (on Wedne/day the 11th of laſt Month,) ar- 
gued for the Defendant. He ſaid, that zzajor Part” means 
the major Part of the whole Number ; and that it is not ne- 
ceſſary that there ſhould be a major Part of the Iwo Bai- 
lifts, or that 5 Bailiffs muſt nece//arily be preſent. | 


The Election might be by a Majority of the Body preſent, 

even againſt the Opinion and Vote of both Bailiffs and all the 

Six Aldermen. A major Part of the collective Bodies are 
enough to do the Act, | | | 


It will be objected, , That there being only Oue good 
4 Bailiff, no Buſineſs could be done.” 


But it is not neceſſary that either of the Three integral 
Parts of the Corporation ſhould be full: For, the Conſe- 
quence would be, that if the Office of any One Bailiff or 
even any One Head Burgeſs was vacant, or the Perſon abſent, 
there could be no Election at all. | 


Mr. Afpurſt, contra, for the Proſecutor, 


The Head-Office muſt be full, It is an integra! Part, 
and here conſiſts of To Bailiffs: They Two make but One 
Officer. It is only One Office - And, to do a Corporate Act, 
both muſt be preſent and concur. 


In the City of London — When One Sheriff dies, the 
«© Other can not act. He is no Sheriff: He muſt wait till 
«« Another be made.” 1 Show. 289. Jones v. Bean, (or 
Beau. Vide 4 Mod. 16. 8. C.) : 


In a Corporation aggregate conſiſting of Two Bailiffs and a 

_ certain Number of Burgeſſes, the Bailiffs are an integral Part 
* The of the Corporation ; and they Buth make but One Officer ; 
rang buy, The one can not act without the Other. Mod. Caſes in Law 
5 2 N and Equity (8 Med.) 303, Salter v. Groſvenor. 
ce and : 
e Head- The Words of the Charter make it neceſſary that Both 
** Zurgeſſes Bailiffs ſhall be preſent *. ö 
* or the | 
r "nia mg 1 If the Tauo Bailiffs are preſent, it is a good Corporate A ſſem- 
them for bly: And in /uch Caſe, I agree that an Election by a Majority 
„ the of the wwhele Body aſſembled is good, But here was only 
Fime be- | | . One 
60 ing,“ | 
Mould elect 
thenew Al- 
der man. 


— 
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— 


One of the Perſons who conſtitute the Head Officer preſent, 
inſtead of Two Therefore the Election was not good. 


Mr. Wallace, in Reply It might be as well ſaid, That 
«© All the Aldermen muſt be preſent.” The Bailiffs do not 
here appear as Head- Officers, as in a Corporate Aſſembly : 
This is only a ſpecial Power lodged in the T'wo Bailiffs, Six 
Aldermen, and Eighteen Head-Burgeſles. 


1f Two Bailiffs are neceſſary to meet for Election of an Al- 
derman, the Corporation is di//o/ved. The Preſence of ſome 
Fart of every integral Part is indeed neceſſary to make good 
an Election: But it is not neceſſary that a// ſhould be preſent. 


N. B. Upon this Argument, It ſeemed to be agreed by 
the Court and Bar, that there would have been no 
Difficulty, if the Corporation had been Mayor Al- 

* dermen and Head-Burgeſſes,” inſtead of Batilifs 
Aldermen and Head-Burgeſles. 


VULTERIUS CONSILIUM- 


On Saturday laſt, It was argued a ſecond Time, by Mr. 
Solicitor- General for the Defendant, and Mr. Morton, for the 
Proſecutor; and was then ordered to ſtand over this Day, 
for the Opinion of the Court, 


And now, | | 
Lord MansFIELD ſhortly ſaid=In that Caſe of Mal- 
den, on Saturday, We are of Opinion “ that Two Bailiffs 
«© are neceſſary as preſiding Officers.“ If the Corporation had 
choſen but One Bailiff, there had been no Head-Officer at all. 


All our Wiſhes were with you, Mr. Solicitor : But we can 
not poſſibly help you. | 


'There 1s no conſidering them in any other Light, than if 
they had been a Mayor. 3 


There muſt be JuD MEN for the CRowWx. 


Rure—That Judgment be entered for the King againſt 
the Defendant. 


Rex 


F 


— 
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Wedneſday 
x5th June 


2708 


Rex ver/us Mayor, Bailiffs, Burgeſſes and Town- 
Clerk of Liverpool. | 


N Thur/day 12th Nowember laſt, Mr. Wallace moved 
for a Certiorari to remove an Inquiſition, and a Verdict 
thereon taken before the Sheriff of Lancafrire, by Virtue of 
a Private Act of Parliament, (8 Ann. c. 25.) intitled—** An 
«© Aft to enable the Corporation of Liverpool to make a 
«© Grant to Sir Cl/zeve Moore Bart. for Liberty to bring freſh 
Water into the ſaid Town of Liverpool: Upon which 
ſaid Inquiſition the Jury have determined upon their Oath, 
that there ſhould be paid allowed and given to and amongſt 
the ſeveral Owners and Occupiers of Land Soil and Ground 
in the ſaid Inquiſition particularly mentioned and deſcribed, 
the Sum of 176/. 4s. gd. Farthing, in the ſeveral Proportions 
therein mentioned; and which ſaid Inquiſition and Verdict 
thereon have lately been carried into and are now kept 
amongſt the Records and Writings in the ſaid Town of Li- 


ver pool. 


Mr. Wallace cited the Glamorganſpire- Caſe reported in 1 
Lord Raym. 5 80. and in 12 Mod. 403. and Comyns 86. S. C. 
to ſhew that a Certiorari would lie in this Caſe, i 

The Cover ſaid There can be no Doubt of that, 
if it is not prohibited by the Act of Parliament. 


Trrse PROCEEDINGS having been aſterwards returned 
up by Certiorari, anda Motion made for quaſhing them ; 


Mr. Dunning, Solicitor-general, for the Proſecutor (Mr. 
John Jordan, Aſſignee of Sir Cleewe Moore,) ſhewed Cauſe 
why the Inquiſition, and the Verdict taken thereupon, and 
alſo the Judgment ſhould not be quaſhed. 


The Objections that have been made are Three— 


1ſt. It does not appear that the Lands were necgſſary for 
the Conveyance of the freſh water through them. 


— 


2dly. The Damages were aſſeſſed by the Lump. 


30ly. No proper Notice was affixed and given, as is requiſite, 


In anſwer to the firſt Objection —It is not neceſſary that it 


ſnould appear. The Requiſiton of Sir Cleve Moore or his 
| | | Alſſigns 
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— 


Aſſigns is ſufficient to veſt the juriſdiction in the Sheriff : No- 
thing more 1s required. 


zdly. The Damages are properly divided. Therefore the 


Objection is not true in Fact. 


zdly. If the Terms are not complied with, Mr. Jordan 


can not have any Advantage from his Inquifition. The No- 
tice don't indeed appear upon the Inquifition : Nor is it ne- 
ceſſary that it ſhould. The Party is to give the Notice. The 
Sheriff has nothing to do with the Notice; which is an ante- 
rior Act, to be done Twenty Days before the Inquiſition. 


Mr. [ ee, contra The general Objection is, « That the 
Act of Parliament has not been ſtrictly and properly pur- 


*© ſued; ſo as to give the Sheriff Juriſdiction to what he has 
% done,” N 


1 Burr. 377, Rex v. Manning. It muſt appear that the Au- 
thority has been purſued. [V ide ante, p. 377 to 383. 


Lord MAxSsFTIEIL D thought that Notice ought to have 
been piven to the Parties intereſted in the Lands ; and, that 
it ought to have appeared upon the Inquiſition, and alſo to 
ſhew that there was a Juriſdiction. 


Mr. Juſtice As rox was of that Opinion The She- 
riff was to ſpecify the Time and Flace of the Jury's Meeting; 
and to affix the Notice on the Church Door; and ſpecifical- 


ly, if he can, to the Party's Door whoſe Lands are to be af- 
fected. | 


Mr. Juſtice WiLLts was of the ſame Opinion for the 
ſame Reaſon, „ that the 7uri/didion ought to appear. 
Now, wi:hour Notice he had no Juriſdiftion. Ihe Sheriff 
was to give the Notice: And he ſhould have ſhewn it. We 
can not intend an inferior Juriſdiction, unleſs it be properly 
ſet out. If it had been properly ſet out- that Twenty Days 
Notice was given, purſuant to the Act,“ then the Inqui- 


fition and Judgment had been concluſive againſt the Owners 
of the Lands. 5 | 


Per Cur”, unanimouſſy—— 


Rur made ansoLUTE forquaſhing the InquisITION, 
Vexpict and JupGxENT. 


Rex 
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PY 
— 


Tu eſday 
16th June 
1768. 


Rex ver/us Inhabitants of Eaſt Donyland. 


See this Caſe reported at large, in the Quarto-Edition of my 


| SETTLEMENT-CasEs, Ne. 191. Page 592. 


Friday 16th Fen, on the ſeveral Demifes of William Lowndes, 


June 1768, 


the Younger, and Henry Lowndes, Eſqrs. ver- 


ſus William Lowndes the Elder, and William 


Lowndes Stone Eſqrs. 


N EjecTmenT At the Lent Aſſizes at Bedford 1768, a 


Verdict was found for the Plaintiff ; ſubje& to the Opini- 


on of the Court on the following Caſe— 


Jonas Layton, being ſeiſed in Fee-Simple, of and in the 
Manor &c, and divers Meſſuages Lands &c, on 2oth May 
1723, by his lat Wi'l and Teſtament in Writing duly exe- 
cuted, gave and deviſed in the following Words 


Item I give deviſe and bequeath unto my dear and lov- 
ing Wife (which | declare to be in Lieu and full Satisfac- 


tion of any Dower that {he may have or lawfally claim 
out of any of my Meſſoages Lands Tenements and Here. 
ditamerits whereof I ſhall die ſeiſed or poſſeſſed of, or 
otherwiſe intitled unto, either in Law or Equity,) All thoſe 
my Meſſuages Lands Tenements and Hereditaments at 
Ne Cotton End in the Pariſh of W:/hamſtead in the Coun- 
ty of Bedford, now in the Occupation of ayes Cox (et 
alia ;) and alfo all the Rents and Profits iſſuing and ariſing 
out of the Manor of Wootenhoe in the Pariſh of Mooten in 
the ſaid County of Bedford, during the Term of her na- 
tural Life. ſtem I give bequeath and deviſe my afore- 
ſaid Manors Meſſuages Lands and Premiſſes herein before 
given and deviſed to my ſaid Wife during her natural Life, 
and after her Deceaſe, to my Daughter Margaret Lowndes 
(now the Wife of WMillium Lowndes junior Eſq.) for and 
during the Term of her natural Life; and after her De- 
ceaſe, to my Grandſon Layton Lowndes, the ſecond Son 
of my ſaid Daughter Margaret, and to the Heirs Male of 
his Body; and for Want of Iſſue Male, to the Iſſue Fe- 
male of his Body lawfully to be begotten ; and for Mant 


of ſuch Tjſue, to ſuch other Son of my ſaid Daughter Mar- 
my Grandſon Layton Lowndes ſhould live 


garet 
% and 
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«« and be the £/deft, then to ſuch Son auh fhall be the 52 


*© COND Son of her Body living at the Time of her Deceoſe, 
«« by the ſaid William Lowndes her prefent Huſband ; and 7/7 
« but One Son living at the Time of her Deceaſe, then 10 
& ſuch only ſurviving San and his Heirs for ever. And for 
Want of Iſſue Male at the Time of the Deceaſe of my 
« ſaid Daughter, by her preſent Huſband ; if more than 
«© One Daughter, then do I appoint that the ſaid Eftate 
«© herein before deviſed ſhall be fold to the beſt Purckaſer or 
«« Purchaſers as can be got for the ſame; and the Money 
« arifing by ſuch Sale to be equally divided to and amongſt 
all and every the Daughters by her preſent Huſband, ſhare 
and Share alike, as ſhall be living at the Time of the De- 
«« ceaſe of my ſaid Daughter: And if but One Daughter, 
« then I deviſe the ſaid Meſſuages Lands and Premiſſes 
«« (without any Sale) to ſuch only Daughter and her Heirs 
«« for ever. But if in caſe my ſaid Daughter ſhall ſurvive 
all her ſaid Children by her ſaid preſent Huſband, and the 
« Heirs of ſuch Child or Children ; then I give and deviſe 
« the ſaid Manors Meſſuages Lands and Premiſſes, after the 
«© Deceaſe of my ſaid Daughter, to my Brother Milliam Lay- 
« ton, for his natural Life: And after his Deceaſe, I give 
and deviſe the ſame to my Son in Law William Lownaes, 
« his Heirs and Aſſigns for ever.” | 


In December 1723, the Teſtator died, without altering or 
revoking his ſaid Wal ; leaving Elizabeth his Widow and the 


ſaid Margaret Lowndes his only Child and Heireſs at Law: 


And the ſaid Elizabeth his Widow, entered upon the ſaid 
Manor Meſſuages Hereditaments and Premiſſes ſo deviſed to 
her for Life as aforeſaid ; and continued in Poſſeſſion thereof 
until her Death, which happened in December 17579. Upon 
whoſe Death, the ſaid Margaret Lowndes, or the ſaid Defend- 
ant William Lowndes the Elder, ber Huſband, in her Right, 
entered upon the ſaid Premiſſes by Virtue of the ſaid Teſta- 
tor's Will. DE = 
Margaret Lowndes had Iſſue by the Defendant Villian 
| Lowndes her ſaid Huſband, born in the ſaid Teſtator's Life- 
time, the Defendant William Lowndes Stone her Eldeſt Son; 
Layton Lowndes, her Second Son; Charles Lowndes, her 
Third Son; Richard Lowndes, her Fourth Son; the Plain- 
tiff Henry Lowndes, her Fifth Son; and Thomas, born after 
the ſaid Teſtator's Deceaſe. 


Layton, Charles, and Richard Lowndes ſeverally departed 
this Life in the Life-time of their ſaid Mother; and the ſaid 
Layton and Charles died unmarried and without Iſſue: And 
the ſaid Richard Lowndes left Iſſue two Sons, the ſaid Plain 
tiff William Lowndes the Younger, and Richard Lowndes, In- 

fants; and no other Iſſue. 


'The 
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The ſaid Margaret Lowndes departed this Life 2d March 
1764 ; leaving the ſaid William: Lowndes Stone the Defen- 
dant, and the Plaintiff Henry Lowndes and Thomas Lowndes 
her only Sons; who, with the Plaintiff Milliam Lowndes the 
Younger and Richard Lowndes (Sons of the ſaid Richard 
deceaſed) were her only Male Iſſue her ſurviviag. 


Upon this Caſe, the general Queſtion ſubmitted to the 
Court is « Whether the Plaintiff is intitled to recover, 
upon either, and which of the TWO Demiſes.“ 


This Caſe was argued on Monday laſt, by Mr. Morton for 
the Plaintiff, and Mr. Caldecott for the Defendants, 


Mr. Morton urged, that the Teſtator's Intention was, to 
provide for the Children of his Daughter: But he never meant 
that her Eldeſt Son ſhould take ſo long as there was Iſſue of 
any of her other Sons. His view was, That his own Eſ- 
* tate ſhould never be confounded with that of his Son-in- 
% Law William Lowndes the Elder.” He never meant to give 
it to Layton Lowndes and his Heirs Male and Female; and for 
Want of ſuch Iſſue, to ſuch other Son of his ſaid Daughter 


| Mar; aret, as ſhould happen to be her econ Son at the Time of 


her Death. 


The Words—** and for Want of ſuch Iſſue, th ſuch other 
Son of my ſaid Daughter e e to ” PER 
in Favour of the Teſtator's Intenuon. , | % 


The Grandfather is living, in an advanced 115 and is de- 
ſirous of having the Opinion of the Court, that he may diſ- 
poſe of his Eſtate amongſt his Grandchildren accordingly. 


Mr. Caldecort argued for the Defendant William Lowndes 
Stone, the Heir at Law; vis. Eldeſt oh of Margarsf... the 
Teſtator's only Child. 


He ſaid that neither Milliam the Iſſue of Richard, nor 
Henry who was the ſecond Son at the Time of the Death of 
the Mother, can have any Right. 


Margaret did not die ſeiſed under the Deviſe ; ; but by the 
Event of the Right in Fee being devolved upon her as Heir 
at Law to her Father, 


After the Deviſe to Layton I 8 and his Heirs Male and 
Female, the next Words are—** And for Want of ſuch I- 


«+ ſjye, to ſuch other Son of my ſaid Daughter e 
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« If my Grandſon Layton Lowndes ſhould live and be the 
«« eldeſt, then to /uch Son 41 ho h be the ſecond Son of her 
« Body living at the Time of her Deceaſe ; and if but One 
« living at the Time of her Deceaſe, then to ſuch only 
«© ſurviving Son and his Heirs for ever.” So that there is no 
certain Deſcription of the Perſon who is to take : And there- 


fore it is void. Cro. Eliz. 742. Taylor and his Wife v. Sayer. © 


« Where a Deviſe is incertain it is void.” 


Or if you ſuppoſe that the Sentence is incomplete, the 
Deviſe is equally v. Butler and Baker's Caſe, 3 Co. 25. 


Then taking it in Connexion with the Words, my 
«© Grandſon Layton Lowndes ſhall live, and be the Eldeſt;“ 


it is a Condition precedent, and never 200k Effet. Belides, 


the Deviſe is, then to ſuch Son who ſhall be the Second 


„con: Whereas William the Son of Richard is Grand- 
Jon, not a SON. And his Father could not take; becauſe 
he was not alive at the Death of his Mother: Which was a 
Requiſite expreſſed in the Deviſe; living at the Time of 
„ her Deceaſe.” Nor could Henry, her ib Son take, when 
there was Iſſue living of Richard her fourth Son. 


He cited 2 Peere Williams 143. Beaumont v. Fell; for the 


Sake of a Caſe which the Maſter of the Rolls there mention- 
ed, (a Caſe taken from Swinburne 389.) That where a 
<© Man intends to give a Legacy to J. S. and he gives the 
« ſame to F. N. there neither F. S. nor J. N. ſhall take the 
« Legacy; for as much as 7. V. is not the Perſon intended, 
5 and F. S. is not the Perſon named.” 


Mr. Morton, in his Reply, ſaid that the Words “ Such 
„ other Sou of my Daughter Margaret may be taken to 
mean ** ſuch other e of his Daughter. 


Lord MansFieLD- We'll think of it. The Mean- 
ing of the Teſtator was to form another Family. He meant 
to exclude the Eldeſt ; and to give Eſtates in Succeſſion to 


the other Sons, excluſive of the Eldeſt: His Intention is 


plain, - | 


Cu a'. adviſare wult. 


Lord Maxsrpizrp now delivered their Opinion: Which 


was to the Effect following. 


We are all of One Opinion, with Regard to the Conſtruc- 
tion of this Will. It is very imperfectly drawn: And the 
material Words in many Parts are totally omitted. 

PaR T IV. Vor. IV. 1 It 
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Tt is plain what the Teſtator means He meant to give the 
Eſtate to his ſecond Grandſon Layton Lowndes and his Iſſue, 
in the firſt Inſtance; and, in Caſe of Failure of Layton's 
Iſſue, to ſuch of his other Grandſons as ſhould happen to be 
the Second Son of his Daughter Margaret, by Mr Lownaets, 
at the Time of her Death, and to their Iſſue, in Tail; and 
in Caſe of Failure of all their Iſſue, then according to the 
ſubſequent Limitations mentioned in bis Will. 


He meant to make a new Family in the then ſecond Son, 
or whoever ſhould afterwards become the ſecond Son of his 
Daughter by her Huſband. 


Though this was manifeftly his Intention, I was extremely 
afraid that there were not Words enow to warrant Us to put 
this Conſtruction upon it. 


But I think there are Words ſufficient to juſtify a Con- 
ſtruction agreeable to the Intention of the Teſtator. 


The firſt Limitation is to Layton Lowndes, in Tail; then 
to ſuch other Son as might be the ſecond Son of Margare:, 
living at the Time of her Deceaſe. The ſubſequent Limita- 
tion is upon a Contigency which has act happened ; wiz. Lay- 
ton Lowndes's becoming the Eldeſt Son in Margaret's Life- 
time; which he newer did. ON | 


The laſt Limitation implies an Eſate Tail in the ſecond 
Son of Margaret, and thoſe that ſhould become ſo at her 
Death, ſucceſſively, Then he goes on—*<* And if his Daugh- 
5 ter ſhould ſurvive all her Children by her then Huſband, 
« and the Heirs of ſuch Children,” then he gives it over. 


Therefore the former Limitations to the ſecond Son of his 
Daughter Margaret mult allo be conſtrued to have been an 
Eſtate- Tail, 

Conſequently, All the Sons, except the Eldeſt, are to take 
ſacceſſiveiy in Tail. It is immaterial whether Tail Male or 
Tail General: It is enough, that they take an Eſtate Tail. 

The Judgment muſt be for the Plaintiff, 

RULE, accordiogly, 


That }JupGMmEnT be entered for the PLAINx TIPP. 


Abrahams, 


FV 
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Abrahams, qui tam, verſus Bunn. 


HIS was an Action for an uſurious Contract, tried 
9 before Lord Mansfield, at Guildhall; and a Verdict 


found for the Plaintiff. Upon which, a Motion had been 
made, on the Part of the Defendant, for a new Trial; and a 
Rule granted to ſhew Cauſe. | | 


The Motion was founded upon the Incompetency of the 
Plaintiff's Witneſs. | 


The Name of the Witneſs was Benjamin Abrahams. He 
was the Porrewer of the Money; and was called, on the 
Part of the Plaintiff, to prove the uſurious Contract. He 
was ſworn in Chief; and examined, and croſs examined, 


before he was objected to. 


He proved the Defendant to be a Pawnbroker; and that 
he had pledged ſeveral Jewels with him, on ſeveral Loans ; 
ſome of which were redeemed: And he owned that this 
Pledge had been returned, on the Money borrowed upon it 
being paid. The Contract was proved by him to be uſuri- 
ous : And he proved it as it was Charged in the Declara- 


tion. 


At the Trial, after this Man had given his avhole Evi- 
dence, it was objected that he could not be a competent Wit- 
neſs, unleſs the Repayment of the Money was proved; and 
that he himſelf was not competent 7o prove the Repayment of 
it, | 


After this Caſe had been fully argued at the Bar,—— 
Tus Court having taken Time to adviſe—— 
Lord Ma vsFIELD now delivered their Opinion. 


This was a Motion for a new Trial ; becauſe Benjamin 
Abrahams, ſaid to be an incompetent Witneſs, was examined, 
and his Evidence left to the Jury, | 


It was a gui tam Action upon the Statute againſt Uſury. 
All the Counts charge“ that the Defendant took accepted 
„and received from Benjamin 4brahams, the Sum of ſo 
„ much, by Way of corrupt Bargain and Loan, for his 
* forbearing and giving Time of Payment from ſuch a Day 
* toſach a Day, of the Sum actually lent.” 


T = | There 


Wedneſday 
22d June, 
1768. 
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There was 20 Count as to any Bond, Aſſurance, or Contract, 
whereupon or whereby Uſury was reſerved or taken. 


At the Trial, Benjamin Abrahams was examined for the 
Plaintiff ; and ſwore that the Defendant was a Pawnbroker ; 


that he borrowed from the Defendant ſeveral Sums of Mo- 


ney, (ſpecifying the Times and Sums) upon Pawns, (ſpeci- 
fying them and their Value,) which were always more than 
double the Value of the Money advanced. 


He ſwore to his having redeemed the Pawns, (ſpecifying 
the Times ; and that the Defendant, before he would re- 
deliver the Pawns, took and inſiſted upon the Sums mention- 
ed in the Declaration, over and above the Principal ; which 
the Witneſs paid together with the Principal, and received 
back his Pawns, 


He proved no Bond or Afﬀurance or Contract for Uſury, 
at the Time of the Loan: or for repaying the Money: Nor 
was any ſuch additional Security neceſſary: becauſe the 
Pawn which was double the Value of the Debt, was the Se- 
curity, and was ſufficient to pay it, unleſs redeemed. c 


He was croſs-examined : And after he had given his 
hole Evidence, he was obje cted to as incompetent, (from 
what he had himſelf ſaid, without any Evidence whatſoever 
on the Part of the Defendant,) becauſe the Re-payment of 


the Money lent was not proved by /ome body elſe. 


In Strictneſs, the Objection came too late; after he had 
been ſworn in Chief; examined, and croſs-examined. 


The Strictneſs of Law, in this ReſpeR, is very wiſe, and 
ought to be more adhered to: For the Relaxation may be 
abuſed, and muſt always occaſion Waſte of Time, 


But I did not take it upon this Foot ** of the Objec- 
* tion's coming too late,” | conſidered the Objection as if it 


- had been regularly made before he was examined in Chief, 


and as if the Whole of his Evidence had come out upon the 
Voire aire: And in giving our Opinion now, we conſider it 
upon the mere Merits of the Objection, ſuppoling it duly and 
regularly made. | 


There 1s no Caſe relative to the Borrower's Competence 
to be a Witneſs upon a penal Information againſt the Uſurer, 
wherein either the Pleadings are ſtated, or the Facts of the 
Caſe * or any Argument by Counſel or the Bench re- 
ported. = 


There 


= Trin. Term 8 Geo. 3. B. R. 


2253 


There is no Caſe where the Queſtion ever came before any 
Court in Weftminſ/ler-Hall, except in Smith's Caſe, Tr. 8. Far. 
1. in C. B, upon a Trial at Bar. 2 Ro. Abr. 685. Title 
5 3 Letter G. pl. 2. Co. Litt. 6. 6, and many other 

ooks. | 


Two Reaſons are there given for univerſally rejecting the 
Teſtimony of the Borrower : 1ſt. Becauſe *tis to be preſumed 
really his own Cauſe, and that the nominal Plaintiff is ſet up 
colourably by him; 2dly. Becauſe it would enable him to 
avoid his own Securities, and diſcharge himſelf of the Money 


borrowed. 


The firſt Reaſon is row totally exploded: For, he is not 
2ow preſumed to be the Plaintiff in the Cauſe, | 


As to the ſecond—The Propoſition laid down is too large. 
For, there may be Uſury which cannot affect the Debt, or 
avoid the Contract. The Clauſe that avoids the Contract, is 
where the Contract is more than Five per Cent, But if a 
Contract be for only Five per Cen“; and the Lender after- 
wards takes more, he is liable to be proſecuted for Uſury, 


and to pay the Penalty, though it does not avoid the Con- 


tract. And where it would affect the Debt, it may have been 
* 521 5 
paid. 


* V. Long's 
Caſe, Sir T. 


All the other Caſes are looſe Notes of Sayings, or Opini- Raym. 191, 


ons at M, prius; general Aſſertions, peneral Inferences, 
without Particulars, without Argument, without Conſidera- 


tion, without any State of Pleadings or Facts. 


This Queſtion being now come before the Court, it is ne- 
ceſſary to conſider it with Accuracy and Preciſion. 


The Objection to the Competence of the Witneſs can only 
be ſupported by arguing, either“ that the Event of this pe- 
* nal Proſecution in Favour of the Plaintiff will avoid the 


«© Bond Aſſurance or Contract of the Witneſs, and diſcharge 


«© him from the Debt;” or, that this Cauſe turns upon 
« the /ame Points and Tranſactions which, if proved in another 
«© Cauſe, would avoid the ſame.” | 


The Foundation fails in both Propoſitions : And the Con- 
ſequence would not follow in the laſt, if the Premiſes were 


true, | 
No Contract or „ appears here, for Uſury ; or "5 


much as to repay the Money. And if there was, the Reco- 
very of the Penalty upon this Information would not affect 


the Contract. The Jadgment in this Action could not be 


given 
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given in Evidence in an Action for the Debt; though the 
Validity of the Contract depended upon the ſame Grounds as 
the Information. That might indeed be a Prejudice, Influ- 
ence or Bias upon the Mind of the Witneſs, and go to his 
Credit; but not an actual Intereſt to go to his Competence. 


This Diſtinction has not been ſufficiently attended to, at 
NMiſi prius : The Caſes are contradictory; and it is impoſſible 
to reconcile them. | | Po” | 


The great Deference to Lord Chief Juſtice Holt's Opinion 
*1 Salk. made the Caſe of The King v. Whiting*, to be followed for 


8 ſome Time: Nay, Lord Hardwicke implicitly followed it in 
2 Str, that of The King v. Nunez + P. 9 G. 2. | 


1043. 
| At that Time there were many Caſes both Ways; a String 


of both Sorts ; (and amongſt the Reſt, Mati's Caſe, in Har- 
ares 331, 332. that in Forgery, Perjury, or Uſury, the 
«© Party grieved ſhall not be admitted as a Witneſs, becauſe 
he may receive a conſequential Advantage from the Ver- 
* dit; and Parris's Caſe, in 1 Ventris 49. where ſuch a 
Witneſs was admitted:) None of which Caſes were conſider- 
ed or looked into, | 


J Firſt But ſince the Caſe of I/hiting and the Caſe of Nunez, 
— 1 Sa there has been great Light thrown upon the Diſtinction be- 
1736, argu. Ween InTEREsT, which affects the Competence of a Witneſs ; 
ed in Hilary and INFLUENCE, ' which goes only to his Credit. There 
Term 1736, have been the Arguments and Judgment in the Caſe of Rex 
and deter- v. Bray, Mayor of Tintagel t, where Lord Hardwzicke ſhook 
mined on the Authority of Rex v. Whiting ; which he there, in Effect, 
Friday 11th contradicls, (though with guarced Decency of Expreſſion,) 


eb . þ e a 3 
1 notwithſtanding his having before followed it in the Cale ot 
Lord Hard- RNunez||. | | 5 
wicke's 


Wordswere (as I took them in my Note) © If that Caſe was ſtrictly examined, I 
believe it would appear that the Objection in that Caſe went rather to the Credit 
*« than to the Competency of tie Witneſs. 
SN. B. This Then came the Cafe of The Eaſt India Company v. Goſlens- 
e EI. There was alſo a Caſe of Pailie v. Wilſon, (about the Prot 
difcuſſed ; of a Will,) before the Delegates: Who were equally di- 
andtheOpi- vided © Whether the Objection ſhould go to the Competence 
nion of all or Credit of the only Witneſs who proved the Codicil, ſub- 
the Judges ©* ſequent to a ſecond Will, ſetting up again the firſt Will 3” 
taken. Lord and therefore no Sentence was given. Thereupon a 
Chief Jul- Commiſſion of Adjuncts iſſued: A Majority of whom (Mr. 
rice Lee f 2 
held tie Ob- | 
zeQtion to go to the Competency: So did Mr, Juſtice Deniſon. But Lord Chief 
Juſtice Willes, Lord Chief Baron Parker, Reynolds, Abney, Burnet and 
Wright; © that it went to the CRT only.” A new Trial was therefore ordered, 
on Friday 13ta May 1742, Tr. 16 & 17 G. 2. 

| Juſtice 
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Juſtice Deniſon, being one) held .' that it went only to the 
Credit: And Sentence was given for the firſt Will. Upon 


a Petition for a Commiſſion to review, it was fully argued ; 


And Lord Hardwicke, on 15 Fan. 1744, gave a ſolemn Opi- 


nion with the Majority of the Adjuncts, © That the Witneſs 


having adminiſtered under the firſt Will as Agent to the 
Executor, or as Executor 4e ſor Tort, and being liable to 
Actions, the Objection went only to the Credit, not to 


the Competency,” 


The ſolemn Diſcuſſion in theſe Three Caſes drew the Line 


between INTEREST, which goes to the Competence; and 


InrFLUENCE, which goes to the Credit, more clearly than 


had before been underſtood. 


It eſtabliſhed a Rule, ** that where the Matter was doubtful 
the Objection ſhould go to the CREDIT.“ 


It eſtabliſhed, ** that the Queſtion in a Criminal Proſecu- 
*« tion being the ſame with a Civil Cauſe in which the Wit- 
«* neſs was intereſted, went generally to the Credit: unleſs 
*© the Judgment in the Proſecution where he was a Witneſs 


<< tereſted.” I ſay ** generally ;” (becauſe all Rules of Evi- 
«© dence admit of Exceptions.) 


could be given in Evidence in the Cauſe where he was in» | 


After theſe Caſes, in that of Rex v. Broughton in 1745*, 28tr. 1229. 
Lord Chief Juſtice Lee over- ruled the Three Caſes of Rex v. HI Salk. 283 . 


Whiting +, Rex v. Nunez |, and Rex v. Ellis. Which Opi- 
nion of his has been followed ſince, and approved. 


There has been a remarkable Caſe fince I left the Bar, in 
Trinity Term 32 & 33G. 2. Bartlett v. Pickerſgill. The 
Defendant bought an Eſtate for the Plaintiff : There was no 
Writing, nor was any Part of the Money paid by the Plain- 
tiff. The Defendant articled in his own Name, and refuſed 
to convey ; and by his Anſwer denied any Truſt. Parol Evi- 


dence was rejected: And the Bill was diſmiſſed. The De- 


fendant was afterwards indicted for Perjury ; tried at York; 


and convicted upon Evidence of the Plaintiff, confirmed by 


Circumſtances and the Defendant's Declarations. The Plain- 

iff then petitioned for a ſupplemental Bill in Nature of a Bill 
of Review; ſtating this Conviction: But the Petition was 
diſmiſſed, becauſe the Conviction was not Evidence, 22d M. 
vember 1762. 


This Reaſoning ſhews too, that, if it was neceſſary, the 


Witneſs was competent to be heard, as to the Debt being 


paid: The Recovery could not be Evidence. What he ſwore 
could not be Evidence in an Action for the Debt. 


There 


12Str. 1043. 
z Str. 1104 » 
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There isno Danger of Perjury, from hearing him. The 
| - Defendant may produce the Security, and fallify him. If 
| (as here) it is the Caſe of a Pawn, the Witneſs would fwear 
[ againſt his own Intereſt to ſay untruly, the Debt was paid, 
% and the Pledge returned.” But, either Way, the Debt is, 
paid: For, unleſs the Pledge be redeemed, it is a Satisfac- 


tion. 


| Suppoſe a Witneſs produces a Bond or Note or Mortgage 

| cancelled—Suppoſe he produces a Receipt—There can be no 
Danger in hearing him: For, the Jury are not bound to be- 
live him, That depends on Circumſtances, which may con- 
tradict or ſupport his Teſtimony. 


But if it be neceſſary to prove Payment, and the Party is 
not to be heard as a Witneſs to prove ſuch Payment, the 
Statute would be as effectually repealed as if the Borrower 
could never be a Witneſs at All: For, they never would ſuf- 

| fer any Body elſe to be privy to the Payment, delivering up, 

i or cancelling the Securities. 


| But to go further All Objections to the Competence 
; of the Witneſs muſt either be proved, or drawn from him 
i upon a PVoire dire; or to take it in the utmoſt Latitude, upon 
his Examination. | | 


Here was no Proof of any Objection; or of any Doubt re- 
maining. The Witneſs ſwore, ** that he ſhould neither gain 
«© nor loſe by the Event of the Cauſe ;” in every Shape in 
which the Queſtion could be put : And he ſhews it, by giv- 
0 ing an Account of the Debt being paid. He ſwore, upon a 
od Voire dire, that it was paid.” | 


0 . Had the Defendant produced a Security, or proved the 

j Pledge to be remaining in his Cuſtody ; it would have been a 

0 different Conſideration, Whether the Witneſs, who was the 
i 5 Borrower of the Money, could be examined to contradi& 

9 this.“ But when the whole Ground of the Objection 

comes from himſelf only, what he ſays muſt be taken tog e- 

ther, as he ſays it: And then the Debt is paid. 


In every Light, We are All of Opinion“ that, under all 
© the Circumſtances of this Caſe, Benjamin ABRAHAMS 
«© was a competent Witneſs:* And conſequently the Rule 
ought to be diſcharged. | 


FETT 


* 


RuLE DISCHARGED. 


The End of Trinity Term, 1768, 8 G. 3. 
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Michaelmas Term 


9 Geo. 3. B. R. 1768. 


Rex verſus Praed, or Rex verſus Edwards. 


(The St. Ives Cauſes.) 


Tueſday 
8th Nov. 
1768, 


Criminal Motion was put off, till the Validity of a Rate 


ſhould be tried in a feigned Iſſue, Whether it was 
% an equal, or a partial one.” And a Verdict having pal- 


ſed for the Defendant upon ſuch Iſſue, 


Mr. Solicitor-General (Dunning) moved, and was ſecond- 
ed by Sir Fletcher Norton, for a new Trial; the Verdict 


having been given contrary to Evidence, 


But the Cour were clear againſt granting a new Trial; 
becauſe it was within the ſame Reaſon as if it had been in a 
ci iminal Proſecution. For, as this Iſſue was directed in or- 
der to know ©© Whether this was an illegal and partial Rate ;?” 
and if it had been found to be partial, the Conſequence 
would have been either an Attachement or an Information ; 


It was juſt the ſame Thing as if it had been a Verdict found 


for the Defendant upon an Information: And if it had been 
upon an Information, the Court would not have ſet aſide the 


Verdict and granted a new Trial, although the Acquittal 


had been contrary to the Weight of the Evidence. 


However, it was agrecd that when the origiaal Motion 
ſhould come on again, it would be open to any other Objec- 


tion to the Legality of the Rate; only taking it for a Fact, 


*« that it was zo a partial one.“ 


Matſon 
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Tueſday 
1 5 Nov. 
1768. 


Tueſday 
22d Nov. 
1768. 


Matſon verſus Scobel. 


18 FH 15S was an Action brought for taking the Ram/care- 
Duty, of a ſhip which paſſed the Harbour on the 


North-Ealt Side of the Godwin-Sangs, and not through the 
Downs. | 


There was a verdict for the Plaintiff, ſubje& to the Opi- 
nion of the Court. | 


The Queſtion was“ Whether, upon the Conſtruction 
« of the Act of 22 G. 2. c. 40. the Duty was payable, or 
<< not, by a Veſſel paſſing on the North-Eaſt Side of the 


% Goodwin-Sands, and not through the Downs.” 


The Court were very clearly of Opinion for the 
Plaintiff, *< that the Duty was no payable.” There is no 
Reaſon in the preſent Caſe, for his being charged with it. 


He has no Equivalent. | 


The Duty 1s payable for the Advantages received. But 
this Ship received no Benefit from the Harbour, 


They looked upon the fourth Clauſe, impoſing the ſame 
Rates and Duties upon Foreign Ships paſſing through or be- 
ing detained in the Downs, as upon Ships cleared out or en- 
tered into any of the Britiſh Ports, becauſe they would.re- 
„ ceive the ſame Benefit as Britiſb Ships,” to be deciſive, 


Pe Cur”. unanimouſly— 


Let the PosTEa be delivered to the PLAINTIFF, 


Stevens Eiq. ver/us Duffty. 


HIS was an Action of Trewver for Three Horſes, 
| Three Mares, and Three Geldings; founded upon 
the Statute of 7 G. 3. c. 40. intitled © An Act to explain 
«© amend and reduce into One Ad of Parliament the general 
«© Laws now in being for regulating the Turnpike Roads of 
* this Kingdom, and for other Purpoſes therein mentioned.” 


Tt came on to be tried before Mr. Baron Perrott, at the 
laſt Summer-Aſſizes for the County of Devon. It appeared 
in Evidence that a Four-wheeled Waggon, of which the De» 
fendant was then the Owner, having the Fellies of the 


Wheels of leſs Breadth than Nine Inches, viz. Three Inches 
| and 


he 
he 
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and no more, upon iſt March 1768, did paſs and was drawn 
with Seven Horſes of the Defendant's on a Turnpike- Road 
in Little Torrington in the ſaid County, being a Road within 
an Act of 3 G. 3. for repairing, widening, and keeping in 
Repair ſeveral Roads leading from the Thing os Baruſta- 
«« ple in the County of Devon“. 


The ſaid Waggon was loaded with Ox Piece of Timber 
only, which the Defendant was conveying from Huißb the 
Place of his Reſidence, and where the Timber was felled, to 
Ware Giffrd : And Huſh is diſtant from Mare Gifford 
about Nine Miles; of which, Two Miles and Half are over 
the ſaid Turnpike-Road. 


The Plaintiff, on the 12th of the ſame Month of March, 
cauſed Notice in Writing to be given to the Defendant in the 
following Words To Mr. Jon Duty Take Notice 
that I ſhall bring an Action againſt you, to recover the Sum 


of 20s. and Three of your Horſes forfeited by drawing your 
«© Four-wheeled Waggon or Carriage having the Fellies of 


the Wheels of leſs Breadth than Nine Inches, with Seven 
«« Horſes, on Barnſtaple Turnpike-Read in the County 
of Devon on the 1k Day of March Inſtant, contrary 
* to an Act made in the ſeventh Year of His Majeſty's 
Reign intitled c, (repeating the Title of the Act verba- 
«© tim.) Dated the 12th Day of March 1768, Henry Ste- 
«© wens.” And upon the 24th of the ſaid Month of March, 
« ſued out the Latitat for this Cauſe. 


The Jury found a Verdict for the Plaintiff, with 20s. Da- 
mages; ſubject to the Opinion of this Court—** Whether 
the Plaintiffs can maintain or recover in this Action.“ 


It was now argued by Mr. Mansfield for the Plaintiffs, and 
Mr. Serjeant Burland tor the Detendanr. 


Three ObjeQions were made —— Firſt — That wo a 
ſingle Piece of Timber, on a Turapike-Road, with more 
than Four Horſes, is not prohibited r. 


Cap. 35. 


+ Vide 7 
G. 3. c. 40. 
§. 23. and 


vide 7 G. 3. c. 42. § 40, which excepts out of the Regulations of that latter Act, 


all Carriages employed only in carrying any cre Piece of Timber. 


2d, That the Notice was not ſufficient. zd. That this 
Action is not the proper Method of recovering the Penalty, 
which contiſts of Two Parts; One, pecuniary : the Other, 
a ſpecific Forfeiture of the Horſes. 


Lord MansFiELD ſaid it was hard, to be obliged 
to chanpe Wheels or Carriages as the Piece of Timber ſhould 


come to a Turnpike-Road upon which it was to proceed but 
a ſhort 
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a ſhort Space. Yet the Parliament have zo: made any Pro- 
viſion for this, or for only eroſſing Turnpike-Roads ; though 
they have had it ſeveral Times under their Conſideration. 
This is the principal Point in the Caſe. 

It is admitted, that there is no Exception of a ſingle Piece 
of Timber, out of the Turnpike Ats.  _ | 


As to the other two Objections — There is no Difficulty, 


iſt, The Plaintiff might bring an Action of Debt for the 
Penalty, or of Trover for the Horſes, if there was no Pro- 
viſion. But the Act provides that there ſnall be but one Re- 
covery. The Plaintiff therefore waves the Penalty, and pro- 


ceeds for the Horſes. 


2d. The Notice is full enough. The Act does not require 
it to be more particular. ä 


Pos r EA to be delivered to the PLAIxTIFr. 


Rex ver/us Breton Eſq. Mayor, and Jeyes, Gent. 
Town-Clerk of Northampton. | 


1 bs HIS Cafe now came on, in the Crown Paper, on a 
Demurrer to a ſpecial Plea to an Information in Nature 
of Quo Warrants, to ſhew by what Authority the Defend- 
ants claim the Liberty Privilege and Franchiſe of Admitting 
Perſons to be Freemen of the Town of Northampton, who 
had not any previous Title to it, by Birth, Servitude, or 


Election. 5 


The Court had ſome diffieulty, at fir, about granting 


an information of this Kind; and ordered a Search for Pre- 


cedents: Upon which Search, the following were found. 


Hil. 10 M. _ Rex v. Mayor Aldermen and Commonalty of 


the Berough of Heriferg—To ſhew ** by what Warrant they 
„claim to have and uſe divers Liberties and Privileges with- 


in the ſaid Borough.” 


Pajih. 11 V. z. Idem v. Eoſdem—It was reſerred to Sir 
Sammel fſiry, to examine the Proceſs iſſued againſt the De- 


fendants. 


Mich 11 V. 3. Iden v. Fo/dem— Ordered that unleſs Cauſe 


be ſhewn to the Contrary, on &c. the ſeveral Iſſues returned 
| upon 


—— 
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upon the ſeveral Writs of Di/fringas againſt the Defendants 
be eſtreated into the Exchequer. = 


Afterwards, in the ſame Term, the above Rule was diſ- 


charged, upon hearing the Maſter's Report. 


Paſch. 11 W. 3.—A Rule was made upon T. Warburton 
Eſq. late Mayor of Holt in Denbighſhire, to ſhew Cauſe why 
an Information ſhouid not be exhibited againſt him, to ſhew 
by what Warrant he claimed the Privilege “ 70 elect and 
% /avear Peregrinos & Extraneos anglice Foreigners to be 


e Burgeſſes of the ſaid Borough, without the Conſent of 


» the Bailiffs and Burgeſſes of the Borough.“ 


Trin. 11 V. z.— The above Rule was made abſolute. 


Mich. 11 V. z. Rex v. Warburton—A Superſedeas was 
ordered to the Writ of Attachment upon that Information 
quia erronice emanavit : And All further Proceſs upon the 
{aid Information was ordered to be ſtayed, until the Court 
ſhould be further moved on the Part of the Proſecutor. 


Hil. 7 Ann —It was ordered that an Information in the 
Nature of a Q Warrants ſhould be exhibited againſt Alex- 
ander John, to ſhew by whac Warrant he claims the Liberty 
and Privilege to AuOVE Capital Purgeſſes of the Borough 
« of Leſtauithiel in Cornwall, and to chooſe others. in their 
« Places ad libitum ſuum proprium.“ | | 


Paſcb. 3 G. 2—A Rule was made upon William Pole, one 
of the Bailiffs of Liverpoole, and upon Richard Norris and 
others, Twenty-two of the Common Council of the ſaid 
Borough, to ſhew Cauſe why an Information in the Nature 
of a 2uo Warrants ſhould not be exhibited againſt them, to 


ſhew by what Warrant They, without the Mayor, and 
«© not being Twenty five of the Common Council of the 


«« ſaid Town, claim to have uſe and enjoy the Liberty Pri- 
„ wilege and Franchiſe of electing approving «and admitting 
«© Perſons to be Burge/es of the aforeſaid Town.” _ | 


Which Rule, after ſeveral Enlargements, was in Mich. 4 


6. 2. made abſolute. 


And in Paſch. 4 G. 2.— Rules were given, to plead to an 
Information which had then been accordingly exhibited 
againſt them: And a Plea of Di/c/aimer was entered. 


Ia 


* 4 - 
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In Mich. 32 G. 2 An Information in the Nature of a 
Duo Warranto was ordered to be exhibited againſt Thomas 
Lewis, Clerk, to ſhew by what Authority He claimed“ to 
*© make and fwear free Burgeſſes of the Forough of New 
*© Radnor, without the Concurrence of the Bailiff Aldermen 
* and Capital Burgeſſes of the ſaid Borough.” 


And an Information was exhibited againſt him accordingly. 


/ . 


On theſe Precedents, 
The Cour granted the Information. 


It was ſettled by an eminent Hand; and was to the follow- 
ing Effect | 5 


Trinity Term 8 G. 3 Northamptonſhire=to wit ge it re- 
membered Sc. c. That the Town of Northampton is an an- 
cient Town; and that the Mayor Aldermen and Burgeſſes 
of it now are, and for Thirty Years now laſt paſt and up- 
wards, have been One Body Corporate and Politic c, by 
the Name of the Mayor Bailiffs and Burgeſſes of the Town 
of Northampton; AnD that within the ſaid Town of Nor- 
thampten, tor and during the whole Time aforeſaid, there 
have been and ought to be a Mayor Two Bailiffs Eight Al- 
dermen and Forty eight Burgeſſes, who have been and 
are, and have been and are called“ The Compa- 
«© ny of Eight and Forty, of the ſaid Town,“ and an 
indefinite Number of Freemen of the ſaid Town; AND 
that the Place or Office of a Freeman of the ſaid Town 1s a 
Place or Office of great Truſt and Pre-eminence within the 
faid Town, touching the Rule and Government of the ſaid 
Town and the Adminiſtration of Public Juftice within the 
ſaid Town; And that the Mayor and Bailiffs of the ſaid 
Town for the Time being, and ſuch other Burgeſſes of the 
ſaid Town as have been Mayors or Bailiffs of the ſaid Town, 
and the Company of Eight and Forty for the Time being, 
during all the Time aforeſaid have been and are the Com- 
mon Council of the faid Town ; Arp that the Mayor and 
Bailiffs of the ſaid Town for the Time being, and ſuch other 
Burgeſſes of the ſaid Town as have been Mayors or Bailiffs of 
the ſaid Town, andthe ſaid Company of Eight and Forty for 
the Time being, or the major Part of them in Common Coun- 
cil afſembled, have elected and ought to ee ſuch and ſo ma- 
ny fit Perſons to be Freemen of the laid Town as to Them hath 
ſeemed meet; Ax D that xo Perſen ought to be admitted a. 
Freeman of the ſaid Town UNLEss elected thereto in Man- 
ner aforeſaid, or intitled to be a Freeman of the ſaid Town 
by Birth or Servitude, according to the Cuſtom of ſaid 
Town, ThE the Information charges, 'l HAT Thomas 
Breton of the ſaid Town Eſq. (being Mayer of the ſaid 


Town) 


— Es. 23 Tha 
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Town,) and John Jeyes of the ſaid Town, Gentleman (be- 
ing Town-Clerk of the ſaid Town,) on 10th November 
8 G. 3. did uſe and exerciſe, and from thence until the 
Time of the Exhibiting of this Information have there uſed 
and exerciſed, and ſtill do uſe and exerciſe, without any le- 
gal Warrant, Royal Grant, or Right whatſoever, the Liber- 
ty Privilege and Franchiſe of Abr T TIN OG Perſons Fa EER 
MEN of the ſaid Town, ahbe had not nor haue any PREVIOUS 


TiTLE to be Freemen of the ſaid Town, by Birth Servi- 


tude or Election; Anp for and during all the Time laſt 
aforeſaid, have there claimed, and ſtill do there claim, with- 
out any legal Warrant, Royal Grant, or Right whatſoever, 
the Liberty and Privilege and Franchiſe of aDMITTING PER 
SONS to be FReEEMEN of the ſaid Town of Northampton, 
who had not nor have any yREvious TiTLE therew by 
Birth Servitude or Election; And during the Time aforeſaid, 
have, without any legal Warrant, Royal Grant, or Right 
whatſoever, ADMITTED divers Perſons, to wit One hundred 
and Fifty Perſons (whoſe Names are at preſent unknown to 
the ſaid Coroner and Attorney) Fxeemen of the ſaid 
Town; Which ſaid Perſons or any of them HAD NO ANY 
PREVIOUS TITLE thereto by Birth Servitude or Election: 


Which ſaid Liberty Privilege and Franchiſe they the ſaid 


T homas Breton and John Jeyes, for and during all the Time 
laſt abovementioned, upon our ſaid Lord the preſent King, 


without any legal Warrant Royal Grant or Right whatſoever, 


have uſurped and ſtill do uſurp &:c, Ec. Whereupon Tf, to 
anſwer Sc, and ſhew by what Authority they claim to have 


uſe and enjoy the Liberty aforeſaid. 


To this Information the Defendants plead——TnarT the 
Town of Northampton is an ancient Town, that the Mayor 
Aldermen and Burgeſſes of it are and for Thirty Years pait and 
upwards have been a Body Corporate and Politic; and that 
within the ſaid Town, for and during the whole Time afore- 
ſaid, there have been and ought to be a Mayor, Two Bailiffs, 
Eight Aldermen, and Forty-eight Burgeſſes, who have been 
and are called“ The Company of Forty eigbt of the ſaid 
Town,“ and an zadefinite Number of Freemen of the ſaid 
Town; AND that the Mayor and Bailiffs of the ſaid Town 
for the Time being, and ſuch other Burgeſſes of the ſaid 


Town as have been Mayors or Bailifs of the ſaid Town, and 


the ſaid Company of Forty-eight, for the Time being, during 


all the Time aforeſaid, have been and are the Common Coun- 


cil of the ſaid Town, (as by the Information is ſuppoſed.) Bur 
the ſaid Thomas Breton and John Teyes further ſay, That the 
ſaid Town of Northampton now is, and from Time whereof 


the Memory of Man is not to the contrary hath been, an anci- 
ent Town; and that the Burgeſſes of the ſaid Town, at the 


Time of making the Letters Patents hereafter mentioned, to 


wit, the 3d of Auguſt 15 C. 2. and from Time whereof the 


Memory 
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Memory of Man then was not to the contrary, had been, 
One Body Corporate and Politic, in Deed Fact and Name; 
And that within the ſaid Town and Borough there then 
was, and from Time whereof the Memory of Man was not 
to the contrary had been, and from thenceforth hitherto 
hath been, a certain Officer called a Mayer of the ſaid 
Town, and a certain other Officer called the Town-Clerk of 
the ſaid Town... And the ſaid Breton and Jeyes further ſay, 
that King Charles the Second by his Letters Patent, dated 
zd Augr/# 15 Regni, granted, that the Town of Northamp - 
ton ſhould be a free Town of itſelf; And that the Burgeſſes 
and their Succeſſors ſhould be one Body Politic and Corpo- 
rate, by the Name of the Mayor Bailiffs and Burgeſſes of 
the Town of Northampion ; and that there ſhould be a May- 
or, and Two Bailiffs ; and Forty-eight of the Commonalty, 
who ſhould be called © The Company of Forty-eight;“ 
And that the aforeſaid Mayor and Two Bailiffs and uch 
other Burgeſſes of the ſame Town who formerly had been or 
thereafter from Time to Time ſhould be Mayors or Bailiffs 
of the ſame Town, together with the aforeſaid Forty-eighr 


Burgeſſes called The Company of Forty-eight,” ſhould 


be and be called“ The Common Council of the Town 
* aforeſaid;” and ſhould be from Time to Time aſſiſting 
and aiding to the Maycr of the ſaid Town for the Time be- 
ipg in all Caſes and Matters touching or concerning the 
Town aforeſaid, And the ſaid late King further willed, and 
by the ſame. Letters Patent granted to the aforeſaid Mayor 
Bailiffs and Burgeſſes of the aforeſaid Town of Northampton 
and their Succeſſors, That the Mayor and Bailifts of the 
Town aforeſaid for the Time being, and ſuch Burgeſſes of 
the ſame Town which theretofore had been, or thereafter 
from Time to Time ſhould be, Mayors or Bailiffs of the ſame 


Town, together with the aforeſaid other Burgeſſes called 
_ «© The Company of Forty-eight,”” and their Succeſſors for 


the Time being, or the major Part of them, (of which major 
Part, the late King willed that the Mayor of the Town afore- 
ſaid for the Time being, and ſuch Three other Burgeſſes of 
the Town aforeſaid, which theretofore had been or thereafter 
ſhould be Mayors, commonly called Aldermen of the ſame 
Town, ſhould be One,) ſhould have full Power and Autho- 
rity to conſtitute ordain and make, from Time to Time, ſuch 
REASONABLE Laws Statutes and Ordinances whatſoever, 
which to Them, according to their /ound Diſcretion (as 


_ aforeſaid) ſhould ſeem to be good and wholeſome, profitable, 


bone/l, and necęſſury for the good Rule and Government of 
the {aid Burgeſſes Artificers and Inhabitants of the Town afore- 
ſaid for the Time being; And for a Declaration, in what 
Manner and Order the aforeſaid Mayor Bailiffs and Burgeſſes, 
and the Artificers and Inhabitants and Reſidents of the 
Town aforeſaid, for the Time being, ſhould have demean 


and uſe themſclves in their Offices Charges and Employ- 
ments 


— 
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ments within the Town aforeſaid and the Limits of the fame; 
and for the further Good and public Service Government and 
Bettering of the ſaid Town, and victualling of the ſame; and 


for levying of Monies to the Uſe and Behoof of the ſaid late 


King, his Heirs and Succeſſors, or to the neceſſary Uſes of 
the ſame Town; And alſo for the better Preſervation Govern- 
ment Diſpoſing Letting and Setting of Lands Tenements Poſ- 
ſeſſions Rents Revenues and Hereditaments to the aforeſaid 


Mayor Bailiffs and Burgeſſes and their Succeſſors given grant- 


ed aſſigned or confirmed, or thereafter to be given granted or 
aſſigned; and for Accounts Matters and other Cauſes what- 
ſoever touching or any way concerning the Town aforeſaid, 
or the State Right and Intereſt of the ſame Town ; as by the 
ſame Letters Patent, among other Things, may more fully 
appear: Which ſame Letters Patent, afterwards, to wit on 
the ſaid 3d Day of Auguſt in the ſaid Fifteenth Year of the 


| Reign of the ſaid late King Charles the Second at the Town. 


of Northampton aforeſaid, the then Mayor Bailiffs and Bur- 
geſſes of the Town of Northampton aforeſaid accepted and 
agreed to, AND the ſaid Thomas Breton and Tohn Jeyes fur- 
ther ſay, That the Mayor and Towy-CLERk of the ſaid 


Town of Northampton for the Time being, from Time where- 


of the Memory of Man is not to the Contrary, have admitted 
and have zſed and been accufiomed to admit, and during all 
the Time aforeſaid of Right oucGnT to have admitted to the 
FREE DOMu of the ſaid Town of Northampton, Al. L Perſons 
having a Right to be admitted to the ſame; whether by rea- 
ſon of Pirth or Servitude, or by Virtue of any Order or Or- 
ders of the ſaid Mayor Bailiffs and Burgeſſes, or in any other 
Manner howſoever; to wit, at the Town of Nor!bampron 
aſoreſaid. And the ſaid Thomas Breton and Jobn Jeyes fare 
ther ſay, That on the 22d Day of October in the Year of our 
Lord 1767, the then Mayor and Bailiffs and the major Part 
of ſuch of the then Burgeſſes of the ſaid Town who thereto- 
fore had been Mayors or Bailiffs of the ſame Town, and the 
other then Burgeſſes of the ſame Town called The Com- 


«© pany of Forty-ejght,” (whereof the then Mayor and three 


other Burgeſſes of the ſame Town, Each of whom had there 
tofore been Mayors of the ſame Town, were Four,) did, in 
due Manner, meet and aſſemble themſelves at the Guildhall 
within the ſaid "Town, in order to conſult compoſe conſtitute 
ordain make and eſtabliſh ſuch BYE-LAwWS STaTuUTs8s OR- 
DINANCES and ConsTITUTIONS, as to them ſhould ſeem 
good wholeſome profitable honeſt and neceſſary, according to 
their ſound Diſcretion, for the better Rule and Government of 
the ſaid Town of Northampton And being then and there ſo 
met and aſſembled as aforeſaid, for the Purpeſes aforeſaid, 
They the ſaid then Mayor Bailiffs and Burgeſſes of the ſaid 
Town of Northampton did then and there in due Manner 
compoſe conſtitute ordain make and eftabliſh a certain good 
wholeſome profitable honeſt and neceſſary ORDINANCE or 
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Bre-Law, to wit.— . That any Perſon or Perſons (no: being 


entitled to the Freedom of the ſaid Town by [Br:th or Ser- 


% wvitude) ſhould be thereafter ADMITTED to the Freedom of 


«© the ſaid Town, uron PAYMENT of the Price or Sum of 


« Ten PounDs ; Except ſuch Perſon or Perſons who had 


% married or ſhould be married (at the Time of their Ad- 


«©. miſſion) to the Daughter of a Freeman of the ſaid Town; 


« And Tho/e, upon payment of the Price or Sum of Five 
« Pounds; with the uſual and accuſtomed Fees ; Provided 
© that upon every ſuch their Admiſſion they ſhould reſpec- 
% tively pay for the ſame, in Ca/h as aforeſaid ; and that no 
Note or other Security ſhould be taken as a Con ſideration 
«© for ſuch Freedom: - As by the ſaid Ordinance or Bye- 
Law, Relation being thereunto had, may more fully appear. 
Which ſaid Ordinance or Bye-Law hath ever fince the Mak- 


ing thereof hitherto been and ought to have been conſtantly 


obſerved and kept by the Mayor Bailiffs and Burgeſles of the 
ſaid Town of Northampton And the ſame Ordinance or Bye- 
Law is till in full Force and Virtue, not in the leaſt annulled 
abrogated or repealed. And By VIR TVU of the ſaid Ordi- 
nance or Bye-Law, the ſaid Thomas Breton, being Viayor, 
and the ſaid John Jeyes, being Town-Cletk, of the ſaid 
Town of Northampton for and during all the Time laid and 
mentioned in the ſaid Information in that behalf, at the ſaid 
Town of Northampton in the County of Northampton afore- 
ſaid, have uſed and exerciſed and ftill do uſe and exerciſe the 
Liberty Privilege and Franchiſe of admitting Per/ons PAYING 
SUCH SUMs or Money as by the ſaid Bye-Law directed. 
to be FREeMenN of the ſaid Town, au had not nor have any 
PREVIOUS TITLE to be Freemen of the ſaid Town, by Birth 
Servitude or Election; and for and during all the ſame Time 
have there claimed, and ſtill do there claim, the Liberty Pri- 
vilege and Franchiſe of admitting Perſons PAYIKG SUCH 
SUus oF Money as by the ſaid Bye-Law directed, to be 
Freemen of the ſaid Town of Northampton; who had not nor 
have any PREVICUs TI TIE thereto, by Birth Servitude or 
Election; as it was and ſtill is lawful for them to do. WITH. 
our this, That no Perſon ought to be admitted a Free- 
% man of the ſaid Town, unleſs elected thereto in ſuch 
« Manner as in the ſaid Information is mentioned, or iutitled 
e to be a Freeman of the ſaid Town by Birth or Servitude ;” 
as by the ſaid Information is ſuppoſed : And alſo wir Hour 
this, That they the ſaid Thomas Breton and Fohn Feyes the 
*« ſaid Liberty Privilege and Franchiſe in the ſaid Information 
«© abovementioned, upon our ſaid Lord the preſent King have 
*© uſurped and do uſurp, in Manner and Form as in and by the 


e ſaid Information is alledged againſt them.” All and ſingular 
which ſaid Matters and Things they the ſaid Thomas Breton 


and 7oln Feyes are ready to verify as the Court ſhall award. 
Wherefore they pray Judgment; and that the ſaid Liberty 
| Privilege 
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Privilege and Franchiſe, ſo by them claimed in Form afore- 
ſaid, may be allowed and adjudged to them ; and that they 
may be diſmiſſed and diſcharged, by the Court, hereof, and 
from the Premiſſes above charged upon them. 


To this Plea the King's Coroner and Attorney demurs, 
generally ; and prays Judgment againſt the Defendants ; and 
that they may be convicted and forejudged. 


The Defendants join in Demurrer. 
Mr. WatLace, for the Proſecutor, objected that this 


Bye-Law, That any Perſon, not intitled to the Freedom 
«« either by Birth or Servitude, ſhould be admitted to the 


Freedom upon Payment of a certain Price or Sum of Me- 


% ney,” was a bad One. 


Mr. As HUuRsr, contra, for the Defendants, argued that 
it is a good and valid One. 5 


The Couxr were clearly of Opinion, “ That this 
«© Bye-Law was an Alteration of the Conſtitution given by 
© the Crown; and void.” | | 


ACCORDINGLY— 
Per Cu”. unanimouſly 


Jupcment for the KING. 


Dickſon verſus Fiſher. 


HIS was an Action of Debt, upon the Statute of 2 1768. 


G. 2. c. 24. For the more effectual preventing Bri- 
© bery and Corruption in the Elections of Members to ſerve 


« in Parliament.“ 77 
The Defendant pleaded the general Iſſue. 


Upon the Trial (at the laſt Summer Aſſizes for Ex,) the 
Plaintiff gave in Evidence the Writ which iſſued to the Sheriff 
of the County of E/x, with his Return indorſed : To this 
was annexed the Indenture of Return between the Mayor and 
Commonalty of the Borough of Colchefter of the one Part; 
and the ſaid Sheriff, of the other Part. 


He alſo gave in Evidence the Precept iſſued by the ſaid She- 
riff to the Returning Officer for the Borough of Colcbeſter, diſ- 
annexed and ſeparate from the ſaid Writ and Indenture. 

| 2 2 | Upon 
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Upon the Face of the Precept, the Words and Com- 
« monalty” appeared to have been inſerted; and though 
ſtruck through with a Pen, yet remained /egib/e. 


It appeared further in Evidence, that the Precept was ori- 
ginally annexed to, and returned with the Writ and Indenture 
to the Sheriff; but was not filed, with the ſame, in the 
Crown- Office. 8 | 


The Defendant offered paro/ Evidence, by the Mayor, to 
ſhew that the ſaid Words and Commonalty” were in the 
Precept, and no wiſe obliterated, when the ſame was deli- 
vered to the ſaid Mayor, and when it was returned by Him 
to the Sheriff annexed to the ſaid Indenture. 


The QuesTiONs ſtated for the Opinion of the Court 
were | 


iſt, Whether the Inſtruments above ftated, and given in 
Evidence by the Plaintiff, /ufficiently prove and ſupport the 
Declaration; viz. ©* That the Precept, in the Declaration 
<© mentioned, iſſued, directed to the Mayor of Colcheſter.“ 


2dly. Whether the above Parol- Evidence that the Words 
% and Commonalty” were not obliterated, when the Precept 
iſſued from the Sheriff and was delivered to the ſaid Mayor, 
and when it was returned by Him to the Sheriff, was admi/j- 
ble, and ought to have been received. | 


It came on to be argued on Tue/ay laſt (the 22d Inftant) 
by Mr. Serjeant Leigh for the Plaiatiff, and Mr. Harvey for 
the Defendant. | 


Mr. Serjeant Leigh—The Precept was the 5% and the only 
Evidence whereby We could prove our Averment ** that the 
Precept iflued.” 


They could not bring Parol- Evidence againſt the Record. 
The Record muſt be averred, as it ſtands upon the Face of 
it: And, as it flands, it is directed“ to the Mayor of the 
Borough of Colchefter.” 


But if it ſhould be admitted that the Words and Com- 
monalty are, in Fact, not obliterated ; yet, it is a Precept di- 
rected to the Mayor And no other Perſon has any Thing to 
do with it. By the expreſs Direction of the Statute of 7 & 
8 NV. 3.c 25.4 1.—the Precept is to be delivered to“ the 
proper Officer of every Borough &c; and to zo other Fer- 
% ſon whatſever.” | | | 


mo 4 


Therefore 
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Therefore the additional Words and Commonalty” would 
be nugatory. 


Mr. Harvey, contra — This is an Action upon a very penal 
Act of Parliament; the Particeps Criminis is admitted as Evi- 
dence ; and it is a hard Verdict: Therefore we may reaſona- 
bly inſiſt upon every Thing that we can object to. 


The Plaintiff ſets forth, That the Sheriff iſſued his Precept 
directed to the Mayor of Colchefter.” The Precept pro- 
duced in Evidence is directed“ To the Mayor and Com- 
« monaliy. This is quite another Precept; and does not 


ſupport the Declaration. 


By 7 8 V. z. c. 25. the Precept is to be“ 4irected to V. Sect. 1. 
the Corporate Body; though it is to be delivered to the Re- Þ By 23 H. 
turning Officer. And the conſtant Practice is lo rf = 1 $- vie 

But theſe Words“ and Commonalty*? were nor obliterated : Kg er b, 
The Caſe only ſtates that a Pen appeared to have been drawn < To the 


«© through the Words and Commonalty ; but that they ſtil!“ Mayor 
« and Bai- 


*© remain legible.” 
* i | 6“ liff; or 
| ; AG ings 24 
They _ to have ſhewn by parol Evidence, that there . mood 
*« was an Obligation, prior tothe Delivery. This they did nere there 
not do, | | isno Mayor, 


On the contrary, I offered the parol Evidence of the 
Mayor, that there was 20 Obliteration at all, when the 
Precept was delivered to Him.” And this was a mere 
Matter of Fact collateral to the Record. It was only to ſhew 
*vhat the Record was. They ought to have offered parol 
Evidence, to prove it: And we ought not to have been re- 
fuſed to give Evidence“ that the Precept produced by them 


«© was not the true Record.“ 


This is a material Variation in the Direction of the Pre- 
cept. Of which, 2 Salk. 660. Queen v. Dr. Drake, is a 
Proof: Where, in ſetting forth a Sentence of the Libel, it 
was recited with the Word nor?” inftead of not; but the 
Senſe was not altered thereby; and yet it was holden a fatal 
Variance. The preſent Variation is much greater than that. 
The Record ought to. have been ſet forth exactly as it is. 
In 6 Med. 167. Queen v. Carter, which was an Indictment 
for Perjury, a flight Variation in reciting a Record was a 


good Objection. 


The Words ſtand legible in the Record produced in Evi- 
dence ; and make a fatal Variance from the Declaration. 


Mr. 
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Mr. 1 Ab in Reply, denied it to be a hard Ver- 
dict; and ſaid that the Caſes cited do not apply to his Caſe, 


The Dire&ien of the Precept ſhould be to the ning 
Officer, who is to do the Acts thereby required. 


The Queſtion ſtated ſhews that the Words were obliterated 


at the Time of the Trial. 


We were to form our Declaration ypon the Precept as it 
ſtands : We are not to account for the Alteration. We were 
only to produce the Precept, to ſhew that it is as we have de- 
clared. And it now ſtands directed as it ought zo be. 


Lord MansFitELp—Theſe Precepts ks to be di- 
rected to the Returning Officer. The Plaintiff ſearches the 
Office, and finds it with this Alteration or Correction. Theſe 
Words were put in by Miſtake : They are therefore ſtruck 
out. They wouid be Surpluſage, if they ſtood there. Ir is 
the ſame as if they had never been in. The Precept ought 
to be directed to the Returning Officer : And the Practice is 
ſo. Therefore as the Plaintiff has produced the Precept, no 
* Evidence ought to be received, to make it erroneous. 


46 ## } 


The RrsT of the Cour concurred, 
— Fer Cux. ) unanimouſſy 
Let the Pos EA be delivered to the PLAINTIFF. 
But it was delayed for Two Days, upon Mr. 1 8 
deſiring to have an Opportunity of moving for a new Trial : 


which he could not do, by the Prattic of the Court, without 
laying a /pecial Ground for ſuch a Motion. He ſuggeſted, 


that he hac Reaſon to apprehend that the Judge who * the 


Cauſe was of Opinion againſt the Verdict. 


on Friday laſt, the 25th Inſtant, Cauſe was ſhewn why the 
Defendant ſhould rot be at Liberty to move for a new Trial. 


The Cau/e thewn was, That by a general Rule of the 
Court, no new Trial can be moved for, after the f Four 
fitting Days, (i. e. Sundays excluded) of the Term; wnle/5 
Jpecial Leave be aſked and obtained, for this Purpoſe. - 


And the Counſel for the Plaintiff relied on this eſtabliſhed 


Practice of the Court. T here was no Reaſon, they ſaid, to 
5 n ; © take 


Mich. Term 9 Geo. 3. B. R. 


2271 


—— 


take his Caſe out of the common Rule: no ſpecial Ground 
laid, to induce the Court to depart from it: It was the mere 


Laches of the Attorney. 


N. B. The Affidavit of the Attorney (Mr. Ward) was no 
more than that he was not at firſt inſtructed about it; 
and when he was ſo, he did not apprehend that he was 
precluded from moving for a new | rial after the Four 


Days were expired, 


Lord MansrFitLD— The great Ground of the Mo- 
tion is a Suggeſtion ** that Mr. Harvey has Reaſon to appre- 
* hend that Mr. Baron Smythe, who tried the Cauſe, is of 
«« Opinion againſt the Verdict.” If that is ſo, there ſeems 
to be Reaſon for their being let in to apply now, for what 

we ſhould have granted if they had applied in Time. 


Mr. Juſtice YaTEes added another Reaſon for it; wiz. 
That in Order to come at Juſtice, the Court might relax their 
own Rule; ſince the Attorney might conſider the Matter as 
ſtill depending, till the Caſe was argued. And he obſerved, 


that this is a Sort of Criminal Cale, attended with heavy 


Conſequences, 


ADJjourNeD till Mr. Baron Smythe's Report ſhould be 
obrained, | | 


Mr. Juſtice WiLLEs now communicated the Baron's Re- 
port: Which ſpecified the Evidence, and did not expreſs any 
Difſatisfattion with the Verdict. 


Lord MansFiELD—This was a Motion for Liberty 
to move for a new Trial, though the Four Days were elapſed, 
Which are by the Rule and Practice of the Court limited for 

making Motions of that Sort. It has been objected, that 

*© no fach Motion can be made after that limited Time; as 
„no Leave was given for it.” But ir there appear, under 
the particular Circumſtances of the Caſe, /ufficient Grounds 
to us, to excuſe the Delay; and that, to attain Juſtice, there 
ought to be a new Trial; we may make an Exception to the 
general Rule of Practice. And therefore we defired (amongſt 
other material Circumſtances) to have the Judge's Report of 
the Evidence. The Judge does not declare any Diſſatisfac- 
tion at the Verdict. He certifies the Particylars of the Evi- 
dence ; and that the Jury gave their Verdict upon believing 
a Witneſs for the Plaintiff, though he was contradicted by 
ſome of the Defendant's Witneſſes, The Jury had a Right 


to Judge of the Credit of the Witneſs : It was their proper 


Province. 


Ames 
— 
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Province. There does not appear to be ſufficient Reaſon to 
ſet aſide this Verdict and direct a new Trial. Therefore the 


Rule muſt be diſcharged. | 
RuLE D1SCHARGED. 


— 


Rex verſus Inhabitants of Stanlake. 


See this Ca/e in the Quarto-Edition of my SETTLEMENT= 
CAsESs, N“. 192. Page 627. 


— — 


Rex verſus Inhabitants of Notton. 


See this Caſe in the Quarto- Edition of my SETTLEMENT» 
CAsEs, Ne. 193. Page 629. 


Mi. 


Rex ver/us Inhabitants of Bitton. 


See this Caſe in the Quarto-Edition of my SETTLEMENT= 


CasEs, N®. 194. Page 631. 


Rex ver/us Inhabitants of Garway. 


See this Ca/e in the Quarto-Edition of my SETTLEMENT= 
Casgs, N“. 195. Page 632. 


The End of Michazlmas Term 1768, 9 C. 3. 


Ililary 
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> mn... 


Grey ver/us Smithyes and One Other. Thurſday 
| 26th Jan. 


\ HIS was an Action on the Statute of 7 c 8 W. 3. 9. 


c. 25. for the further regulating Elections of Mem- 
bers to ſerve in Parliament, and for the preventing irre- 
, gular Proceedings of Sheriffs and other Officers, in the 
5c elefting and returning ſuch Members.” e 


The Cauſe of Action aroſe at an Election of Members of 
Parliament for the Borough of Colcheſter. It came on to be 
tried at the Aſſizes for the County of E/ex : And the Plaintiff 
was non-ſuited, by the Opinion of the Judge who tried it: 


The Declaration ſtated the Writ for the Election, and the 
Delivery of it to the Sheriff; and that the Sheriff, by Virtue 
of it, made a Precept to the Mayor of Colcheſter, who was 
the proper Officer ; and delivered it te him; and that the 
Mayor indorſed the Day of his Receipt thereof in his Pre- 
ſence; and forthwith cauſed public Notice to be given of 
the Time and Place of Election; and proceeded to Election 
thereupon within Four Days after his Receipt of the Pre- 


cept Te. 


On the Precept being produced, it appeared that it was 
delivered to the Mayor, in the Preſence of Two SUBSCR1B- 
1nG Witneſſes who atteſted ſuch Delivery of it to him: But 
this Proof was not offered to be made by either of Them- 
ſelves, but by a third Perſon. 


The Objection to this Evidence was That the Proof of- 
e fered, of his Delivery of the Precept to the Mayor, was 
„ not by the Evidence of EITHER of thoſe two ſubſcribing 


& Witneſſes, but by another Perſon,” And upon this Ob- 


᷑— —— 
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jection, Mr. Juſtice Bathur/? nonſuited the Plaintiff. Where. 
upon, the Plaintiff moved for a new Trial; and the Judge 
made his Report: Which it is not neceſſary to particularize. 
The latter Part of it ftated the Objection, 


Upon ſhewing Cauſe againſt a new Trial, on Thur/day the 
24th of November 1768 | 


Sir Fletcher Norton and Mr. Cole, on behalf of the Plaintiff, 
agreed that Fit was neceſſary to prove the Indorſement, it 
ought to have been proved by the i7/ftrumental Witneſs: 
But they denied that it was at all NECEsSaRY to prove the 
Indorſement. All that was neceſſary to be proved was the 

Right co chooſe Members; the Writ being delivered to the 
| Sheriff; the Delivery of the Precept to the Returning Offi- 
cer; and the going to an Election thereupon. 


Mr. Morton, contra, for the Defendant — 


The Plaintiff ought to prove that there was a good 
«© Election had:” And the Delivery of the Precept to the 
roper Returning Officer, is a neceſſary Step towards a good 

legion. Therefore it ought to be properly proved. 


vide j & The Precept was a Record. By 23 H. 6. c. 15.4. 1. Tt 
8 W. 3. c. ). is to be returned to the Sheriff by Indentures : And by a ſub- 
$ 5- and by ſequent Statute, the Return is to be filed in the Petty Bag Of- 
10 K W. fice®. The Precept, being annexed to the Indenture, is a 
8 $7 Record, and muſt be proved as a Record. But this Precept 

was taken eff from the tadenture ; and thereby became only 


tobereturn- A 
an Inſfrument, not a Record. This Inſtrument therefore 


ed to the DOES 
Clerkof the ought to be proved as ax /nftrument. And this Inſtrument 


Crown in having a fubſcribing Witneſs to the Delivery of it to the 
er Mayor, it ought to have been proved by this ſubſcribing 
* 3, 3 Witneſs, as being the % Evidence that could be had. 2 
Therefore, as it was a Reguiſite to this Election “ that the 

% Precept ſhould be delivered to the Mayor; and alſo that 

« {ſuch Delivery be properly proved;“ and here are Tawo Sub- 

fſeribing Witneſſes to this Delivery; the Delivery ought to 

have been proved 4% One at leaft, of the ſubſcribing Mit- 


ese For want of which, the Plaintiff was properly non- 


ſuited. 
The Court took Time to adviſe. 


Lord MaxsrFIELD hinted, that the Atteſtation of the 


Witneſſes relates to the Time of the Precept's being delivered 
15 | | | þ e wv 
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to the Returning Officer. But the Time of ſuch Delivery i 1s 
not, in this Caſe, neceſſary to be proved. 


C UR* adviſare. 


On Sandy 26th of the fame November 1768, Lord 
Mansfield delivered the Opinion of the Court. i 


The latter Part of Mr. Juſtice Bathur/?'s Report was 


„That as neither of the Perſons, who atteſted the Indorſe- 
„ ment of the Day the Mayor received it, was called, He 
«© thought there ſhould be a Nonſuit againſt the Plaintiff.“ 


UD pon this, the Counſel acquieſced, and proceeded | no fur- 

ther. But that was only Decency : By which, they ought 
not to ſuffer. It is always decent for the Counſel to acqui- 
eſce in the Opinion of the Judge, at the Trial : But it is not 
reaſonable that the Parties ſhould be bound down by it, if that 
Opinion be wrong. 


Though this is an unfavourable Caſe, and the Bribe ſo 


low * ; yet this comes before the Court as a general Rule of , 
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It was only 


Evidence : And if the Court ſhould agree with Mr. Juſtice half a Gui- 
| Bathurſt, it would be always neceſſary to prove the Time of nea, 


the Delivery of the Precept. 


The Queſtion agitated before him was Whether the De- 
«5 livery of the Precept to the Mayor was neceſſary to be au- 
„ thenticated by the Witneſſes who had / Gans their 
Names in Atteſtation of ſuch Delivery. 7 


We ALL think, that if it had been the Caſs of the Mayor 
himſelf, ſuch an Atteſtation of the Time of the Delivery of 
the Precept to him and of his indorſing it in the Prefence of 
the Perſon who delivered it to him, might be material: And 
the Rule “ of the in/firumental Witneſſes being the proper 
«« Witneſſes to prove a Fact which they have atteſted, (as 
«© being the beſt and propereſt,) may hold, as far as relates 
to the Defence of the Mayor himſelf, in Caſe of his being 

put to juſtify his own Conduct. 


But the preſent Caſe is not hs Caſe of the Mayor him- 
ſelf: It is on a collateral Queſtion, and concerns a THIRD 
Per/on, to whom the Indorlement made by the Mayor is im- 
material. 


The Clauſe in the AQ of 7 & 8 17 * 25 +. inflicts 1 ſc, 


Penalty on the Mayor's omitting to indorie the Day of re- 
celving the Precept : And it is material to Him. But this 
third 
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third Perſon can not know when it was indorſed, how it was 
indorſed, or when it was atteſted. Therefore ehis Difficulty 
of proving theſe Circumſtances aught not to be laid on a third 


Perſon. 


A Proof of the Corporation's Right to choofe Members; 
and of the Precept's ¶uing, as declared upon; and of the 
Delivery of it to the Returning Officer; and of the going to 
an Election thereupon ; might be enough for the Plaintiff in 
this Action, to make: And it does not appear that he would 
have been deficient in making all proper Proof. But all ur- 
ther Proof that he could have made, was /opr by this Opi- 
nion of the Judge holding the Neceflity of proving this De- 
livery of the Precept to the Mayor, BI the infirumental 
Witneſſes who atteſted the Delivery, or by One of them. 


Therefore we are ALL of Opinion, that the Nonſuit was 
too early in the Cauſe; and that there ought to de a new 


Trial. 


INN for new Trial made ABSOLUTE. 


On the 8 the 28th of Noember 1768, Lord Mansfield 
ſaid that Mr. Joſtice Bathurſt apprehended that the Court had 


miſtaken his Report. 


Therefore let the Rule be enlarged ti]l the next Term : 
that we may have Mr. Juſtice Bathurſt's additional Report. 


His Lordſhip intimated to Mr. Cole, of Counſel for the 
Plaintiff, to wait upon Mr. Juſtice Batburſt, and refreſh his 
Memory ; if there was any Doubt about the FaQts that hap- 


pened at the Trial. 


RuLE ENLARGED. 


Mr Cole now reported from Mr. Juſtice Bathurf, “e that 
« he was ſatisfied.“ | 


Whereupon 
Lord MaxsriEILD— The Conſequence of that is, 


a e the fermer Rule muſt land. 


1 
# 
vy 


Mayor 


— C—_— 


— 


Hilary Term 9 Geo. 3. B. R. 2277 


| 1 | | Frid h 
Mayor of Norwich ver/us Berry, One, &c. 3 
HE judgment in this Caſe was pronounced in Trinity 
Term 1767 : [v. ante, p. 2109. 2116.] The Defend- 
ant died in October 1767. 


Mr. Aßpurſt had obtained a Rule for the Plaintiff to ſhew 
Cauſe why the Judgment ſhould not be entered up as of Trin- 
ity Term 1767, the Time when it was pronounced. (See 
6 Mod. 59. 60. Lord Mohun's Caſe, and the ſame Book 191. 
Hodges v. Templar.) | 


Mr. Wallace was for the Plaintiff, and oppoſed the Rule. 


But the Cour thought it a very reaſonabl- One: 
And Lord Mansfield mentioned the Caſe of Tooker v. Duke of 
Beaufort, Hil. 30 G. 2. (which ſee in Vol. 1. 5. 147, 148.) 


RulE made ABSOLUTE. 


Lide 17 C. 2. c. 8. and 8 6 9 V. z. c. i. The former 
(ſect. 1.) relates to the Death of either Party between Verdict 
and judgment: The latter (ſect. 6.) relates to the Death of 


either Party after an interlocutory Judgment and beſore final 
Judgment. | | 


Rex verſus Nathaniel Dawes, Eſq. Mayor of Wedacſtay 


Winchelſea. 8 
IR Fletcher Norton had moved (on Tueſday 22d Mobember 
1768,) to ſet aſide a Judgment of Outer, which had 


been lately ſigned againſt the Defendant in this Cauſe, by 
Default. | 


He did not move it on bebalf of the Defendant ; but upon 
the Foot cf his Colluſon with Proſecutor, 


Sir Fetcher's Clients, on whoſe behalf he made this Motion, 
were Eight Corporators, whoſe Rights were dependant upon 
the Right of Dawes to be Mayor; which Right of his they 
therefore deſired to defend. | 


Mr. Dawes had gone through his Office of Mayor, with- 
cut any Impeachment, till this Information in Nature of a 


Quo 


— IE. — 


— 
* 


— 
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Duo Warranto was brought againſt him. He refuſed to de- 
fend it, and inſiſted upon ſuffering Judgment to go againſt 
him by Default; although an unexceptionable Indemnifica- 
tion was offered to him from theſe Perſons, whoſe Corporate 
Rights depended upon his having a Right to the Office of 
Mayor. . © | 


Sir Fercher produced Affidavits to prove that the Mayor 
neither had been nor was to be at any Expence in defending 
his Right to the Mayoralty : Notwithſtanding which, he 
had diſcharged his Attorney from acting any further on his 
behalf, under a Pretence that being now doubtful about the 
Validity of his Title to the Office of Mayor, he had deter- 
mined not to be at any further Expence in defending it ; 
though, in Fact, he never had been at any Expence at all, 
but his Expences had been undertaken to be paid, and ſome 
of them actually paid by other Perſons. Immediate Notice 
was thereupon given to Mr. Dawes, that he ſhould be 12“ 
** demnified from all Charges and Expences which he might 
«© incur by making his Defence :” Which he nevertheleſs re- 
fuſed, and ſuffered this Judgment of Ouſter to be ſigned 
againſt him, for Want of it. | 


Sir Fletcher Norton now offered to give him any Indemnifi- 
cation againſt any Expence attending his carrying on his De» 


fence. 


The CouxT thought the Motion reaſonable ; and 
made a RuLix upon both the Proſecutor and the Defendant 
Dawes, for them to ſhew Cauſe why the Judgment of O»/fter 
ſigned againſt the Defendant ſhould not be ſet aſide; and 
alſo why Thomas Orby Hunter Eſq. a Freeman of the ancient 
Town of W:ixchel/ea ſhould not be admitted to defend, in 
the Name of and for the ſaid Defendant ; he the ſaid T7 ho- 
mas Orby Hunter indemnifying the ſaid Defendant from all 
Coſts and Charges attending ſuch Defence occaſioned there- 


by. 


Uyon ſhewing Cauſe againſt this Rule, many Facts were 
diſputed ; and particularly, whether Vir, Dawes had given 


* up his Claim co/lufvely, or not.” But it appeared ſuffici- 


ently, upon the Whole, '| hat the Rights of theſe Corpora- 


tors, whoſe Corporate Rights turned upon the Validity or In- 


validity of Mr. Daævess Title to the Mayoralty, during which 
they were elected into their Offices, would be greatly affect- 
ed by the Support or Deſertion of his Title to the Office of 


Mayor. 


This Matter bore a long and warm Ligitation: After 
which, and upon ail the Circumſtances of tue Caſe. 


| The whole Cover were clear, that the Corporation 


had ſuch an Intereſt in the Mayor's Title to his Office, and 
ſuch 
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ſuch a Connexion with it, and ſuch a Right to ſee it ſup- 
ported, if it was really a good One, that he ought not (as 
an honeſt Man, or as a juſt Corporator,) to deſert and give it 
up, in prejudice to the Rights of the Corporation in general, 
or of particular Corporators, when he was offered a com- 
plete indifputable Indemnification on the Part of thoſe who 
deſired to defend his Right in order to ſupport their own. 
Under theſe Circumſtances, they held that it was not in his 
Power to give it up. | 


They did not indeed think him obliged to maintain his 
own Right at his own Expence, merely to ſapport the Rights 
of thoſe who c aimed under it; if he either really thought 
his Title unſupportable, or found that the maintaining of it 
would be too expenſive for him to bear: But they were very 
clear, that he ought not to be permitted to deſert it, either 
collufrve'y or voluntarily, when thoſe whoſe Rights depended 
upon it were deſirous of maintainiag it, without any Charge 
or Expence to him. Therefore, 

Per Cux' unanimouſly—_ 


RuLe made ABSOLUTE. 


J | Saturd, 4th 
Rex ver/us Uriah Corden. —_ 
HIS was a Conviction by a Juſtice of Peace, upon 
the third 5eftion of the Act of 5 G. 3. c. 14. ** for the 
«© more effectual Preſervation of Fiſh in Fiſhponds and other 
% Waters. Re, | 


Tt ſet forth that on a ſpecified Day, at a ſpecified Place, 
Mariha Buxton of the Pariſh of Apborne in the County of 
Derby Spinſter cometh in her own proper Perſon before the 
Juſtice, and upon her Corporal Oath c &c giveth me the 
ſaid Juſtice to underſtand and be informed that Uriah Corden 
of Clifton in the Pariſh of Aſpborne in the ſaid County Gen- 
tleman, on the 18th Day of Jae laſt paſt, in the Pariſh of 
Aſpborne aforeſaid, did fiſh with a Net in a Brook or Stream 
called the Schoo Brook, in that Part of the ſaid Brook which 
runneth between the Manor of Clifton and the Manor of OF. 
coat and Underwood in the ſaid County ; and did then and 
there take kill and deſtroy ſeveral Fiſh, againſt the Form of 
the Statute in ſuch Caſe made and provided ; he the ſaid 
Uriah Corden ® not having any juſt Right or Claim to take „See the 
kill or carry away ſuch Fiſh ; and tbe ſaid Part of the faid p;,,;q, in 
Brook or Stream wherein and whereupon the ſaid Fiſh were ſothe 6th See- 
taken killed and carried away not being in any Park or Pad- tion of this 
dock, or in any Garden Orchard or Yard adjoining or belong- Ack. 


ing to any Dwelling-houſe, but in other incloſed Os 
h | | then 
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then and there being private Property. And further, on the 


ſame Day and Vear aforeſaid, and at the Place aforeſaid, 
cometh One John Chatterton of Alhborne aforeſaid Gentle 
man, and giveth me the ſaid Juſtice to underitand that 
Richard Hayne of A/kborne aforeſaid Efq. is the true and 
lawful Owner of the Fiſhery of the aforeſaid Part of the ſaid 
Brook called Schoo Brook which runneth between the Manor 
of Clifton and the Manor of Offiate and Underwood in the 
County aforeſaid. And thereupon the ſaid Martha Buxton, 
the Informant aforeſaid, prays that the ſaid Uriah Corden 
may be convicted of the Offence aforeſaid, according to the 
Form of the Statute in ſuch Caſe lately made and provided. 
WHEREUPON, afterwards, to wit upon the 16th Day of 
July in the Year aforeſaid, at A/bborne aforeſaid in the 
County aforeſaid, he the ſaid Uriah Corden being by Virtue 
of my Warrant brought before me the Juſtice aforeſaid at 
Aſpborne aforeſaid to anſwer the ſaid Charge contained in the 
ſaid Information, and having heard the fame, he the ſaid 
Uriah Corden is aſked by me the ſaid Juſtice “ If he can ſay 
«© any Thing for himſelf why he the ſaid Uriah Corden ſhould 
not be convicted of the Premiſſes above charged upon him 
„in Form aforeſaid :*”? And becauſe he the ſaid Uriah Corden 
doth not norcan ſay any Thing in his own Defence touching 


and concerning the Premiſes aforeſaid, but doth of his own 


Accord freely and voluntarily acknowledge and confeſs all 
and fingular the ſaid Premiſes to be true, in Manner and Form 


as the ſame are charged upon him in the ſaid Information; 


and becauſe, all and ſingular the Premiſes being heard and 
fully underſtood by me the ſaid ſuſtice, it manifeſtly appears 
to me that he the ſaid Uriah Corden 1s guilty of the above- 
mentioned Offence ſo laid to his Charge; it is therefore Ap- 
JUDGED by me the ſaid Juſtice, that he the ſaid Uriah Corden 
Is GUILTY of the aforeſaid Offence ; and that he be, and 
he is hereby convicteDd by me the Juſtice aforeſaid, of the 
Premiſes aforeſaid, according to the Form of the Statute 
aforeſaid : and I the Juſtice aforeſaid do award and adjudge, 
that for the Premiſes aforeſaid he HATH FORFEITED the Sum 
of Five Pounds of lawfa] Money of Great-Britain, to be 

aid as the Statute aforeſaid doth direct. In WITXESs 
whereof, I the ſaid Juſtice to this preſent Record of Con- 
viction as aforeſaid have fer my Hand and Seal, at A/Aaberne 
aforeſaid in the County aforeſaid, the 16th Day of July in 


the Year above-written. | 
; RICHARD BERRSTORD. (L. S.) 


This Caſe was twice argued by Council on both Sides. 


The Counſel for the Defendant took Three Exceptions to 
the Conviction, 


1ſt, Exception. 
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iſt Exception. It don't appear that this Commiſſion was 
made apon the Complaint of the Ow N ER, or by Authority 


from the Owner; or even that this was a Fiſhing without the 


ConstnT of the Owner. Whereas it appears clearly, upon 
conſidering this whole Act of Parliament, and comparing one 
Part of it with another, that the Complaint of the Owner is 
eſſentially neceſſary to the j uriſdiction given to the Juſtice of 
Peace by this third Clauſe of it. See the Caſe of The King 
againſt Ma/linſen, M. 32 G. 2. B. R. ante, p. 681, 682. 


2d Exception. There is no Proof wo» Oath, that Mr. 
Hayne was the Owner; or who elſe was ſo. John Chatterton's 
Information is not upon Oath : And it is confined to the 
Time of giving it; but ſays nothing about who was Owner 
at the Time of the Fiſhing. 


zd Exception. The Adjudication is that the Defendant 
«© had forfeited the Sum of Five Pounds, zo be paid as the 
«© Statute aforeſaid hath dire.” Whereas it ought to have 
particularly ſpecified and directed zo whom it ſhould be paid. 


It was anſwered to theſe Exception - 


1ſt, There are no Expreſſions in this Act of 5 C. 3. c. 14. 
which require the Complaint to the Juſtice to be made by the 
Owner. The Words are general The Juriſdiftion is given 

to the juſtice, upon Complaint made to him n Oath.” 


2d. The Defendant has conyzſed the whole Charge: And 
Part of it is, that Mr. Hayne was the Owner.“ 


3d. The AR itſelf directs * that the Party convicted ſhall 
immediately after Conviction pay the Penalty of Five 
Pounds to ſuch Juſtice or Juſtices before whom he ſhall be 
«© convicted, for the Uſe of ſuch Perſon or Perſons as the 
«© ſame is thereby appointed to be forfeited and paid unto.” 
It is enough, to ſay, ** convictus e, et forisfacier the Stn of 
«© Money juxta formam Statutii. 1 Salk. 383. Regina V- 
Barrett. 2 Sir J. Strange 858. Rex v. Hawks. 


The Cour All concurred in holding this Convicti- 
on to be a had one. They thought that a“ tight Hand ought 
to be ho{den over theſe ſummary Convictions ; and it ought 
to appear to the Court, that the Juſtice has Juriſdiction in the 


Caſe : They ought to be kept to a proper Degree of Strid- ee ante, 
p. 613. ac 


cordingly. 


neſs; and not to be made arbitrarily and without Authority. 
In the preſent Caſe, they held that the Juſtice does not ap- 
Pax IV. Vor. IV. A a pear 
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pear to have Juriſdiction. Here is no Complaint from the 
Owner ; nor does it even appear to have been without his 
Conſent. It ought, at leaſt, to appear that it was avithout 
his Conſent, This is pn implied in the Act of Parlia- 
ment: Ihe giving the Penalty to the Owner ſhews it. Here, 
it does not ſufficiently appear that this was private Property; 
or who was the Owner. The Witneſs who gives the juſtice 
to underſtand “ that Mr. Hayne is the Owner,” was not upon 
Oath ; and was therefore no Witneſs, The Ownerſhip is not 
6 ſufficiently charged: Neither is it confeſſed. The Confeſſion 
goes no further than the Matters charged. The Words in 
i the Conviction ' not having any juſt Right or Claim to take 


kill or carry away any ſuch Fiſh,” are the Words and Opi- 
nion of Martha Buxton; not of the ſuſtice of Peace who has 
| made the Conviction: And they are too General. The Pro- 
1 viſo from whence they are taken, means to except ſuch Per- 
. | | ſons as have a ſpecial Right to fiſh in the Fiſhery of any other. 
4 Ihe Offence intended in this Conviction is fiſhing in the 
F Fiſhery of Mr. Hayne, being private Property. But all this 
| might be done, for aught that appears upon this Conviction, 
4 with the Con/ent of the Owner. The Fact ought to appear 
ſo that the Court may be able to judge whether the Convicti- 
on be agreeable to Law. If the Owner had been the Com- 
plainer, that would have ſhewn his Diſſent; But this Con- 
viction is upon the Complaint of Martha Buxton; and it does 
| not appear that the Defendant has been guilty of fiſhing in 
| any Water being private Property, without the Conſent of 
q the Owner. „ 


6 ' Per Cur”. unanimouſly— 


CoNvicTION QUASHEDe 


n Pay 18 n 


Rex verſus John Fletcher. 
Rex verſus William Gould. 


Theſe were two Convictions exactly like the laſt above, 
| _ againſt Uriah Corden. | 


CONVICTIONS QUASHED. 


Tonna, 
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Tonna, ſurviving Aſſignee of Hitchcock and Ed-,,,,q,, 
wards, verſus Adam Edwards, 6th Feb, 


R. Cox moved, on behalf of the Defendant, that he 
might be diſcharged on filing Common Hail. He 
moved it upon the Foot of the Plaintiff*s Affidavit being in- 
ſufficient to hold him to ſpecial Bail ; for Want of being po- 
fitive enou as to the Exiſtence of the Debt : For, that 
the Piaineif had only ſworn that the Defendant was indebt- 
«« ed to him in the Sum therein mentioned, as APPEARS by 
the Bantrupt's Books, and as the Plaintiff verily belle ves. 


Mr. Cox ſaid, there was a Difference between the Cale of 
Executors or Adminiſtrators and the Caſe of an Aſſignee un- 
der a Commiſſion of Bankruptcy. The Latter might pro- 
cure ſtronger Evidence than the Former: The Aſſignee might 
procure a poſitive Affidavit from the Bankrupt himſelf. An 
Aſſignee therefore ought to go further than merely ſwearing 
to the Bankrupt's Books and his own Belief, 


Lord Mans#1ztp anſwered, that it was not reaſon- 
able to put it upon the Aſſignee, to procure an Affidavit from 
the Bankrupt: The Bankrupt might perhaps refuſe to make 
ſuch an Affidavit. Befides, it has been ſolemnly ſettled, 
ce that ſuch an Affidavit as this, is ſufficient.” It is as certain 
as the Nature of the Thing will bear. In a Caſe between 
Barclay and Others, Aſſignees of Styles and Siyles, againſt 
Hunt, in Michaelmas Term 1766, we took lime to look in- 

to the Caſes and conſider : And! gave the Reſolution of the 
Court. [See this Caſe and Reſolution, ante, p. 1992, to 


1996. M. 7 G. 3.] 


The whole Coua r agreed it to be a ſettled Point, 
that ſwearing to Belief, in this Manner, was ſufficient for 
«© an Executor or Adminiſtrator, or an Aﬀignee under a 


* Commiſſion of Bankruptcy.” 
| | Moriox DENIED, 


Sutton ver/;s Biſhop. 


T HIS was an Action of Debt brought againſt Biſhop, 
for the 5001. Penalty, upon the 7th Clauſe of the Sta- 
Statute of 2 C. 2. c. 24. © for the more effectual preventing 
„ Bribery and Corruption in the Election of Members to 
*« ſerye in Parliament :” To which Action the Defendant had 

Aaz pleaded 


. xa na. 
© en 


n 
— — 
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pleaded “ Ni! debet;“ and a Verdict had been obtained 
againſt him by the Plaintiff, at the laſt Reading Aſſizes; but 
not fairly and regularly, as the Defendant alledged ; who 
therefore moved to ſet it aſide. 


This Caſe was particularly circumſtanced, long debated, 


and largely diſcuſſed ; Bat the ſhort Subltance of it was no 


more than this 


The Defendant Biſhop received a Bribe of Five Guineas 
from One James Earle. He determined to diſcover Earle, 
in order to indemnify Himſelf, purſuant to the 7th Clauſe of 
this Statute, whereby it is enacted ** that if any Perſon of- 
«« fending againſt this Act, within the Space of Twelve 
% Months next after ſuch Election as aforeſaid, di/cover any 
other Perion or Perſons offending againſt this Att, / rhat 
«« ſuch Perſon or Perſons ſo diſcovered be thereupon convid- 
* ed, ſuch Perſon ſo diſcovering, . and not having been before 
«© that Time convicted of any Offence againſt this Act, ſhall 
be indemniſied and diſcharged from all Penalties and Diſ- 
abilities which he ſhall then have incurred by any Offence 
«« againſt this Act.“ Accordingly, the now Defendant Biſhop 
made this Diſcovery of Earle, upon the very Day of the 
Tranſaction, to Mr. Grey, an Attorney, who was a Com- 
miſlioner to take Afﬀiidavits ; and at the ſame Time made an 
Affidavit of the Fact before Mr. Gray. This was done up- 
on the 16ch of March : And an Action was thereupon brought 
by One Bingley againſt this James Earle. Fhe Writ againſt 
Earle, at the Suit of Bingley, was ſerved upon Farle within 
Three Days, viz. on the 19th of March. 'I'wo Months after 
this, the preſent Action was brought by the preſent Plaintiff 
Sutton, againſt Bi/hop, the Receiver of the Bribe, who had 
Two Months before made the abovementioned Diſcovery. 
"The Proceſs againſt Biſhop, at tae Suit of Sutton was ſerved 
upon Biſbep, on the 18th of Myy. Both theſe Cauſes (of 
Bingley v. Earle, and Sutton v. biſhop) were fet down tor 
Trial on the ſame Day ; and were aCtually tried within hatf 
an Hour of each other: But the Cauſe of Suzten v. Bi/hop 


_ Hanging firſt, and as firſt entered, upon the Judge's Papef of 


Caufes, he would not invert the Order in which they ſtood 


upon his Paper, by trying the other Cauſe (of Bingley v. 


Earle) friſt, though that Action was firſt commenced. The 
Conſequence was, that Sutton got a Verdict againſt Biſhop : 
For, Biſbop could not ſhew that he had made a Diſcovery of 
another Perfon ſo as to be thereupon conwifed. Bingley, on 
the other Hand, got a Verdi againſt Earle, upon the Ewvi- 
dence of Biſhop. But this Verdict came too late to avail 
Biſhop in his own Cauſe at the Suit of Sutton: For, a Ver- 
dict had already been given againſt him; which, as his Coun- 
ſel inſiſted, could not have happened, if his Cauſe had been 
tried firſt, as it ought to have been. | 


In 


9 — C34 


im intitled to it. 
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In the Debate of this Matter, (upon Tueſday 24th January 
1769,) Two Queſtions aroſe: | 


iſt. Whether the Defendant Biſhop was intitled to 8 
Himſelf of the Protection of this ſeventh Clauſe of the AR 
above recited; | | | | 


2d. In what Mode he could avail himſelf of it; ſuppoſing 


The Counſel for the Plaintiff Sztroz argued, that Big 
was not intitled to the Protection of this Clauſe. They ſaid, 
he was only a Witneſs in the Cauſe ; not Plaintiff : Bingley, 
the Plaintiff in the Action, was the Diſcoverer ; and the only 
One who could take Benefit of this Proviſion in the Act. 
Beſides, he can never be eſteemed a complete Niſcoverer : He 


had not proſecuted up to Convidion, when the Verdict paſſed 


againſt him. At tbat time, there was no Verdict, much leſs 
any Judgment, againſt Zarle: It is the Judgment, that ren- 
ders it properly a Conviction. A ſubſequent Proſecution of 
Earle could not avail Bibo It a Verdict alone is to be con- 
ſidered as a Conviction, and if a Witneſs may be eſteemed 
a Diſcoverer, yet this Defendant Bop would not be intitled 
to this Indemnification and Diſcharge, by giving bis Evidence. 
For, the Clauſe ſays, ** The Perſon diſcovering, not having 
been before that Time convicted of any Offence againſt the 
Act: Whereas this Witneſs was convicted of ſuch an Of- 


| fence before the Time of giving his Evidence. 


The Counſel for the Defendant Biſhop argued, that their 


Client was undoubtedly ſuch a Diſcoverer as che Act meant 


to protect; that a Witneſs may be conſidered as a Diſcoverer, 
and more properly than the Plaintiff in the Action; that a 
Verdict againſt the Perſon diſcovered, is a ſufficient Convic- 
tion of him within the Iatention of this Clauſe ; that the 
Words“ not having been before ht Time convicted“ mant- 
feſtly refer to the Time of the original Diſcovery, when firſt 
made, and not to the Time of giving Evidence at the Trial; 


and that the Judge ought to have tried that Cauſe of Bing/zy 


v. Earle firſt, and then Evidence might have been given of 
the Verdict againſt Earle, upon the Nil debet” pleaded in 
this Cauſe. The Defendant Biſhop was clearly, they ſaid, 
intitled to the Benefit of this Proviſion; and therefore he 
ought to have Liberty to avail himſelf of it in ſome Mode or 


other; by ſetting aſide their Verdict and granting a new 


I rial, or by ſtaying the Poſtea, or arreſting the Judgment, 
or at leaſt by an Audits Quere a. | 
The 


IS 


r . . an 
- 8 - as — 
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The Cour took ſome Days to conſider. 


And on Monday 6th February 1769, they delivered their 
N. B. Lord Opinion *. 
Mansfield | | 
did not m- They held, that in this Caſe, the Defendant Bios was to 
—_— not be deemed the Diſcoverer. His Application to Mr. Gray and 
having been making an Affidavit of the Fact was the firſt and original Diſ- 
preſent at covery. The Action was brought thereupon againſt Earle. 
the Argu- And Farle was convicted, upon the Evidence of Bifpop. The 
ment of it · other Witneſſes were only Supporters of his Diſcovery. The 
Clauſe in Queſtion ſpeaks of the Diſcoverer, in the ſingular 
Number. The Proſecutor could not be Evidence for him 
ſelf, If no One but the Proſecutor could be conſidered as the 


Diſcoverer, the Clauſe would be ineffectual. 


They held, that the Words“ ſuch Perſon fo diſcovering, 

«© and not having been before zhat Time convicted of any Of- 
*« fence againſt this AQ” clearly relate to the Time of the 
original Diſcovery : And therefore Biſhop's having been him-. 
ſelf convicted before he gave Evidence againſt Earle in the 
Cauſe laſt tried, is no Objection at all. The Grammar of 
the Sentence requires this Conſtruction. The original Diſ- 

© covery is the true Merit. If the Offender ſubſtitutes another 
in his Place, ſo as to be convicted, that intitles him to be 
himſelf indemnified and diſcharged. If another Perſon in- 
ſtitutes a Proſecution grounded upon ſuch Diſcovery, the 
Diſcoverer 1s only a Witneſs in that Cauſe ; he has no Power 
over the Conduct of it: But when a Conviction of the Per- 
ſon diſcovered is obtained, the End is then anſwered, and the 
Diſcoyery is then rendered complete and perfect. | 


It was made a Queſtion, in the Argument of this Caſe, 
«© What ſhall amount to a Conviction, within the Senſe of 
«« this Clauſe f” It was ſaid ©* that a Verdliq alone was not 4 
«« Conviction.” And they held, that in czvi/ Actions, a Ver- 
dict is nothing without a Judgment, This is a civil Action; 
an Action of Debt for a Penalty : ** Nil deber”* is pleaded. 
Therefore they were of Opinion, that it ought to be com- 
pleted by a Judgment. But they were alfo of Opinion, that 
after it ſhovld be ſo completed, it would relate back to the 
Time of the original Diſcovery. And they thought that 
Bingley ought to be at Liberty to enter up his Judgment in 
order to intitle Big to his Indemnity, or at leaſt not to ſtrip 
him of it. They thought alſo that Surron ſhould complete his 
judgment; bat that his Proceeding upon it mould be ſtayed. 


They 
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They thought, upon the Whole, that Biſhop was intitled 
to ſome Relief: But in what Mode he ſhould receive it, was 
not eaſy to determine. The Verdict obtained againſt him 
could not be ſet aſide for Irregu/arity; becauſe it was net 
irregular. There was no Pretence to arreſt the Judgment; 

becauſe nothing appears upon the Face of the Record, to juſ- 
tify it: And the Court ought not to arreſt Judgments upon 
Matters not appearing upon the Face of the Record : but are 
to judge upon the Record itſelf, that their Succeſſors may 
know the Grounds of their Judgment. An Auditd Querela, 
it was agreed, would be a proper Method, and the moit un- 
exceptionable One, and was the old legal Remedy: But as it 
had been long diſuſed and would be expenſive, they choſe to 
do it, if it might be ſo done, in a ſummary Way, as being 
more eaſy and leſs expenſive. At length, they were of Opi- 
nion, that it might be done by a ſpecial Rule, particularizing 
the Circumſtances of the Caſe, and vpon their ſtaying the Exe- 
cution of Sutton's Judgment againſt Biſhop. This Rule, they 
ſaid, would be a Record of the Court : And the ſpecial Rea- 
ſons of making it would appear in it, and be upon Record. 


For the preſent, They diſcharged a Rule at this Time ſub- 
fiſting, for ſtaying the entering up the Judgments in the 
«« reſpective Croſs-Cauſes :?* But they made a Rule“ that all 
«© Proceedings upon both theſe Judgments ſhould be fazed 
re till further Order” And they propoſed to make, after- 
wards, a ſpecial Rule to the Effect that has been above- 


mentioned. | 


Rex ver/us John Rowe. 


Wednefday 
8h Feb, 


176% 


F was a Caſe reſerved at the lafl Eſex-Aſſizes, u pon 


the Trial of an Information in Nature of a Se War- 
ranto. It was as follows: Fiz. 


This was an Information in the Nature of a 20 Warrants 
againſt the Defendant, to ſhew by what Authoricy he claims 
to be One of the Freemen or Sworn Burgeſſes of the Borough 
of Colcbeſter in Er To which, the Defendant pleaded 
ſpecially ; and the King's Coroner having replied and denied 
the Allegations contained in the Plea ; the following Iſſues 
were joined upon the Record; wiz. | 


iſt, That within the ſaid Borough of Colcbeſter there is 
not, nor at the Time of exhibiting the Information was not, 
nor during all the Time aforeſaid whereof the Memory of 


Man 1s not to the contrary hath there been, a certain ancient 
> | | and 


— .. 
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and laudable Cus rou there uſed and approved, that is to 
ſay, ©* That every Perſon who had ſerved an Apprenticeſhip. 
Ey Indenture, for the erm of Seven Years, to any FREE- 
% MAN or Sworn Burgeſs of the ſaid Borough, hath been ad- 
«© mitted and ſworn, or hath uſed and been accuſtomed, nor 
% of Right ought co be admitted and ſworn (in Caſe he hath 
thought fit to make Application for that Purpoſe) into the 
<< Office of a Freeman or Sworn Burgeſs of the ſaid Borough, 
, to exerciſe the ſaid Office for and during his natural Life.“ 


2d. That the Defendant did not in due Manner sERVI an 
Apprenticeſhip for the Term of Seven Years wnto one John 
Steward otherwiſe Stuart, of Colchefter aforeſaid, Bay and 
Say Weaver. | 5 1 


| 2d. That the Defendant due at in due Manner BounD 
an Apprentice to the ſaid John Steward otherwiſe Stuart, by 
Indenture, FOR, AND DURING the ſaid Term. | 


4th. "That the ſaid John. Steward otherwiſe Stuart, at the 
Time when the ſaid Defendant was ſo ſuppoſed to be bound 
an Apprentice to the ſaid John Steward otherwiſe Stuart, 
and during the whole Time of the Service, was not One of 


the Freemen or Sworn Burgeſſes of the faid Borough, 


5th. That the Defendant did not become duly intitled to be 
admitted into the ſaid Office of a Freeman or Sworn Burgeſs 
of the ſaid Borough. 7 1 G3 


6th. That the Defendant did mot in due Manner take his 
Corporal Oath for the due Execution of the ſaid Office of a 
Freeman or Sworn Burgeſs of the Borough. 


7th. That the Defendant was mor duly admitted into the 
Office of a Freeman or Sworn Burgeſs of the laid Borough. 
8th. That the ſaid Defendant was not nor is a Freeman 


0 


the Pleadings. 


or Sworn Burgeſs of the 1aid Borough. — Prout a Copy of 


The CusTom fet forth in the Defendant's Plea was ap-. 
MITTED. And it. appeared in Evidence, that at or before. 
the Feaſt of Sr, Michael the Archangel 1731, the Defendant 
went to live with John Steward otherwiſe Stuart in the Plead- 
ing mentioned, uron LikinG, in order to his being bound 
an Apprentice, and continued to live with and ſerve his ſaid 
Maſter in that Manner unti' the 24th of July 1732; wHEN 
he was bound an Apprentice to the ſaid 5215 Steward other- 


wiſe Stuart, by Indenture, for the Term of Seven Years, to 
commence from the Feaſt of Sr. Michael the Archangel 1731 : 
53 | "Prout 
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Prout the Indenture. That the ſaid Defendant continued 
ro live with and ſerve the ſaid John Steward otherwiſe Stuart, 
as an Apprentice, under the ſaid Indenture, FROM the ſaid 
24th of Fuly 1732, until within about a Year and an half 
of the End of the Term in the ſaid Indenture mentioned; 
when an InDoRtSEMENT was made on the ſaid Indenture, 
in the following Words—** I John Steuwward let John Rowe 
„ to John Finch, for the Reaſedue of his Time; to find him 
„ of all neſaſary Things, during his Time, and at the End 
© his Comings.” Signed John Finch, Jobn Steward ;” 
and witneſſed ©* John Clay; but not dated. That the ſaid 
John Finch was NoT a Freeman of the ſaid Borough of Cl. 
cheſter. - That from the Time of making the ſaid Indorſe- 
ment, and in Purſuance thereof, the ſaid Defendant Jived 
with and ſerved the ſai1 Joan Fincn, for the Remainder 
of the ſaid Term in the taid Indenture mentioned, 


The CorPpoRaTlIon-Books were produced; and ,I 
Entries in the ſame read, of the Indentures of Apprentice- 
ſhip of Joſeph Godfrey, William Cook, Jacob Foliard, Jobn 
Woodroffe, George May, George Bull, Robert Brown, and 
Abraham Bowers : and alſo the Entries of the ſaid Perſons 
having been admitted and ſworn Burgeſſes of the ſaid Bo- 
rough.—Prout a Copy of the ſaid Entries. 


Ax p on this, the Jury found a Verdict for the Defendant, 
on the fr and fourth Iſſues: and for the King, upon all 
the other Iſſues ; ſubject to the Opinion of the Court on the 


following Queſtion—— 


„% WHETHER the Binding by Indenture, and Service for 
«© Seven Years, in the Manner before ſtated, are SUFFICIENT 
* to intitle the Defendant to be admitted and ſawrn a Free 
«© Burgeſs of the ſaid Borough of Colcheſter, under the Cus- 
<< ToM ſet forth in the Pleadings.” 


And if the Court ſhall be of Opinion * that the Defen- 
% dant wasintitled,” then a Verdict is to be entered for the 
Defendant upon al/ the Iſſues: | | 


But if the Court ſhall be of Opinion * that the Defendant 
«© was not intitled,” then a Verdict ſhall be entered for the 
Defendant upon the fir? and fourth Iſſues only, and for the 
King upon all the other Iſſues. 


Jon x Mor Ton, for Defendant: 
RIchARD LEIGH. = 


After 


—— 
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Aſter this Caſe had been twice argued at the Bar, and diſ- 
culled on the Bench, | 


The CovkrT thought that it ought to have been left 
to the Jury : Bur as it now ſtood, they were of Opinion that 
there ſhould be a Repleader ; and conceived that ſetting aſide 

the Verdict, and granting a new Trial, with Liberty to amend 
the Pleadings, would be the beft Method they could now put 
it into. Accordiogly, they made the following Rale: 


V erdift ſet aſide, and a new Trial ordered, with Liberty 
for the Defendant to amend his Plea; upon Payment 
of Coſts by the Defendant to the Proſecutor. | 


| 
* Thurſday Rex verſus Guardians of the Poor of the City 
5 gth Feb. | of Canterbury. | 
„ 1769. | R | 
| 8988 Leigh ſhewed Cauſe why a Max DAs 
ſhould not iſſue, directed to them, commanding them to 
afſe/s every Inhabitant, Parſon, Vicar and Others, and every 
Occupier of Lands, Tenements, Tithes impropriate, and 
Propriation of Tithes, in the ſaid City and the Pariſhes 
thereof, in EQUAL Proportion; for the Maintenance of the 
Poor in the ſaid City and the Pariſhes thereof. [Vide 1 Geo. 


2. flat. 2. c. 20. ſect. 20. ] | 


ll | Mr. Robinſon, Mr. Ladd, and Mr. Newman were of the 
| ſame Side. | | 
: 


Mr Dunning (Solicitor-General) Sir Fletcher Norton, and 
Mr. Ben/en were of the other Side. WE 


This Corporation for maintaining the Poor within the City 
1 of Canterbury was eſtabliſhed by 1 G. 2. flat. 2. c. 20. by the 
. Name of Guardians of the Poor of the City of Canter- 
= «« bury.” This is a public Act: And by the 36th Section, 
1 any Perſon aggrieved by any Rate may appeal to the next 
1 Quarter Seſſions. The laſt Rate was made in November 
. And, though a Seſſions had been holden ſince, it had not 
1 been appealed from. of | 


* AcarnsT the Mandamus, it was ſaid—That there is a Rate 
i already ſubſiſting, made in the ſame Manner as theſe Rates 
| have uſually been made ever ſince the Year 1730. That the 
| | Clergymen in Canterbury are the Perſons who apply for this 
F | Mandamus, upon an Apprehenſion of two Grievances; One, 
** that they Themſelves are over-rated ;** the Other, “that 

| | « other 


Leh. . W ww We 


— 
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other Perſons are not rated enough: But their Affidavit 


only ſays that there are Per/ons in the City, who have per- 
«« ſonal Eſtate and Stock in Trade;“ without ſpecifying any 
particular Perſons ; and “ that there are mary of the Inhabi- 
*« tants there, who carry on conſiderable Buſineſs there,” 
Fav naming any particular Inhabitants or Species of Bu- 
ſineſs. | | 


But per/onal Eſtate and Stock in Trade are NoT RATE- 
ABLE to the Poor-Tax, by or under the 43 Elix. c. 2. nor 
can they be rated toit atall. The preſent Rate is a fair and 
equal Rate, and not yet expended. 5 


Perſonal Eftate is not generally rated to the Poor, through- 


out the Kingdom; and very ſeldom to the Land-Tax, unleſs 
upon a Re- aſſeſſment: And it is very difficult, or indeed 


ſcarce poſſible to rate it. In the Caſe of The King againſt 


The Inhabitants of Shallflzet, Sherrington's Caſe, H. 7 G. 3*. See it 


A Superintender of Salt-works was holden not rateable on = on 


Account cf his Salary, | 3 


Stock in Trade can not be rated. Leſſees of Lead - mines 
are not, in that reſpect, liable to be rated to the Relief of 
the Poor: Governor and Company for ſmelting Lead, c. v. 
Richardſon, and Others, M. 3 G. 3. (which vid. ante, p. 1341 
to 1345.) A Farmer is not rateable to the Poor, for his Stock: 
Auen v. Inhabitants of Barkin. 2 Lord Raym. 1280. It is 
there indeed ſaid ** that a Tradefman 2 rateable ſor his Stock, _. 
in Trade ;” But that was not the Point before the Courtt. | Haro 
It is true, that it ſhould ſeem by the Caſe of Shoreditch 09520 
Pariſh, in Carthew 64, Mich. 10 V. 3. that perſonal Eſ- otherwiſe, 
« tates were then thought liable to be rated to the Relief of in the Caſe 
„the Poor.“ But the Practice has been contrary ſince: And ef The 
probably the old Notion was deſerted from its being found . 
impradticable. At leaſt, the perſonal Eſtate mentioned in „ardens 
that Caſe muſt be underſtood to have been liquidated ter- and Over- 


tained perſonal Property. ſeers of . 
PRs Ringwood, 


28 June 


As they have another ſubſiſting Remedy, an Appeal to the :“ J 
Quarter-Seflions, the Court will not interfere bygranting them Gk. 
a Mandamus. It was holden in Dr. Butler's Caſe v. Cobbet, vide poſt. p. 
Caſes Temp. Q. Ann, p. 254. that a Mandamus is not a | 
proper Remedy for an unequal Taxation: Bat the proper 
Remedy is by Appeal. And in the Caſe of The King and 
the Chiurchwardens of Weobly, in 2 Str. 1269, the Court re- 
fuſed ro grant a Mandamus direQting the 1 — of particu- 
lar Perſons in the Poor's Rate: For that the Remedy was by 
Appeal; and this Court never went further than to oblige the 
making a Rate, without meddling with the Queſtion ? who 

\ | 6c 1s 
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“js to be put in or left out;® of which the Pariſh Officers 
are the proper Judges, ſubject to an Appeal. 


Ix SuPpporT of the Rule, it was ſaid — That the Seffions 
had refuſed to ſtate the Matter ſpecially : And therefore this 
Court would not preclude the Perſons aggrieved, from this 
only remaining Method of Redreſs, by Mandamus. This 
Court will always take Care to ſee that delegated Powers 
are properly executed. If this really is a good Rate, it will 
appear ſo upon a Return to our Mandamus; and will be 
eſtabliſhed as ſuch. It is true, that this Court will not enter 
into the Quantum of the Rate and the exact Equality and 

_ Proportions of it amongſt the ſeveral Individuals that are 
rated. But they will not permit the Omiſſion of a evbole Claſs 
„ of Perſons who ought to have been rated. Now we have 
[4 . ſworn and proved “ that there are ſeveral Perſons in the 
Place, who have perſonal Property and who have Stock 
in Trade there, and yet are omitted out of this Rate.” 
They ſay, indeed, that ſuch a Sort of Property is za! 
in © rateable at all.” But this is the very Queſtion upon which 
I. we deſire the Deciſion of the Court. We ſay that it / rate- 
i | able; that it has been always under ſtood to be rateable; that 
„ it actually is and has been rated, in many Places; that the 
| | Deciſions in this Court have been ** that it e to be rated ;” 
# | that the Caſes they cite are no Authorities to the contrary ; 
* that many Perſons vote for Members of Parliament (in Scot 
ith and Lot Boroughs) on Account of their being rated for their 
in perſonal Property. We object to the Rate as being radically 
Ld | wrong : They ought to have rated 4/ Sorts of rateable Pro- 
0 | perty. On the contrary, they have left out one Part of the 
| 


Property made rateable by the Statute. The Legiſlature have 
i delegated the Power of providing for the Poor of the City cf 
b Canterbury in the preciſe Words of the 43 Eliz. c. 2. And 
1 9 our Rule is in the ſame Words with both. Every Inhabitant 
1 ought to be rated according to the viſible Eſtate, both real 
* and perſonal, which he has in the Place. 2 Bulſtrode 354. 
| | And we ſay, that as we are rated for our Tithes, it is but 
„ juſt and equal that all other viſible Eſtate, all other rateable 
Property, ought to have been rated likewiſe. In the Caſe of 
Barkin, 2 Lord Raym. 1280, 1281, the Rule is expreſs ©* that 
. % a Tradeſman 7s taxable to the Poor-Rates, for hrs Stock in 
*© Trage.” And in the Shoreditch Caſe, the Seſſions quaſhed 
| the ſecond Rate, becauſe, though the perſonal Eſtates were 
named in it as well as the real, yet the perſonal Eſtates were 
| not Charged in proper Proportion to the Lands: And the 
| St ſſions- Order was confirmed by this Court. Carthew 464. 


4 But ſuppoſing it to be doubtful, that alone would be a 
i \. facient Reaſon for granting a Mandamus. Let them return 
'Þ | 1% that it is not rateable: And we will controvert their Re- 


turn. 


O O 


O Oo 


— 8 
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turn. We have a proper Ground for praying a Mandamus : 
We do not complain of any Thing that is merely Ground for 
an Appeal. If they had rated perſonal Property only, and 
omitted Land ; ſhould not a Mandamus have gone? And 
there is juſt as much Reaſon for it, when they have rated 


Land, omitting perſonal Property, 


The Caſe of the Leſſees of Lead-Mines was determined, 
they ſaid, upon this Ground“ that the Poor are to be ſup- 
* ported by certain, not by caſual and uncertain Funds.” 
DLV. ante, 1343-} But the ſame Reaſon holds for rating per- 
ſonal Property to the Poor's Tax, as to the Land Tax. 


Lord MaxsF1ELD happened to be abſent. 


Mr. Juſtice YaTEes ſaid that the general Queſtion 
aimed atin the Argument of this Caſe does not ſeem to have 
been deciſively determined: And if it were neceſſary for the 
Court to determine upon that Queſtion now, he ſhould de- 
fire to conſider about it: But he did not think it neceſſary to 
determine that Point now ; becauſe there were ſufficient Rea- 
ſons, excluſive of it, againſt making the preſent Rule abſo- 
lute. The Court can't iſſue a Mandamus “to make an equa/ 
% Rate: lt is within the Juriſdiction of the Juſtices of the 
Peace, to judge whether a Rate is equal, or whether proper 
Perſons are put into it. If it be unequal, or if Perſons who 


ought to be inſerted are omitted, it is Matter of Appeal, and 


within the Juriſdiction of the Seſſions. But the preſent Appli- 
cation is made to this Court per Sallum: The Rate was made 
in Nowember ; a Quarter-Seſſion has been holden ſince; and 
no Appeal made to it, from the Rate. Beſides, it does not 
appear that the perſonal Eſtate and Stock in Trade are clear 
liquidated aſcertained perſonal Eftate and Stock in Trade. 
So that there was not, in his Opinion, a proper Foundation 
laid for granting this Rule. 


Mr. Juſtice AsTon agreed with Mr. Juſtice Yares, 
that the Perſons who complain of this Rate have done wrong, 


in coming to this Court per Sa/tum, without appealing to 


the Seſſions. 


He obſerved, that it was odd that ever ſince the Caſe in 


| Bulftrode (which was above 140 Years ago,) the Rule ſaid to 


be then ſettled ſhould never have been catried into Execution, 
nor any Determination made in Purſuance of it. He thought 
there was great Difficulty and Gueſs-Work in taxing perſonal 
Property and Stock in Trade; and that it was ſcarce practica- 
ble to aſcertain the true Quantum of either. No Caſe decides 
that it 1srateable ;” And probably the Statute of 33 Flix. 


did not intend that it ſhould be ſo. 
However, 
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| However he declared that he gave wo direct Opinion 
* upon this Point.“ | | | 


Mr. Juſtice WII Urs alſo declared, that he ſhould give 
no obiter Opinion about perſonal Property or Stock in Trade 
being liable to be rated. Yet he intimated that long contrary 
Uſage ought to go a great way towards overturning any old 
Dictum; and that if they were liable, they ought at leaſt to 
be viſible liquidated and aſcertained, not looſe fluctuating 


and uncertain. | 


He agreed with Mr. Juſtice Yates and Mr. Juſtice A/on, 
„„ that the proper Method to have been taken in this Caſe, 
„ would have been an Appeul to the Seſſions: Obſerving, 
at the ſame Time, that by 17 C. 2. c. 38. /e. 4. an Appeal 
is given to Perſons who have any Objection to any Perſon be- 
ing put on, “or leſt out of the Rate.“ e 


He added, that he did not know that this Court ever 
granted a Mandamus to make an egua/ Rate.“ 


Mr. Juſtice Yates thereupon repeated, and Sir Fletcher Nor- 
ton agreed that the Court could not grant a Mandamus to 
** make an equal Rate.” | | | 


| The Covxr explicitly declared, that they had given 
0 Opinion Whether per/onal Property and Stock in Trade 
«© were or were not rateable to the Poor-Tax.“ 


* ſeemed to think that the faireſt Method would be, 
for theſe Guardians of the Poor to ſtate the Matter /þecially, 
that the Court might have certain Facts to judge upon. | 


At preſent, they diſcharged the Rule now depending. 


Ru LE DisCHARGED, 


Note 


On Saturday 26th May 1770, in the Caſe of The * King 
againſt The Inha'itants of Witney, the Queſtion ©* Whe- 
% ther Stock in Trace was liable to be rated to the Poor- 
% Tax,” was again before the Court; and Lord Mans- 
field was then preſent ; But the Caſe being imperfectly 
ſtated, the Court would not give a general Opinion, up- 
on a vague State of the Caſe. I hope, hereafter to com- 
municate this Caſe of Vitney, at large: It may now be 

| ſeen, in Mr. Boti's Collection of Decifions upon the 


Poor-Laws, Caſe 52. pages 34, 35. 
| But 


Vide poſt. 
P. 
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But ſubſequent to this Witney-Caſe, there was another very 
like it, on 28th June 1775, Rex v. Churchwardens and 
Owverſeers of Ringwood ; in which it ſeems to be very 
nearly, if not quite ſettled, ** that a Tradeſman is not 


«© rateable to the Poor-Tax, for his 'Szock in Trade. 


This Caſe I alſo hope to give ſome Account of, hereaf- 


ter + ; unleſs I ſhall find the Profeſſion to be gorged + Vide poſt, 
with the Number of Cates that I have already troubled p. 


them with. 


Rex verſus Dr. Hay, on the Application of Love- Friday, 
| | 10th Feb. 


grove. 


R. Dunning (Solicitor General) ſhewed Cauſe againſt 

a Mandamus, to be directed to the Judge of the Pre- 
rogative Court of Canterbury, commanding him to grant Pro- 
bate of the Will of ep Bidleſon Eſq. deceaſed, to Lovegrove. 


Mr. Morton had obtained this Rule, upon the Firſt Day of 
the preſent Term, there having been a Decree of a Court of 
Delegates, in Lowegrove's Favour, and in Affirmance of the 
Validity of the Wul : But a freſh Caveat had been entered by 


a freſh Party, one Perhell, who claimed as next of Kin to 


the Teſtator. 


Mr. Marton had cited Carthew 457. Rex v. Sir Richard 
Raines, and 1 Salk. 299. S. C. where the Court granted a pe- 
remptory Mandamus commanding the Judge of the Preroga- 
tive Court to grant Probate of a Will to an Executor; though. 
he was become Inſolvent, and abſconded. He had alſo cited 1 
Levinz 186. Offey v. Bet, to ſhew that a Mandamus lies 
« to grant Adminiſtration according to the Statute,” 


I 


769. 


Mr. Dunning's Cauſe which he ſhewed againſt granting 


this Mandamus was that a Suit is now depending in the 
*« Spiritual Court concerning the Validity of this Will.“ 


The Cour were unanimous, that where a Suit is de- 


pending in the Spiritual Court concerning the Validity of a a 


Will, that Court has Juriſdiction in the Matter. And here the 
Validity of this Will is actually in Litigation in that Court. 


And Mr. Juſtice As rox mentioned a Caſe in this 
Court, in Hil. 1738. 12 E. 2. Rex v. Dr. Betteſworth, at the 
Inſtance of Plunkett, (of which I have a Note;) in which it 
was unanimouſly agreed by all the Four Judges (Lee, Page, 
Probyn and Chapple,) that the Pendency of a Suit in the 
«© Eccleſiaſtical Court concerning the Validity of a Will is a 
«« ſufficient Anſwer to a Mandamus commanding the Judge to 

"2 rat 
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«« grant Probate of it:“ And accordingly the Return in that 
Caſe, ** that there was a Suit depending before him, and un- 
«« determined, concerning the Validity of the Will,” was al- 
lowed to be a good Return to the Mandamus. 


Rol DISCHARGED. 


The End of Hilary Term 1769. 9 Geo. 3. 


In this Vacation, 
Sir Fletcher Norton was made Chief Juſtice in Eyre 
of the Foreſts South of the Trent; ſworn of the Privy Coun- 
Cil ; and quitted the Bar, 


And 


James Wallace, of the Middle-Temple, Eſq. was ap- 
pointed One of his Majeſty's Counſel learned in the Law. 


* 24 
15 


| 


7 


ey 


Eaſter Term 


9 Geo. 3. B. R. 1769. 


Sir FLETCHER Nox rox came no more to the Bar; having 
been ſince laſt Term, appointed Chief Juſtice in Eyre, of 
the Foreſts South of Trent, and ſworn of the Privy Coun- 
cil. Mr. Wallace was called within it. 


Rex verſus Brickell. 

T HESE were Craſs-Informations in Nature of Que 
Warranto, againſt Two Common-Council-Men of 

Shrewſbury (in oppoſite Intereſts) to ſhew, reſpeCtively, by 

what Authority they claimed that Franchiſe. 


Mr. Serjeant Burland moved to QuasH both of them ; 
both Parties con/enting that they ſhould be guaſped. 


But the Cour ſaid it was an improper Motion; 
They could not be gua/hed upon Motion. 


Serjeant Burland owned, that he thought ſo Himſelf; 
and changed his Motion to a more proper One, zz. that the 
Recognizance on both Sides ſhould be 4:/charged. | 

And this Motion being con/enzed to on both Sides, 


= The Coukr granted it: But they directed that the 
Rule ſhould be taken as a Rule by Conſent. 


Parr IV. Vol. IV. . Rex 


12th Apri! 
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Saturd. Rex ver/us John Pratt. 
15th April | 
176g, 3 | 
R. Cox ſhewed Cauſe againſt quaſhing an Order of 
Seſſions made upon the 11 G. I. c. 28. for the 
ce better regulating of Buildings, and to prevent Miſchiefs 
«« that may happen by Fire, &c.” | 


The Workmen had certified to the Seſſions, purſuant to 

the firſt Clauſe of that Act, that a Party- Wall of a Sable 
«© was defective and ruinous, and ought to be pulled down.” 
One Mr. Beake, thinking himſelf aggrieved by this Certifi- 
cate, complained to the. Juſtices: And they made an Order 
in Favour of the Complaint and againſt the Certificate ; 
which they quaſhed, apprehending the Act of Parliament to 
be confined to Party-Walls between Housks, and not to 
extend to Party-Walls between STABLEs. 

NB. The . | | | 3 

firſt Section Sir Fletcher Norton had moved to“ quaſh this Order of 

of this Act Seſſions; and called this Opinion of the Seſſions a narrow 

concludes Conſtruction. : 

thus--<and 


„the De- But Mr. Cox defended it; and obſerved that the Words of 


e, nal | 
terme“ the Act were Houſe and Houſes; and that there were no 


ce tions of "pe . 
« . Expreſſions in it that were at all applicable to Stables. 
ͤjuſtices | 1 - 5 | 

<« ſhall be The CovurrT were of Opinion with him; and unani- 


, final and mouſly diſcharged Sir Fletcher's Rule, which he had obtain- 
* conclu- ed before he left the Bar, and which was now ſupported by 


« five to all 


« without 

© any Ap- 
„ peal from 
«theſame.” 


Monday Gibbon verſus Paynton and Another. 
17th April | 
1769. 


ORDER of SESSIONS AFFIMNMED. 


THIS was an Action againſt the Birmingbam Stage- 

b Coachman, for 1oo/. in Money ſent from Birming- 
ham to London by his Coach, and loſt. It was hid in Hay, 
in an old Nail-Bag. The Bag and Hay arrived ſafe : But 
the Money was gone. The Coachman had inſerted an Ad- 
 wertiſement in a Birmingham News-Paper, with a Nota bens, 
that the Coachman would not be an/werable for Money or 
Jewels or other valuable Goods, unle/s he had Notice that 
it was Money or Jewels or valuable Goods that was deli- - 

| «« yered 
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ce yered to him to be carried.” He had alſo diftributed Hand- 
Bills, of the ſame import. It was notorious in thzt Country, 
that the Price of carrying Money from Birmingham to Lon- 
don was Three Pence in the Pound. The Plaintiff was a 
Dealer at Birmingham ; and had frequently ſent Goods from 
thence. It was proved that he had been uſed, fora Year 
and an Half, to read the News-Paper in which this Adver- 
tiſement was publiſhed ; though it could not be proved that 
he had ever actually read or ſeen the individual Paper where- 
in it was inſerted, A Letter of the Plaintiffs was alſo ſo pro- 
duced, from whence it manifeſtly appeared that he knew the 
Courſe of this Trade, and that Money was not carried from 
that Place to London at the common and ordinary Price of 


the Carriage of other Goods: And it likewiſe appeared from 


this Letter, that he was conſcious that he could not reco- 


ver, by Reaſon of this Concealment. The Jury found a 


Verdict for the Defendant. f 


Mr Wallace, on behalf of the Plaintiff, moved (on Thur/- 
day 26th January 1769) for a new Trial, and obtained a 


Rule to ſhew Cauſe : Which Rule he now enforced, and was 


ſupported by Mr. Ho:ham. 


They inſiſted that the Coachman was anſwerable ; though 
he did not know that it was Money. A carrier 1s always an- 
ſwerable, unleſs he accepts the Goods /pecially : But the 
Circumſiances of this Caſe, they ſaid, do rot amount to a 
ſpecial Acceptance. He made no Inquiry or Objection : 
Therefore he is anſwerable. It is incumbent upon him, to 
ſee that he is not cheated. He is bound to receive the 


Goods, and mult run the Riſque. if the Goods are loſt by 


Negligence, or even if he is robbed, he is liable to aaſwer 
for them. If the Trader deceives him, he may have an Ac- 
tion againſt the Trader, for this Deceit. n Proof of their 
Arguments and Aſſertions, they cited the following Caſes, 


Aleyn 93. Kenrig v. Eggleſi n. 1 Ventr. 238. alike Caſe 
cited by Hate, in de ivering the Reaſons of the Reſolution 
in the Caſe of Morſe v. Slue. Coggs v. Barnard, in 1. Salt. 
26. 3 Salk. 11. 268. and Helt 13, 131, 528. Carthew 
485. dir Tojeph Tyly et al. v. Morrice. 2 Shower 81, Baſtard 
v. Baſtard. 1 Stra. 145+ Titchburne v. White, at Guild- hall; 
where Lord Chief Juſtice Xing held ““ that if a Box is 


delivered generally to a Carrier, and he accepts it, he is 


anfwerable, though the Party did not tell him there is 


«© Money init.” 


Mr. Dunning (Solicitor- General) and Mr. Munsfiela' ar- 
gued on behalf of the Defendant, againſt a new Trial, 
They treated this Conduct of the Plaintiff as a Fraud and 
'Deceptioa vpon the Defendant. A Carrier certainly may ac- 

| B b 2 cept 
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cept ſpecially : This Man has done ſo. The advertiſement 
is explicit againſt being anſwerable for Money, without No- 
tice. This Money was never fairly and properly intruſted 
to the Defendant : And a Carrier ſhall not be liable, where 
he is impoſed upon; which is the preſent Caſe. 


Lord MAnsFIELD diſtinguiſhed between the Caſe of 


'a Common Carrier, and that of a Bailee. The latter is only 


obliged to keep the Goods with as much Diligence and 
Caution as he would keep his own : But a Common Carrier, 
in reſpect of the Premium he is to receive, runs the Riſque 
of them, and muſt make good the Loſs, though it happen 
without any Fault in. him; the Reward making him an- 

{werable for their ſafe Delivery. | 


This Action is brought againſt the Defendant upon the 
Foot of being a Common Carrier, His Warranty and Inſu- 
rance is in reſpect of the Reward he is to receive: And the 
Reward ought to be proportionable to the Riſque. If he 
makes a greater Warranty and Inſurance, he will take great- 


er Care, uſe more Caution, and be at the Expence of more 


Guards or other Methods of Security: And therefore he 
cught, in Reaſon and Juſtice, to have a greater Reward. 
Confequently; if the Owner of the Goods has been guilty 
of a Fraud upon the Carrier, ſuch Fraud ought to excuſe 
the Carrier. And here the Owner was guilty of a fraud. 
upon him: The Proof of it is over abundant. The Plaintiff 
is a Dealer at Birmingham. The Price of the Carriage of 
Money from thence is notorious in that Place : It 1s the Rule 
of every Carrier there. It is fairly preſumed that a Man 


_ converſant in a Trade knows the Terms of it. Therefore 


the Jury were in the Right, in preſuming that this Man 
knew it. The Advertiſement and Hand-Bills were Circum- 


ſtances proper o be left to the Jury, The Plaintiffs having 


been uſed, for a Year and an half, to read this News-Paper 
15 a ſtrong Circumſtance for the Jury to ground a Preſump- 
tion that he knew of the Advertiſement. Then his own 
Letter ſtrongly infers his Conſciouſneſs of his own Fraud, 
and that he meant to cheat the Carrier of his Hire. There- 
fore I entirely agree with the Jury in their Verdict. And if 
he has been guilty of a Fraud, how can he recover ? Ex 
aolo malo non oritur Actio. 


As to the Caſes cited—That of Kenrig v. Eggleſton, in 
Aeyn gz, was lool. in a Box delivered to a Carrier; the 
Plaintiff telling him only, “ that there was a Book and To- 
*© bacco in the Box: and Roll directed that although the 
Plaincifr did tell him of ſome Things in the Box only, and 
not of the Money, yet he muſt anſwer for it; for, he need 
nor tell the Carrier all the Particulars in the Box: But it 
mutt come on the Carrier's Part to make ſpecial Acceptance. 
Bur in feſpect to the intended Cheat to the Carrier, he _ 

| | the 
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the Jury they might conſider him in Damages: Notwith- 
ſtanding which, the Jury gave 971. againſt the Carrier for 
the Money only, (the other Things being of no conſiderable 
Value, abating only 3/. for Carriage. 22d durum videba- 
tur Circumſtantibus. Now, ] own that I ſhould have thought 


this a Fraud: And I ſhould have agreed in Opinion with the 


Circumftantibus , which ſeems to have been allo the Opinion 
of the Reporter. 


So in the Caſe cited by Hale, in Ventris 238, of a Box 
brought to a Carrier, with a great Sum of Money in it; and 
upon the Carrier's demanding of the Owner * what was in 
« jt;” heanſwered “ that it was filled with Silks and ſuch 
« like Goods of mean Value; upon which, the Carrier 
took it, and was robbed And reſolved “ that he was Jiable. 
But (ſays the Caſe) if the Carrier had told the Owner“ that 
„it was a dangerous Time; and if there were Money in it, 
«© he durſt not take Charge of it; and the Owner had an- 
ſwered as before; this Matter would have excuſed the Car- 
rier. In this Caſe alſo, I own that I ſhould have thought 
the Carrier excuſed, although he had not expreſsly propoſed 
a Caution againſt being anſwerable for Money: For, it 
was artfully concealed from him, that there was any Money 


in the Box. 


The Caſe of Sir Fo/eph Tyly and Others againſt Morrice, in 
Carthew 458, was determined upon the true Principles— 
that the Carrier was liable ozly for what he was fairly fold 
© of.” Two Bags were delivered to him, ſealed up, ſaid to con- 
tain 2007. and a Receipt taken accordingly, with a Pro- 
miſe to deliver them to T. Daves; he to pay 10s. per 
«© Cem. for Carriage and Ri/que.” The Carrier was robbed. 
The Chief Juſtice was of Opinion that he thould anſwer for 
no more than 2oo/. ©* becauſe there was a particular Uuder- 
taking by the Carrier for the Carriage of 200/. only; and 
© his Reward was to extend no further than that Sum; and 
tis the Reward that makes the Carrier anſwerable: And 
„e fince the Plaintiffs had taken this Courſe to defraud the 
Carrier of his Reward, they had thereby debarred them- 
<< ſelves of that Remedy, which is funded only on the Re- 
*© evard,” So the Jury were (in that Caſe) directed to find 


for the Defendant. 


For theſe Reaſons, his Lordſhip was of Opinion, 'in the 
preſent Caſe, that the Plaintiff ought not to recover. 


Mr. Juſtice YaTEs held that a Carrier may make a 
ſpecial Acceptance; and that this was a /pecia! Acceptance. 


By the general Cuſtom of the Realm, a Common Carrier 


inſures the Goods, at all Events: And it is right and reato- 
7 - nable 
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nable that he ſhould do ſo: But he may make a ſpecial Con- 
tract; or he may refuſe to contract. in extraordinary Caſes, 
but upon extraordinary Terms. And certainly, the Party 
undertaking ought to be apprized what it is that he under- 
takes : And then he will or at leaſt may take proper Care. 


But he ought not to be anſwerable where he is deceived. 


Here he was deceived ; The Money «as hid in an old Nail- 


Bag; and it was concealed from him, that it was Money. 


The Plaintiff's own Letter ſhews that he knew the Courſe of 
this Trade, and that Money was not in that Place carried at 
the common ordinary Price of carrying other Things. And 


if he was apprized of the Defendant's Advertiſement, that 


might be equivalent to perſonal Communication of the Car- 
rier's Refuſal to be anſwerable for Money not notified to 
him; And this was left to the Jury. 


Mr. Juſtice AsTon, who tried the Cauſe, ſaid he 
had no Doubt about the 7u/tice of the Caſe : His Difficulty 
had only ariſen from the Caſes and Authorities which had 
been now mentioned; which put him upon more Caution in 


admitting the Evidence. But it appeared to be notorious in 


the Country where this TranſaQtion happened, that the Price 
of carrying Money from thence to London was Three Pence 
in the Pound: And it manifeſtly appeared that this was 
Money ſent under a Concealment of its being Money. The 
true Principle of a Carrier's being anſwerable is the Reward. 
And a higher Price ought, in Conſcience, to be paid him 
for the Inſurance of Money, Jewels and valuable Things, 
than for inſuring common Goods of ſmall Value. And here, 
though it was not directly and ſtrictly brought home to the 


Plaintiff that he had a clear certain Knowledge of the De- 


fendant's Advertiſements and Hand-511is, yet it was highly 
probable that he muſt have known of them: And his own 
Letter ſhewed his being conſcious that he could not recover, 
by Reaſon of the Concealment. Therefore I think the Ver- 
dict ought: to ſtand. | 
Mr, Juſtice WII IESs concurred in the ſame Opinion. 
Per Cur”, unanimouſly— 


RuLE DisCHARGED. 


Millar. 


——_ 
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Millar ver/us Taylor. a 
1769. 


'F HIS Cask was a Revival of the old and ofteu litiga- 
ted Queſtion concerning LiTeRakRy PROPERTY : 
And it was the firft Determination which the Queſtion ever 
received, in this Courc of Kinc's Bench. 


The Declaration was of Michae/mas Term in the Seventh 
Year of his preſent Majeſty, 1766. The firſt Argument at 
the Bar was on Tue/day zoth of June 1767: When the 
Court ordered it to ſtand over to the next Term, for a ſe- 
cond Argument. It was argued, a ſecond Time at the Bar, 
on the 7th June 1768. The firſt Argument was by Mr. 
Dunning, for the Plaintiff ; and Mr. Thurlw, for the De- 
fendant : The ſecond, by Mr. Blackfone for the Plaintiff ; 


and Mr. Murphy, for the Defendant. 


After the ſecond Argument, the following Rule was made; 


| & Tueſday 7th June (in Trinity Term, 1768.) 
« Mill.) »IT is ordered that this Cauſe ſhall ani 
4 F. 1 1. 4e over for the Ori x io x of this Court, until 
the next Term. And, by the CoxsenT of the Counſel 
« for both Parties, it is further ordered, that the Judgment 
*© which ſhall zhez be given, ſhall be ENTERED Ur as a Tudg- 


nment of THIS Term, in the ſame Manner as if the ſaid 


judgment had been given on hs Day. Mr. Plackfone, 


for the Plaintiff: Mr. Murphy, for che Defendant.” . 
Note—Mr. Millar iE D the next Morning. 


In Hilary Term 1769, 9 G. 3. (on Tue/day 7th February 
1769.) f 


TRE Cour ordered it to be ſet down in the Paper, 


upon the ſecond Paper-Day of next Term, to the OI x IO 
of the Court. | 


It would be too tedious and tautologous, to repeat the Ar- 
guments of the Counſel at the Bar, or the Caſes and Autho- 
rities cited by them ; as they were, all of them, ſo very fully 
and amply taken up again from the Bench, and fo elaborate- 
ly expatiated upon, canvaſſed, and di.cuſled by the Judges, in 
delivering their Opinions, and the Reaſons whereupon they 
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Let it ſuffice to ſay, in general, That the Counſel for the 
Plaintiff inſiſted, „ That there is a real Property remaining 
«© in Authors, after Publication of their Works; and that 
% they ONLY, or thoſe who claim under them, have a Right 
<< to multiply the Copies of ſuch their literary Property, at 
«« Pleaſure, for Sale. And they liſtewiſe inſiſted, ©* That 
«© This Right is a Common Law Right, which always has 
* exified, and does till exiſt, independent of and not taken 
«© away by the Statute of 8 Ann, c. 19.“ | 


On the other Side, The Counſel for the Defendant abſo- 
lutely denied that any ſuch Property remained in-the Author, 
after the Publication of his Work : And they treated the Pre- 
tenſion of a Common Law Right to it, as mere Fancy and 
Imagination, . void of any Ground or Foundation. They 
ſaid, that formerly the Printer, not the Author, was the 
Perſon who was ſuppoſed to have the Right, (whatever it 
might be:) And accordingly the Grants were all made to 
Printers. No Right remains in the Author, at Common 
Law. 8 5 5 | 45 — x 6 . . ©. ; 


They inſiſted, that if an original Author publiſpes his 
Work, he ſells it to the Public: And the Purchaſer of every 
Book or Copy has a Right to make wwhar Uſe of it he pleaſes; 
and may multiply each Book or Copy, to what Quantity he 
pleaſes : and the le exclu/ive Right of multiplying ſuch 
Copies does not remain in the Author, er Publication. It 
would be a Monopoly, if it did. The Purchaſer of the 
Book has the jus fruendi et diſponendi. 1 


The Act of Parliament of 8 Ann. c. 19. for the Encou- 
ragement of Learning, vs the Copies of printed Books in 
the Authors or Purchaſers of ſuch Copies during the Times 
therein limited. But it is only during that limited Time ; and 
under the Terms preſcribed by the Act. And the utmort Ex- 
tent of the limited Time is, in the preſent Caſe, expired. 


And they argued from the Caſe of MECHANICAL IN VEN 
TIONS; here it is admitted, „ that the Rule does 20 
«© hold.” Vet the /ame Rule onght to hold, in all fimilar 
Inſtances. And the Copy of One of theſe is juſt like the 
Copy of the Other: And a great deal of mental Labour is 
often beſtowed upon Mechanical inventions, as well as upon 
Literary Productions. 


Eaſter Term 9 Geo. 3 BD. 


Of Michaelmas Term, in the Seventh Year of the 
Reign of King George the Third. | 
London, : E it remembered, that on Thur/day next after 
to wit, the Morrow of All Souls in this ſame Term, 
before our Lord the King, at Veſiminſter, comes Andrew 
Millar, by John Stirling his Attorney, and brings into the 
Court of our ſaid Lord the King now here, his Bill againſt 
Robert Taylor, in the Cuſtody of the Marſhal, &c a Plea of 
Treſpaſs upon the Caſe : And there are Pledges of proſecut- 
ing, to wit, John Doe and Richard Roe. Which ſaid Bill 
follows in theſe Words, to wit, London, to wit. Andrew 
Millar complains of Robert Taylor, being in the Cuſtody of 
the Marſhal of the Marſhalſea of our Lord the King Him- 
ſelf : for this, to wit, that whereas the ſaid Andrew, on the 
20th Day of January in the Year of our Lord 1763, to wit, 
in the Pariſh of Se, Mary le Bow, in the Ward of Cheap, 
was, and hath ever ſince been, and ſtill is, the true and only 
Proprietor of the Coy of a certain Book of Poems intituled 
«© "lhe Seaſons, by James Thomſon.” And whereas the ſaid 
Andrew, after he became and whilſt he was Proprietor of 
the ſaid Copy as aforeſaid, to wit, on the Day and in the 
Year abovementioned, in the Pariſh and Ward aforeſaid, did, 
at his own proper Coſts and Charges, cauſe 2000 Books of 
the ſaid Copy to be printed for Sale, and afterwards, to 
wit, on the 2oth Day of May, in the Third Year of the 
Reign of his preſent Majeſty, in the Pariſh and Ward afore- 
iaid, had a great Number, to' wit, 1000 of the ſaid Books 
ſo printed of the ſaid Copy intituled, “ Phe Seaſons, by 
James Thomſon,” remaining in his Hands for Sale; Never- 
theleſs the ſaid Robert, not ignorant of the Premiſſes, but 
contriving and fraudulently tntending to deprive the ſaid 
Andrew of the whole Profit and Benefit of the ſaid 1000 
Books of the ſaid Andrew intituled, * he Seaſons, by James 
Thomſon,” then remaining in his Hands for Sale, and injuri- 
ouſly to prevent the Sale thereof : afterwards, to wit, the Day 
and Year laſt abovementioned, to wit, in the Pariſh and Ward 
aforeſaid, did publiſh and expoſe to Sale ſeveral other Books, 
intituled, “ '| he Seaſons, by James Thomſon,” to wit, 1000 
other Books of the like Copy, which laſt- mentioned Books, in- 
tituled, The Seaſons, by James I hom/en,” had been inju- 
furiouſly printed by ſame Perſen or Perſons without the Licence or 
Conſent of the ſaid Andrew ; and then and there i ſeveral. 
to wit, 20, of the ſaid lait abovementioned Books ſo printed 
as laſt mentioned; he the ſaid Robert then and there well 
knowing that the ſame had been ſo injuriouſly printed with- 
out the Licence or Conſent of the ſaid Andrew; by Means 
whereof, the ſaid Andrew was deprived of the. Profit and 
Benefit of the ſaid Copy and Book, intituled “ The Seaſons, 
« by James Tbomſen; and of the /jaia 1000 Books fo printed, 
| ; al 
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Fpecial 
Verdict. 


at e Coſts and Charges as aforeſaid, and hen remaining in 


his Firnds unſold: Whereby the ſaid Andrew is injured and 
hath Damage to the Amount of 2oo/ ; and therefore he 


brings this Suit, Sc. 


The Defendant pleaded the general Ifue, <* Not Guilty,” 
And, upon the | rial, the Jury found a /pecial Verdict, as 
follows — Fat the ſaid Work intituled ““ Ihe Seaſons” is 
an Original Compec/iticn in one Volume, compoſed by James 
*hemjon, Eſiq; a natural born Subject reſident in that Part 
cf Great Fritain called England; and firſt printed and pub- 
[fed by the ſaid James Thomſon the Author, for his own 
Uſe and Benefir as the Proprietor thereof, at ſeveral Times, 
between the B-ginning of the Year 1727 and the End of the 
Year 1729, in the City of London; the ſame having never 
before been printed elſewhere. And the ſaid Jurors upon 
their ſaid Oaih further ſay, that the ſaid Andrew Millar, in 
the Year 1729, purchaſed the ſaid Work called“ The Sea- 
*© fons,” for a waluatle and Full Conſider ation, fiom toe ſaid 
Jumes I hemſon, the ſaid Author and Proprietor, to Him and 
tits F7eirs and Affigns for ever, And the ſaid Jurors upon 
their ſaid Oath further ſay, That from the J'ime of the ſaid. 
Purchafe, the ſaid Andreu Millar hath printed and ſold the 
faid Work as bis Property, and now hath and conſtantly hath 
Lad a jufficient Number of Books of the ſaid Work expoſed to 
dale at a reaſonable Price, And the ſaid Jurors upon their 
Oath further ſay, Tha before the Reign of Her late Majeſty 
Queen Anne, it was USUAL % purchaſe from Authors the 
PERPETUAL Copy-Right of their Books ; and affign the ſame 


from Hand to Hand, for valuable Conſiderations ; and to 


make the ſame the Subject of Family Sertlements, for the 
Provifion of Hives and Children. And the ſaid Jurors upon 
their Oath further ſay, 'T hat the Stationers Company, to ſe— 
cure the Enjoyment of the ſaid Copy Right as far as in them 
lay, made ſeveral By-Laws, particularly the Two following: 


At an Aſſembly of the Maſters and Keepers or Wardens: 
and Commonalty of the Myſtery or Art of Stationers 
cf the City of Lendlon, held ar their Common Hall in 
the Pariſh cf rt. Mariin, Lu/pate, in the Ward of 
Farriug din within Loni/on, on Wedneſday the 17th 
Day of Aug Anno Demini 1631, for the well go- 
verning the Members of this Company, the ſeveral 
Laws and Ordinances hereafter mentioned were then 
made, erated and ordained by the Maſter and Keep- 
ers or Wardens and Commonalty of the Myſtery or 
Art of Stationers of the City of London, in Manner 


and Form following, vis. 


And whereas ſeveral Members af this Company have great 
Part of their Eſtates in Copzes ; and by ancient Ulage of this 
| | | Company, 
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Company, when any Book or Copy is duly entered in the Re- 
giſter Book of this Company to any Member or Members of 
this Company, ſuch Perſon to whom ſuch Entry is made, is 
and always hath been reputed and taken to be PRoPRIETOR 
of ſuch Fook or Copy, and ought to have the ſole Printing there- 
of ; which Privilege and Intereſt is now of late often violated 
and abuſed It is therefore ordained that, where any Entry 
or Entries is or are, or hereafter (hall be duly made, of any 
Book or Copy in the ſaid Regifter-Buok of this Company, by or 
for any Member or Members of this Company, that in ſuch 
Cafe, if any Member or Members of this Company ſhall then 
after, without the Licence or Conſent of ſuch Member or 
Members of this Company for whom ſuch Entry is duly 
made in the Regiſter-Book of this Company, or bis or their 
Aſſignee or Aſſigns PRINT or CAUSE H e PRINTED, import 
or CAUSE to be 1MPORTED from beyond the Seas or elfe- 
where, any ſuch Copy or Copies, Book or Books or any Part 
of any ſuch Copy or Copies, Book or Books; or ſhall %, 
bind, ftitch or expoſe the ſame or any Part or Parts thereof to 
Sale, that then ſuch Member or Members fo offending hall 
FORFELT, to the Matter and Keepers or Wardens and Com- 
monalty of the Myftery or Art of Stationers of the City of 
Londen, the Sum of Twelvepence for every ſuch Copy or Co- 
pies, Book or Beoks or any Part of ſuch Copy or Copies, Book 
or Bobs, imprinted, imported, ſola, bound, jiitcht, and ex- 
poſed to Sale contrary hereunto, | 


At an Aſſembly of the Maſters and Keepers or Wardens 


and Commonalty of the Myſtery or Art of Stationers | 


of the City of Londin, held at their Common Hall in 
the Pariſh of Sr, Martin Ludpare, in the Ward ot 
Farringdon within London, on Monday the 14th Day 


of May Ann) Demini 1694, the {everal Laws, Ordi- 


nances and Oath hereatter following were then by 

them made, enafted, and ordained, for the well- 
governing of the Members of the Corporation of them 
the faid Maſter and Keepers or Wardens and Com- 
monalty of the Myſtery or Art of Staticners of the 
City of London, ix. | 


Whereas divers Members of this Company have great Part 
of their Efates in CoPlts, duly entered in the Regifler- Book 
of this Company; Which, by the ancient Vage of this Company, 
is, are or always hath and have been oied, reputed, aud 
taken to be the e1GUT and PROPERTY of ſuch Perſon and 
Perfons (Members of this Company) for whom or whole Be- 
nefit ſuch Copy and Copies are fo duly entered in the Re- 
giſter Book of this Company; and conſtantly bargained and 
ſold, amongſt the Members of this Company, as their Pro- 
perty ; and deviſed io Children and Others, for Legacies, 
and to their Widows for their Maintenance; and that he 

and 
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and they to whom ſuch Copy and Copies are fo duly entered 
purchaſed, or dewijed, ought to have the fole PRINTING there,; 


Wherefore, for the better preſervation of the ſaid ancient 
Uſage from being invaded by evil minded Men, and to prevent 
the Abuſe of Trade by violating the ſame, it is ordained, that 
after any Entry or Entries is or are or ſhall be duly made of 
any Copy or Copies, Book or Books in /e Regifter-Book of 
this Company or from any Member or Members of this 
Company, if any other Member or Members of this Company 
ſhall awithout the Licence or Conſent of ſuch Member or Mem- 
bers of this Company for or by whom ſuch Entry is duly made, 
or of his Affignee or Aſigns, print or cauſe to be printed, im- 
port or cauſe to be imported from beyond the Seas or elſe- 
where, any ſuch Copy or Copies, Bookor Books, or Part of any 
ſuch Copy or Copies, Book or Books whereof ſuch due En- 
try hath been made in the Regiſter-Book of this Company to 
or for ſuch other Member of this Company; or ſhall /, bind, 
feitch or expoſe the ſame or any Part or Parts thereof, to Salt, 
without ſuch Licence; that then ſuch Member and Members fo 
offending ſhall eee and pay to the Maſter and Keepers, or 
Wardens and Commonalty of the Myſtery or Art of Sta— 
tioners of the City of London, the Sum of Twelvepence for 
every ſuch ſeveral Copy or Copies, Book or Books, Part or 
Parts of every ſuch Copy or Copies, Book or Books, im- 
printed, imported, ſold, bound, ſtitcht, or expoſed to Sale 
without juch Licence or Conſent as aforeſaid. ; f 


And tbe ſaid Jurors upon their ſaid Oath further ſay, That 
the ſaid Book or Work intituled ** The Sea/ons”' was, upon 
the ſaid Purchaſe thereof by the ſaid Andrew Millar; and 
hefore the Publication and Sale thereof by the ſaid Robert 
Taylor, DULY ENTERED za the Regiſter of the Company of 

Srationers of the City of J ondon, as the whole and ſole Pro- 
perty of the ſaid Andrew Millar. And the ſaid Jurors, upon 

their {aid Oath further ſay, That the ſaid James Thomſon, the 
ſaid Author of the ſaid Work, died on the 29th Day of Au- 
guſt in the Year 1748; and that after his Death, and before 
the above Action was brought, the ſaid Robert Taylor, with- 
out the Licence or Conſent of the ſaid Andrew Millar, on the 
2oth Day of May in the Year 1703. PUBLISHED, EXPOSED, 
TO SALE, AND SOLD, within that Part of Great Britain 
. ; called England, ſeweral Copies of the ſaid Book, intituled, 
1 The Seaſons, by James Thomſon ;” which laſt mentioned 
Copies had been printed by ſome Perſon or Perſons without 

the Licence or Conſent of the ſaid Andrew Millar; whereby 
! the ſaid Andrew Millar hath been and is damnified, But 
| whether, upon the whole Matter aforeſaid in Form aforeſaid 
tound, the ſaid Robert Taylor is LIABLE IN Law to anſwer 
the Damages ſuſtained by the ſaid Andrew Millar by Reaſon 


or Means of the ſaid Robert Taylor's publiſhing, ſelling and 
| | | expoſing 
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expoſing to Sale within that Part of Great Britain called 


England the ſaid ſeveral Copies of the ſaid Book intituled 
«© The Seaſons, by John Thomſon.” without the Licence or 
Conſent of the ſaid Andrew Millar as aforeſaid, the Jurors 
aforeſaid are altogether ignorant; and therefore pray the 
Advice of the Court here. And if upon the whole Matter 
by the ſaid Jurors in Form aforeſaid found, it ſhall ſeem to 
the Court here, that the ſaid Robert Taylor is liable by Law 
to anſwer the Damages ſuſtained by the ſaid Andrew Millar 
on the Occaſion of the Premiſſes within mentioned, then the 
ſaid Jurors upon their ſaid Oath ſay. that the ſaid Robert 
Taylor is guilty of the Premiſſes within laid to his Charge 


as the ſaid Andrew Millar hath within complained againſt 


him; and aſſeſs the Damages to the ſaid Andrew Millar oc- 
caſioned by the Premiſſes within mentioned, beſides his Coſts 
and Charges by him about his Suit in this Particular laid out, 


to one Shilling; and for ſuch Coſts and Charges, to Forty 


Shillings. And if upon the whole Matter aforeſaid by the 
Jury aforeſaid in Form aforeſaid found, it ſhall ſeem to the 
Court here, that the ſaid Robert Taylor is not liable in Law 
to anſwer for the Damages within mentioned; then the ſaid 
Jurors upon their Oath aforeſaid ſay, that the ſaid Robert 
Ta; lor is not guilty of the Premiſſes within laid to his Charge, 
as the ſaid Andrew Millar within in Pleading hath alledged. 


Tae ſhort Subſtance of the Caſe is no more than this. Subſtance 


true and only Proprietor of the Copy of a Book of Poems, in- 
tituled, ** The Seaſons, by James Thomſon ;” and, whilit he 


was ſo Proprietor of the ſaid Copy cauſed 2000 Books of it 
to be printed for Sale, at his own Expence ; and had a great 


Number of the ſaid 2000 Books remaining in his Hands for 
Sale. That the Defendant Taylor publiſhed and expoſed to 
Sale ſeveral other Books of the like Copy, and bearing the 
ſame Title; which latter Books had been 7injuriouſly printed 
by ſome Perſon or Perſons WITHOUT the Licence or Conſent 
of the Plaintiff Millar; The Defendant 4nowing that they 


had been ſo injuriouſly printed, without the Plaintiff's Li- 


<« cence or Conſent.” By means whereof, the Plaintiff Mil- 
lar was deprived of the Profit and Benefit of the ſaid Copy 


and Book, and of the Books printed at his Expence as afore- 


ſaid, and then remaining in his Hands ꝝuſold. And he lays 
his Damages at 200. The Defendant Taylor pleads, ©* Not 
Guilty.“ Iſſue is thereupon joined. And the Jury find 
the Special Verdict as above. 


THe Jupces delivered their Opinions ſeparately, and 
at large; The junior Judge beginning, and ſo proceeding 


bpward to the Lord Chief Juſtice. 


Mr. 


The Declaration charges, that the Plaintiff Millar was theofthe Caſe, 
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Mr. JusTice WIILEs, after ſtating the Caſe and 
Special Verdict, ſpoke to the following Effect. The Que. 
tions of Law muſt ariſe out of the Facts found by this Ver. 
dict. Some of them are worthy of Obſervation. 


It is found ** that the Work is an Original Compoſition, 
« firlt printed and publiſhed in London; the Author, a natu- 
„ ral born Subject, re/ident in England.” Therefore this 
Caſe has nothing to do with forezgn Books; which ſtand on a 


very different Footing. 


It is found, that the Author printed this Work from the 
«© Begining of the Year 1727, to the End of 1729, for his 
* own Uſe and Benefit as the Proprietor ; and then ſold the 
Copy to the Plaintiff, his Heirs and -ffigns for ever, 
5e for a full and valuable Confederation.” | nerefore there 
is no Occaſion to meddle with Cafes, where the Author 
may be ſuppoſed to have relinguifhed the Copy, and conſe- 
quently to have given a general Licence to print. 


Mny of the beſt Books fall under that Deſcription. A 
wery little Evidence might be ſufficient, after the Authyr's 
Death, to imply ich a tacit Conſent : As if the Book had 
not ou entered before Publication; it would be a Circum- 
ſtance to be ſubmitted to the Jury, ** that the Copy was 
intended to be left open. So, if after Publication, the Au- 
thor had not transferred his Right, or acted himſelf as Pro- 


prietor. 
But the Finding here, being of a Sale and Transfer for a 


valuable Confideration, this Verdict will not authorize any 
Claim founded on the /-pp;/ed Conſent of the Author, 


It is alſo 3 „That the Plaintiff always had a ſuffic i- 
© ent Number of theſe Books expoſed to Sale, at a reaſona- t 


ble Price.” Therefore this Caſe has nothing to do with 


Caſes where the Plaintiff's Relief may be rebutted, by ſhew- 
ing that he means to enhance the Price; which is againſt 


Law. 


It is found too That the Defendant ſold feveral Copies of 
© the 8410 Book.” And therefore this « aſe is not embar- 
raed with any Queſtion, wherein corfifts the IDbEN TI v of a 
„  Rook.”” 


Certainly bond fide Imitalions, Tranſlations, and Ablridg- 


ments are different ; ; and, in reſpec of the Property, may be 
confidered as acw Works: But colaurable and fraudulent 


Variations will not do. 


This 
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This is zee: the Caſe of an unpubl p Manuſcript taken 
in Execution by Creditors or claimed by Aſſignees under a 


Commiſſion againſt a Pankrupt- Aurher, When a Queſtion 


cf that Sort ari/es, the Ccurt will conſider what is Right. 
And the ſame Queſtion may equally ariſe upon the Term 
granted by the Ad of Parliament. And therefore this is not a 
Doubt which ſubſiſts r on the Common Law Right, 


If the Copy of the B ok belonged to the Author, there 1s 
no doubt but that he might zraxsfer it to the Plaintiff. And 
if the Plaintiff, by the Transfer, is become rhe Proprietor of 
the Copy, there is as little Doubt that the Defendant has 
done him an /zjury and ielated his Right For which, this 
Action is the proper Remedy. 


But the Term of Years ſecured by 8 Ann. c. 19 is expired. 
Therefore the 4uthor's 7 itle 16 the Copy IN upon I wo 
Queſtions 


iſt. Whether hs CoPY of a Book or literary Compoſition, 
belongs to the Author, dy the Common Law: 


2d. Whether the Common Law-Ricnr of 4 to 
the Copies of their own Works 15 TAKEN away by 
8 Ann. c. 19. 


The Name, Cory of a Book,” which has been uſed for 
Ages, as a Term to figuify the Sou Right of printing, pub- 
liſhing and ſelling, thews thi; Species of Property to Have been 
long known, and to have exiftcd in Fact and Uſage, as lorg as 
the Name. 


Till the Year 1640, the Crown exerciſed an unlimited 


Authority over the Preis; which was enforced by the ſum- 
mary Powers of Search, Confiſcation and Impriſonmeat, ow 
to the Stationers Company, ail over the Realm and the Do 


minions thereunto belonging, and by the then ſupreme juriC- 
diction of the Star- Chamber, without the leaſt Obſtruction 
from Weſiminſter- Hall, or the Parliament, in any Initance 


„Whether befvre 1 40, Copy- Rights exiſted in this King 
«© dom upon Principles and Uſage,” can be only looked tur 


in the Stationers Comja'y, or the Szar- Hauber, or Ad, f 
State. 


As to is Point, their Evidence is competent, and liable to 
LITTLE Suſpicion. It was indifferent to the Views of Cu- 
vernment, whether the Copy of an innocent Book licevicd, 
was open, or private Property. It was Certainly againt we 

| | | 2 Poder 
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Power of the Crown, to allow it as a private Right, without 
being protected by any Royal Privilege, e 

It could be done only on Principles of private Fuftice, mo- 
ral Fitneſs, and public Convenience ; which, when applied 
to a new Subject, make Common Law without a Precedent ; 
much more, when received and approved by Uſ/age. 


It appears from the Acts of State taken Notice of at the 
Bar, that unleſs Pirating another Man's Copy be an Abuſe on 
ſuch Principles as nate Common Law, it was not prohibited. 
If it be ſuch an Abuſe, then there are general Words in ſe- 
veral Prohibitions, to include it. 


The Decree of the Star- Chamber in 1556, regulating the 

Manner of Printing and the Number of Preſſes is confirmed, 
w.äith additional Penalties, by Ordinances of the Star-Chamber 
*2gth June* fipned by Sir N Bacon, Ld. Burleigh, and all the moſt emi- 


7560. nent Privy Counſellors of that Age. 

Strype's | 

Life f o | o o 5 5 - * 
Archbiſhop Among other Things, it is forbidden to print againſt the 


Parker, 221. Force and Meaning of any Ordinance, Prohibition or Com- 
mandment in any of the Statutes or Laws of this Realm ; or 
in any Injunction, Letters Patent, or Ordinances forth or 
to be ſet forth by the Queen's Grant, Commiſſion or Autho- 


rity. | 


By another Decree of the Srar-Chamber, 23 June 1585, 
+ Strype's 28 Elis. Art. 4. + Every Book, &c, is to be licenſed—** nor 
Lite of ** ſhall any One print any Book, Work or Copy, , againſt the 
Archbiſhop®* Form or Meaning o any Reſtraint contained in any Statute 
Whitgift, © or Laws of this Realm, or in any Injunction made by her 
222-3. and «« Majeſty or her Privy Council; or againſt the true intent 
. «© and Meaning of any Letters Patent, Commiſſions or Pro- 
. hibitions under the Great Seal; or contrary to any allowed 
*© Ordinance ſet down for the good Government of the Sta- 

« tioners Company.” | | | 


A Proclamation of the 25th September 1623, 21 Jac. 1. 
recites the above Decree of 28 Elix. and that the ſame had 
been evaded, amongſt other Things, By printing beyond 
© Sea ſuch allowed Books, Works or Writings, as have been 
«© unprinted within the Realm by ſuch to whom the fle 
*« Printing thereef,, by Letters Patent, or lawful Ordinance 
or Authority, doth appertain.“ And then this Proclama- 
tion enforces the ſaid Decree. . 


By another Decree of the Star-Chamber, made on 11th 
July 1637, Article the 7th, No Perſon is to print, or import 
(printed abroad) any Book or Copy which the Company of 


- Stationers, or any other Perſon hath or ſhall by any Letters 
: | | Patent, 


* 
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Patent, Order or Entrance in their Regiſter-Book, or other- 
a i%, have the Right, Privilege, Authority or Allowance 
SOLELY 40 print. 


Theſe are all the Ad. of State relative to this Matter. 


No Caſe of Profecution in the Star Chamber, for print - 


ing without Licence, or again}? Letters patent, or pirating 


another Man's Copy, or any other diſorderly printing, has 


been Fund. Mott of the Judicial Proceedings of the Star- 
Chamber are /oft or deſtroyed. 

f But it is certain, that down to the Near 1640, Copies were 
probecteil and ſecured from Firacy, by a much ſpeedier and mere 
effetual Remedy, than ions at Lax or Fills in Equity. 


No LicExcs could be obtained, '* to print another Man's 


44 Copy , ot from any Prohibition; bat becauſe the Thing 


was immoral, diſboneſt, and un t. And he who printed 


 wITHOUT @ Licence, v as liable to great Fena/ties. 


Mr. Blacklone argued very materially from the Books of the 
Stationers Company; and read many Entries. And from the 
Extract of them, it appears that there is no Ordinance or 
By- Law relative to CoPI1Es, till after the Year 1640: And 
yet, from the Direction of the Company, Copies were entered 


as Property; and pirating was puniſhed. 


Their firſt Charter was in 1556; their ſecond, in 1558. : 


In 1558, and down from that Time, there are Extries of 
Coptes for particular Perſons. 


In 1559, and downward from that Time, there are Perſons 


fine4 for printing other Men's Copies, 


In 1573, there are Entries which take Notice of the Sale 
of the Copy, and the Price. | 


In 1582, there are Entries with an expreſs Proviſo, © that 


„if it be found any Other has Right to any of the Copies, * 


* then the Licence, touching ſuch of che Copies / belonging 
& tg another, ſhall be word.” | 


It is remarkable, that the Decree of the Star-Chamber in 
1637 expreſsly ſuppoſes a Copy-Right to exift othirwile than 
by Patent, Order, or Entry in the Regiſter of the Stationeis 
Company: Which could only be dy COMMON Law, 


Pair IV; Vous BY. oy Bur 
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But in 1640, the Star-Chamber was aboliſped. The Trou- 
bles began ſoon after. The King's Authority was ſet at 
nought : all Regulations of the Preſs, and Reſtraints of un- 
licenſed Printing, by Proclamations, Decrees of the Star- 
Chamber, and Charter- Powers given to the Stationers Com- 


pany, were deemed to be, and certainly were illegal. 


The Lrcentiouſne/s of Libels induced the Two Houſes to 
make an Ordinance which prohibited Printing, unleſs the 
Book was firſt /icen/ed, an entered in the Regiſter of the 
Stationers Company. Coyy-Ricnrs, in their Opinion, then 
could only ſtand upon the Common Law ; Both Houſes take 
it for granted. 


The Ordinance therefore prohibits Printing, without Con- 


ſent of the Owner ; or importing (if printed abroad ;) upon 


Pain of forfeiting the ſame to the Owner OR OwWNERs of 
the Copies of the ſaid Books, &c. | 


This Proviſion neceſſarily ſuppoſes the Property to EXIST : 
It is nugatory, if there was no OwWN ER. An Owner could 
not, at that Time, exiſt, but by the Common Law. 


In Nowember 1644, MiLTon publiſhed his famous Speech, 
for the Liberty of an/icen/ed Printing, againſt this Ordinance : 
And among the Gloſſes which he ſays were uſed to colour 
this Ordinance, and make it paſs he mentions “ the juſt 
retaining of each Man his ſeveral Copy; which God for- 
« bid ſhould be gain-ſaid !” | 


So little did he, (though an Enthuſiaſt for Liberty,) think 
that the Liberty of unlicenſed Printing ſhould extend to vio- 
late the Property of Copies ! And yet, this Copy Right could, 
at that Time, ſtand upon no other foundation, than natural 
Tuftice and Common-Law, Thoſe who were for, and thoſe 
who were againſt a Licenſer, all agreed That Literary Pro- 
% perty was not the Effect of arbitrary Power, but of Law 
« and Juſtice ; and therefore ought to be ſafe.” | 


In 1649, the Long Parliament made an Ordinance which 
forbids printing any Book /ega/ly granted, or any Book en- 
tered, <vithout Conſeut ot the Owner ; upon Pain of For- 
feiture, Ofc, | | | 


The ſame Obſervations occur upon this liit, as upon the 
former Ordinance. 


In 1662, the Act of 13& 14C. 2. (the Licenſing Act) 
prohibits printing any Book, uvleſs fr ff /icen/ed, and entered 
in the Regiſter of the Stationers Company: It alſo prohibits 

| | Printing 
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Printing without the Conſent of the OWN IR, upon Pain of 
forfeiting the Book, and 6s. 8d. each Copy; half to the 
King, and half to the Owner; to be ſued for by the 


Owner, in Six Months; beſides being otherwiſe proſecuted 


as an Offender againſt the Act. 


The Act ſuppoſes an Ownerſhip at Common Law. And 
the Right itſelf is particularly recognized in the latter Part of 


the third Section of the Act; where the Chancellor and Vice- 


Chancellor of the Univerſities are forbid to meddle with any 
Book or Books, the Right of printing whereof doth /o/ely and 
properly belong to any particular Pei ſen or Perſons. 


The /o/e Property of the Owner is here acinowwledged in 
expreſs Words as a Common Law Right: And the Legiilatyre 
who paſſed that AR, could never have entertained the molt 
diſtant Idea, „that the Productions of the Brain were not a 
Subject Matter of Property.” Jo ſupport an Action on 
this Statute, Owwrer/hip muſt be proved; or the Plaintiff could 
not recover: Becauſe the Action is to be brought by the 
Owner ; Who is to have a Moiety of the Penalty, 


The warious Proviſions of this Act efefually prevented 
Piracies; wir hour Actions at Law, or Bills in Equity, by 
Owners. | 


But Caſes aroſe of di/pured Property. Some of them were 
between different Patentees of the Crown : Some, whether 
< it belonged to the Author, from his Invention and Labour; 


or the King, from the Subject Matter ;”” which occaſioned 


theſe Points to be agitated in Meſtminſter Hall, 


The firſt Caſe on this Subject was between M:kins, the M. 18 C. 2 


Law-Patentee, and ſome Members of the Stationers Compa- in Parlia- 


ny, The Plaintiff claimed under the Law-Patent. The De- mert. Vid. 
tendants had printed Roll's Abridgment. The Bill was Carter 39. 


brought for an Injunction. And the Lord Chancellor 


awarded an Injunction againſt every Member of the Com- 
pany, The Defendants appealed to the Houſe of Lords: 


And the Decree was affirmed. 


This was argued on the Footing of a Prerogative Copy- 
Right in the Croxwr, in all Law-Books, It was urged, that 
the King pays the Judges who pronounced the Law That 
the Laws are the Kings Laws, Sc. I do not enter into the 
Reaſons of the Determination; but only cite it to ſhow that 
the Lords went upon this Dodtrine, which was not diſputed, 
'* that a Copy Right was a Thing acknowledged at Common 
Law: Aud then they agreed that the King haathis Right, 
and had granted it to the Patentees.” In this Light, this 

8 CET | Caſe 
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Caſe was very properly ſtated by M. Blachſtone; and argued 


from, as being an Authority in his Favour. 


The next Caſe was that of Roper v. Streater, Skinner 234. 
and mentioned and alluded to, in 1 Mod 257. Which came 
on, before this Court (Lord Chief Juſtice Hale then preſiding) 
about 22 C. 2. and judgment was given M. 24 C. 2. Roper 
had bought, from the Executors of Mr. Juſtice Crete, the 
third Part of his Reports. Streater was Law-Patentee; and 
reprinted it, without the Plaintiff's Conſent. Roper brought 
an Action of Debt, as Owner, upon the Licenſing Act. 


Streater pleaded the King's Grant, Upon which, the Plain- 


tiff demurred : And it was adjudged for the Plaintiff, in the 


Common Pleas. Which is a judicial Authority in Point, 


* On 26th 
May 1705. 


e that the Plaintiff, by Purchaſe from the Executors of the 
* Author, was OWNER of the Copy at Common Law,” 


Nor did the Reverſal“ in the Houſe of Lords at all ſhake 
this Authority; becauſe the Reverſal proceeded (as in the 
Caſe of Atkyns) upon an opinion That the Copy belonged 
to the King.” : | , 


Beſides, it appears that the Judges were not aſked their 
Opinions, on this Occaſion ; And probably they would not 
have concurred in the Reverſal ; as the Majority of the 
Houſe of Lords, who. were for reverſing, refuſed to hear 
their Opinions. For, it is ſaid, in the Journals, that after 
various Debate and Conſideration, the Queſtion was pro- 
pounded *©* Whether the Judges ſhould be heard in this 


_*© Caſe:” And it was reſolved in the Negative ; diſſentiente 


Angleſev. 


In the argument of the Caſe of The Slationers Company 
againſt Parker, in Skinner 223, it is ſaid, ** It js true, that 


* this Action of Roper v. Strearer was brought on the Act 


of 14 C. 2 which is expired, But that Statute did not 


- 


«© give a Right, but only an Afion of Deb. “. [ Vide Sin- 
ner, 234 


The next Caſe is that of The Company of tationers v. 
Seymour, 29 Car. 2. in 1 Mod „ Plaintiffs, as Gran- 
tees of the Crown, brought an action of Debt againſt the 
Defendant, for printing Gadſbury's Almanac. Pemberton, in 
his Argument faid, when Sir Orlando Bridgman was Chief 
Juſtice in this Court (the Common Pleas) there was a Queſ- 
tion raiſed concerning the Yalidity of a Grant of the le 
printing of any particular Book, with a Prohibition to all 


Others to print the ſame: © How far it ſhould ſtand good 


*« againit thoſe who claim a Property PARAMOUNT the King's 
Crate And Opinions were divided on that point. 
; But 


22a oc 


? 


% 
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— 


But (ſaid he, the Defendant, in our Caſe, makes 20 Title 
to the Copy : He only pretends a Nullity in our Patent. 


The Book which this Defendant hath printed has 20 certain 

Author And then, according to the Rules of Law, the King 
has the Property; and, by Conſequence, may grant his Pro- 
perty to the Company, 


The Court thought that Almanacs might be Prerogative 
Copies ; and ſaid, Theſe Adaitions of Prognoftications do 
* not alter the Caſe; no more than if a Man ſhould claim 
* a Property in another Man's Copy, by Reaſon of ſome 
inconſiderable Additions of his Own.” 


Theſe were Times when Prerogative ran high. But ſtill 


theſe Caſes prove“ that the Copy- Right was at that Time a 
„ qvell-knoxwn Claim; though the overgrown Rights of the 
Crown were, in ſome Inſtances, allowed and adjudged (as in 


this Caſe) to over-rule them. 


The Licenfing Act of C. 2. was continued by ſeveral Acts 


of Parliament; but expired gth May, 1679. 31 C. 2. Soon 
after which, there is a Caſe in Lilly's Entries, of Hilary Term 


31 C. 2. B. R. * an Action on the Caſe brought for printing“ Lilly's 
the Pilgrim's Progreſs ; of which the Plaintiff was and is the Entries 67, 
true Proprietor : whereby he lot the Profit and Benefit of his Bender v. 


Copy. Bur I don't find, that this Action was ever proceed- 
ed in. | 


The Licenſing Act of 13 £9 14 C. 2. was revived by 1 
Fac. 2. c. 7; and continued by 4 V. & M. c. 24; and 
finally expired in 1694. 


For Five Vears ſucceſſively, Attempts were made for a 
mew Licenſing Act. Such a Bill once paſſed the Houſe of 
Lords But the Attempts miicarried, upon Conſtitutional 


Objections to a Licenſer. 


The Proprietors of Copies applied to Parliament, in 1703, 
1706, and 1709, fora Bill to protect their Copy-Rights which 
had been invaded, and to ſecure their Properties. "They had 
ſo long been ſecured by Penalties, that they thought an Ac» 
tion at Law an inadequate Remedy; and had no Idea 4 Bill 
in Equity could be entertained, but upon Letters Patent ad- 
Judged to be legal. A Bill in Equity, in any tber Cate, had 
never been attempted or thought of: An Action upon the Caſe 
was thought of in 31 C. 2; but was“ nt proceeded in. 


In 


ardy l. 


Ponder v. 
Brady], 
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— 


In one of the Caſes given to the Members in 1709, in Sup- 
port of their Application for a Bill, the laſt Reaſon or Parlia- 
graph is as follows—** The Liberty now ſet on Foot of break - 
ing through this ancient and reaſonable Uſage is no way 
% to be effectually reſtrained, but by an Act of Parliament. 
«© For, by Common Law, a Bookſeller can recover no more 


*« Cofts than he can prove Damage. But it is impoſſible for | 


«© him to prove the Tenth, nay perhaps the Hundredth Part 
of the Damage he ſuffers ; becauſe a Thouſand Counter- 
«« feit Copies may be diſperſed into as many different Hands 
«« all over the Kingdom, and he not be able to prove the 
«© Sale of Ten. Beſides, the Defendant is always a Pauper : 


and ſo the Plaintiff muſt loſe his Coſts of Suit. (No Man 


of Subſtance has been known to cfend in this Particular: 
„ nor will any ever appear in it.) Therefore the only Re- 
% medy by the Common Law, is to confine a Beggar to the 
Rules of the King's Bench or Fleet: and there he will con- 


e tinue the evil Practice with Impunity. We therefore pray, 


«© that ConFisCATION of Counterfeit Copies be One of the 
«© Penalties to be inflicted on Offenders,” | 


On the 11th of January 17cg, purſuant to an Order made 
vpon the Bookſeller's Petition, a Bill was brought in, for /e- 
curing the Property of Copies of Books to the rightful Own- 
ers, &c. On the 16th of February, 1709, the Bill was 
committed to a Committee of the whole Houſe ; and report- 
ed with Amendments, on the 21ſt of February, 1709. 


I ſha!l confider the Bill as it paſſed into a Law, and the Ar- 
guments drawn from the Alterations made in the Courſe of 
its paſſing in the Houſe of Commons, when Ii come to the ſe- 
cond Head or Queſtion which I propoſed to ſpeak to; and 
now proceed upon the Fact of Uſage and Authority fince 


1709. 


The Court of Chancery, from that Time to this Day, have 
been in an Error, if the whole Right of an Author in his 
Copy depends upon this fofirive Act, as introduttive of a 
new Law. For, it is clear, the Property of no Book is in- 


tended to be ſecured by this Act, unleſs it be ENTERED: 


Nobody offends againſt this Act, unleſs the Book be enT6: - 
ED. Conſequently, the /o/e Copy- Right is not given by the 
Act, uxress the Book be entered. Vet it is held unnece/- 
fary to the Relief in Chancery, that the Book ſhould be en- 
tered. | 


There is alſo an expreſs Proviſo, © That all Actions, Suits, | 


*« Fills, &c, for any Offence that ſhall be committed againſt 
* this Act, ſhall be brought, ſued and commenced wzmhin 
| «© three 


Cc 


Ci 
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« three Months after ſuch Offence committed; or elſe, the 
«« ſame ſhall be void and of none Effect.“ 


Ir all Copies were open and free before, Pirating is merely 
an Offence againſt Statute ; and can only be queſtioned, in 
an Court of Juſtice, as an Offence againſt h Act. Yet 


it is not neceſſary that the Bill ix Chancery ſhould be brought 


within three Months. 


Again, ir the Right wejted, and the Offence prohibited 
by this Act be zew, no Remedy or Mode of Proſecution can 
be purſued, be/ides thoſe pre/cribed by the Act. But a Bill 
in Chancery is not given; and conſequently could not be brought 

upon this Act. | 


There is no Ground, upon which this Juriſdiction has been 
exerciſed or can be ſupported, except the ANTECEDENT Pro- 
perty confirmed, and ſecured for a limited Term, by this Act, 
In this Light, the Ex TRV ot the Book is a Condition in reſpect 
of Statutary Penalty only So likewiſe the Three Months is a 
Limitation in reſpect of the Statutary Penalty only. But the 
Remedy by an Action upon the Caſe, or a Bill in Chancery, 
is a Conſequence of the Common Law-Right; and is 20 af- 
Feed by the Statutary Condition or Limitation. | 


Mr. Murphy cited and laid Streſs upon the Caſe of Millar 
v. Kincaid et al. in the Houſe of Lords, 11th of February 
1750. In that Caſe, the Suit was brought upon the 8 Queen 
Ann and 12 G. 2. c. 36, by Seventeen Bookſellers of London, 
Plaintiffs, againſt Twenty-four Bookſellers of Edinburgh and 
Glaſgow, Defendants ; for having offended again{ theſe two 
Acts, as to many Books ſpecified ; praying the Penalties, and 

an Injunction and Account, by Way of Damages. 


The Plaintiffs reſtrained their Demand to an Account of 
Profits, by Way of Damages, tor 'I'wo or Three Books only. 


The Court found, * That there lies zo Aion of Damages, 
in this Caſe,” | | 


The Plaintiffs petitioned for Rehearing ; and inſiſted that 


1ſt Interlo- 
cutor, 4th 


July, 1745. 


the 8 of Queen Ann gave an ADDITIONAL Security by Penal. 


ties, during à limited Jim, to a Property which EXIsTED 
BEFORE; and therefore was declaratory of the Property ; 
and that the Court of Chancery had always underſtood it in 
this Senſe, and given Relief, in Conſequence of the Com- 


MON-Lanw Property, declared, and ſecured by the Act for a. 


limited Time by Penaltizs. 


The Court found,“ That an Aion of Damage lies to the 


*« Extent of the Profits made by the Defendants, on ſuch of 


2d Interlo- 
cutor, 24th 
December 


the 1746. 


n 
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« the Books libelled, as have been entered in the Stationers 
«« Hall and reprinted in Fritain. 


The Defendants prayed a Review. 


The Court ordered the Cauſe to be re-argued ; and direct- 
ed them to conſider © Whether, by the Laws of Scetland, an 
Action lay, at the Inſtance of an Author or Proprietor of a 
*: Book BEFORE Ve Statute.” 


The Cauſe was further heard and debated : But He Sides 
avoided the Queſtion upon the Commin Law. The Plaintiffs, 
probably, were adviſed not te put their Caſe upon the Com- 
mon Law of Scetland; becauſe the Books were printed and 
publiſhed in London, and therefore might be conſidered as Hu- 
reign Books. And the Defendaats, thinking themſelves ſtrong 
againſt an Action of Damages upon the Stature, reſted upon 
that Ground; and inſiſted that the Action being brought por 
the Statute, the Plaintiffs could not reſort to the Common Law, 


34 Interlo- The Court therefore gave 20 Opinion, as to the Common 

cutor, 2 De- Law ; but found, That 20 Action lies on the Szarure, for 

cember, * Offences againſt the ſame, except when it is brought a 

"7470 bree Months after the Committing ſuch Offence: And 
ce that no Action lies, except for ſuch Books as have been 
© entered in Stationers Hall in Terms of the Statute.” And 
«© that no Action of Damages lies on the Statute.” 


The Plaintiffs prayed a Review ; and objected to the Ambi- 
guity of the Propoſition, © That no Action of Damages lies 
* on the Statute ; becauſe they did not contend ** that ſuch 
Action was given by the Statute ;) but that it followed the 
ANTECEDENT Property, declared and ſecured by the Statute. 
And they urged the Pradice of the Court cf Chancery. 


4th Interlo- The Court found, That z» Action of Damages dot h lie 
cutor,7June** por or in Conſequence of the Statute, but only for the PE- 
1748. * NA i 5 


The Plaintiffs appealed to the Houſe of Lords. In their 
Reaſons annexed to the printed Caſe, they ſay The Court 
«« of Chancery has conſtrued 8 Aun, as decluratory of an 
«© Auth.r's Property; and the Remedies and Penalties thereby 
„ given for a /imited Term, upon certain Conditions, as Ab- 
*© DIT ION AL SANCTIONS only, to preſerve that Property 
« from being injured.” And in another Part of the Rea- 
ſons, they inſiſt That it is like the Caſe of a Patent grant- 
- ed for any new and uſeful Invention: The Patentee, in 
„ Conſequence of his Property, is intitled to the ordinary 
* Relief in Courts of Law and Equity.” 


ne 


— — 


It is remarkable that the Reſpondents, (who had very able 


Men for their * Counſe!,) in their Reaſons, do not litigate, Mr. Hume 
that the Statute was to be conſidered as giving an additi- Campbell 


«© onal Security ;?” nor conſequently, the Competence of an 
Action for Damages : They only fay, ©* Ir it is taken as an 
Action upon the Caſe, it can not be joined with an Action 
for the /enalties; and inſiſt, from Objections to the Me- 


5 thod of proceeding, that the Plaintiffs could not recover.” 


Mr. Murphy cited a Manuſcript, which ſays, Lord Hard- 
* evicke, in moving for the Reſolution of the Houſe, ſpoke to 
the following Effect“ As to the Origin of Relief, given 
« in the Court of Chancery, by Injunction and Account — | he 
«« Statute of Jac. 1. which took away Monopolies, at the ſame 
Time gave the King a Power to grant Patents for the En- 
«© couragement of new [nventions for Fou teen Years, Theſe 
Patents were inrolled in Chancery : and the Court upon 
« Complaint of the Patentee, would take Notice of its own 
«© Records. 


« The Statute of Queen Aan might be conſidered as a 
« ftanding Patent to Authors: And being a Record of the 
«« higheft Nature, the Court will give Relief. | 


But he doubted whether that Statute was declaratory of the 
Common Law; or introdudive of a new Law, to give .carn- 


{© ed Men a Property which they had 20 before. 


« He ſaid, it was material to confider how the Common 
«© Law of Scotland ſtood before the Statute: And he repeat- 
«© ed, more than once, that as the Queſtioa could not be ju- 
„ dicially determined upon the preſent Appeal, he would be 
ill open to all Reaſonings upon the Subjed; and would 
not be underſtood to give an Opinion which might 674 
« himſelf.” | 


This Account of what Lord Hartawicke ſaid, is taken from 


a Letter ſaid to be written to the Reſpondents in Scotlaua, by 
their Solicitor. It purports only to be Feads, by Way of 
Narration; and mot a Report of his Words, or the Order in 
which he ſpoke, or al/ he ſaid; and plainly contains what 
the Soliciror thought would make molt for his Clients. 


Lord Hardwicke muſt have intimated more of his Opinion 
than is mentioned in the Letter; by his repeatedly guarding 
* that he would not be underſtood to give an Opinion which 
“ might bind himſelf,” | 


What 
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f What he is reported to have ſaid, is very material, in this 
Light. | | 


The only Queſtion brought before the 3 the Ap- 


peal, was, Whether any Remedy lav, in Conſequence of 


«© the Statute, except for the fenalties.“ 


Lord Harpwicks ſtates the Doubt to be, Whether the 
«« Statute was declaratury of the Common Law, or introdudiive 
« of a new Law, togivelearned Men a Property which they 
e had wot befire” He ſtates no Doubt, Whether any 
«© Remedy could lie, except for the Penalties only, if the 


Act gave a ae Property.” 
The Doubt was a Queſtion of Confirud#ion upon the Sta- 


tate, not to be ſolved by the Words ; for there are no Words 


declaratory of the Common Law: And there is an expreſs 
Proviſo againſt [rferences either Way. 


The Queſtion depended upon ſettling © whether the Pro- 
„ perty exiſted by the Common Law.” If it did, the Act 
confirms the Right, and ſecures it by Penalties. J there 
was no Right at the Common Law, then the Act gives à new 
Right upon Condition, under a Sandtion ſpecially preſcribed. 
Therefore, ſays Lord Harpwicks, it is material to conſider 
Hou the Common Law of Scotland ficed, before the Sta- 


„% tute.” 


As to what he is reported to have ſaid of the Relief given 
in Chancery—The Solicitor has certainly omitted ſomething, 


Lord HAN DwIickE could never ground the Relief piven to 
a Patentee, mereiy upon the Patent being znrol/ed in Chan- 
cery : Much leſs could he argue from thence to an Act of 
Parliament, merely becauſe it was a Record of 2 hig ber Na- 
ture; without ſaying a Word as to the ( on/fr»&ron of the 
Act, upon which the Court of Chancery proceeded ; though 
that was the ca Thing material, and relied upon in the Ar— 
gument as geciſi ve. 


The printed Reaſons argued from the Relief given upon 
Patents for new Iaventions, by Action or Bill, as a parallel 
Caſe. | 


Suppoling a Common Law Property ſecured and cenfirmed 
by the Statute for a Term ; this legal Right ſtands upon the 
lame Ground with the legal Right excepred in the Act of 22 
Jae. 1. But ſuppoſing the Privilege given to Authorities by 
this Act, to ari/e out of a new Prohibition: there is no Co- 
lour, from the Caſe of Leiters Patent, for the juriſdiction ex- 
Ercized by the Court of Chancery upon 8 Ann. 


In 


Eaſter Term 9 Geo. 3. B. R. 2323 


In Letters Patent, all the Conditions required by 21 Jac. 
1. muſt be obſerved. Patentees for new Inventions are left, 
by that Statute, to the Common Law, aad the Remedies 
which follow the Nature of their Right. 


Bu: this Statute of the 8th of Queen Ann, is a penal Sta- 
tute ; which preſcribes the Remedy for the Party aggrieved. 
and the Mode of Proſecution, to be commenced within Three 
Months. Upon ſuch an Act, if the Offence, and conſequent- 
iy the Right which ariſes from the Prohibition, be zeww, no 
Remedy or Mode of Proſecution can be purſued, except what 
is direfed by the Act. 


The Statutes which prohibit Interlopers, give, by that Pro- 
hibition, the ſole Eaſt India I'rade to the Company. The 
Trade was free before. Conſequently, the Statutes create a 
new Offence, Was it ever imagined that any Remedy could 
be purſued by the Company, except thoſe preſcribed by the 
| e | 


Where an Act enforces a Duty with Penalties, the ordinary 
Remedies follow the Debt of Obligation to pay; and the 
Penalties are by Way of Security. But where the Privilege 
to one Perſon ariſes out of and conſiſts in a new Prohibition to 
Others, there is no Proceeding but for Breach of the Prohibi- 
tion. If the Act has preſcribed the Remedy for the Party 
grieved, and the Mode of Proſecution; all other Remedies 
and Modes are excluded. | 


Ir a conditional Right is created by an Act of Parliament, 
the Condition can not be diſpenſed with. I the ſame AR, 
which creates the Right, limits the Time within which Profe- 
cutions for Violation of it mall be commeaced, that Limita- 
tion can not be diſpenſed with, 


Therefore the whole Juriſdiction exerciſed by the Court of 
Chancery ſince 1710, again)i Pirates of Copies, 1s an Autho- 
rity “ That Authors had a Property antecedent ; to which the 
Act gives a temporary additional Security: It can ftand 
upon #0 other Foundation, And I am perſuaded Lord 
Hlardauicle dropt ſomething as to the Reaſons and Grounds 
of the Relief given by the Court of Chancery, in conſe- 
quence of this Ac; which occationed his repeating, more 
than once, “ that he would be /;z// open to all Reaſonings 


upon the Subject.“ 


The Order declares, That the Aion brought by the 
Appellants in the Court of Seſſions in Scotland was impro- 
«« perly and inconſiſtently brought, by demanding at the /ame 
Line a Diſcovery and Account of the Prat of the Books 

| in 


\ 


2324 Eaſter Term 9 Geo. 3. B. R. 


„in Queſtion, and 'al/o the Penalties of the Acts of . Parlia- 
„% ment, (which the Appellants had never abſolutely waved 
in the Proceedings below;) and alſo by joining ſeveral 
« urſuers, claiming diſtin& and independant Rights in dif- 
«« ferent Books, in the ſame Action; and that therefore the 
Points determined by the ſaid Interlocutors could not re- 
*« gularly come in Queſtion in this Cauſe: And therefore 
© ORDERED and ADJuDGED that the ſeveral Interlocutors 
© be reverſed, without Prejudice to the Determination of any 
of the ſaid Points, when the ſame ſhall properly be brought 
in judgment. And it is hereby alſo declared, that Libel 
jn this Cauſe is zozre/evant : And ordered, that the ſaid 
Court of Seſſion do proceed accordingly.” 


Ir the Ground of the Relief in Chancery during the Con- 
tinuance of the Term given by the Act, was the antecedent 
Property; it is not to be wondered, that after the Expiration 
of the Term, the Court had no Difficulty to grant the ſame 
Relief, merely upon the Common Law Right. | 


But before I mention the Caſes, it may be proper to pre- 
miſe what will put the Authority of them in its true Light. 


Injunctions to ſtay printing or the Sale of Books printed, 
are in the Nature of Injunctions to ſtay Nate They never 
are granted, but upon a clear Right. If moved for, upon 
filing the Bill; the Right muſt appear clearly, by Afﬀidavits : 
If continued, after the Anſwer put in; the Rzght mult be 
clearly admitted by the Anſwer, or not denied, 


Where the Plaintiff's Right is gaefbicned and doubrful, an 
Injunction is improper 3 becauſe ro Reparation can be made 
to the Defendant for the Damages he ſuſtains from the In- 
junction: But if the Defendant proceeds to commit the Waſte 
or Injury, the Plaintiff may afterwards have Compenſation. 


Few Bills againſt Pirates of Books are ever brought to a 
Hearing. If the Defendant acquieſces under the Injunction, 
it is ſeldom worth the Plaintiff's While to proceed for an Ac- 
count; the Sale of the Edition being ſtopped. 


From the Year 1709 to this Day, there have not been 
more than two or thrce ſuch Caules heard. 


The Queſtion vpon the Common Law Right, could not 
ariſe till 21 Years from the ioth of April 1510, for old Co- 
pies: Conſequently, the ſooneſt it could ariſe was after the 
roth of April 1731. 


On 
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On the gth of June 1735, in the Caſe of Eyre v. Walker, 
Sir Joſeph Jekyll granted an Injunction to reſtrain the Defen- 
dant from printing the Whole Duty of Man; the firſt Aſſign- 
ment of which * had been made in December 1657 : And this “ Dr. Ham- 
was acquieſced under. ncaa 
| ter to the 


In the Caſe of Mozre v. Falkner, 28th November 1735, an Bookfellers. 


Injunction was granted for printing Pope's and Sie's Mil- 

cellanies. Many of theſe Pieces + were publiſhed in 1701, + 150 
1702, 1708: And the Counſel ſtrongly preſſed the Objecti- Conteits 
on, as to theſe Pieces. Lord Talbot continued the Injunc- and Diſfen- 
tion, as to the Whole: And it was acquieſced under. Yet ſions be- 
Falkner, the Irifþ Bookſeller, was a Man of Subſtance ; and © A- 
the general Point was of Conſequence to him : But he was _ 85 
not adviſed to litigate further. | 1707, Pro- 
1 ductions for 
1708. 1708, Partridge's Death. 1708, Sentiments of a Church of England-Man. 
Vanbrugb's Houſe, Baucis and Philemon. 1709, Project for Advancement of Religion., 
and Retormation of Manners, 


On 27th January 1736, in the Caſe of Valiboe v. Walker, 
an Injundtion was granted by Sir Jo/eph Jekyll, for printing 
Nelſon's Feſtivals and Faſts; though the Bill ſets forth, that 
it was printed in the Lifetime of Robert Nelſon the Author t, f It was 
and that he died in January 1714 *. This too was acquieſced Printed in 


1702. 
under. 8 


Preface. 


On 5th May 1739, in the Ca'e of Tenſon et al v. Walker 
otherwiſe Stanton, before Lord Hardwicke, an Injunction 
was granted to reſtrain the Defendants from printing M/tor's 
Paradiſe Loſt. The Plaintiffs derived their Title under an 
Aſſignment of the Copy from the Author in 1667; which 
was read. This Injunction was allo acquieſced under. 


In the Caſe of Ton/on v. Walker and Merchant +, before + zothApril 
Lord Hardwicke, the Bill was filed 26th Nawember 1751, i752 
ſuggeſting that the Defendants had advertiſed to print?“ Mil- 
© 70's Paradiſe Loſt, with his Life by Fenton; and tae Notes 
of all the former Editions,” of which Dr. Newton's was 
the laſt. The Bill ſuggeſts a Pretence “ that the Defendazr 
«© had a Right.“ It derives a Title to the Poem, from the 
Author's Afſignment in 1667. That it was publiſhed about 
1668. And it derives a Title to his Life by Fenton, puv- 
liſhed in 1727; and to /ert/:y's Notes, publiſhed in 1732; 
and Dr. Newton's, in 1749. The Anſwer came in the 12ta 
December 1751 : Wherein the Defendants inſiſted they had 
a Right to print their Work in Numbers, and to take in Sub- 
ſcriptions. And they put ia their Anſwer ſo expeditiouſly, 
as to prevent an Injunction before Anſwer, 


It was intended to take the Opinion of the Court ſolemnly. 
The Searches and Affidavits, which were thought necettary 
2 to 
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to be made, occaſioned a Delay: And no Motion was made 
till near the End of April 175 2. 1 


The Injunction was moved for, on Thur/dlay the 23d of 
Apri , Lord MansFiIELD argued it. It was argued at large, 
upon the genera] Ground of Coęy-Rigbts at Common Law. 


Lord CHancELLok directed it to proceed on the Sa- 
turday following ; and to be ſpoken to by One of a Side. 
Afterwards, it ſtood over, by Order, till Thur/day the zoth 
of April; when it was argued very diffuſively. 


The Caſe could not poſſibly be varied, at the Hearing of 
the Cauſe, The Notes of the laſt Edition (Dr. Newton's) 


were evithin the At: But an Injunction as to them only, 


would have been of little Avail ; and it did not follow, thar 
the Defendants ſhouid not be permitted to print what they 
had a Right to print; becauſe they had attempted to print 
more. For, in the Caſe of Pope v. Curl, 5th Tune 1741, 
Lord Hardwicke injoined the Defendant only from printing 
and ſelling the Plaintif*s Letters: There were a great many 
more in the Book which the Defendant had printed, which 
the Plaintiff had no Right to complain of, | 


If the Inclination of Lord Hardwwicke's own Opinion had 
not been ſtrongly with the Plaintiff, he never would have 
granted the Injunction to the hole, and penned it in the 
Digan&ive; ſo that printing the Poem, or the Life, or Bent- 
ley's Notes, without a Word of Dr. Newton's, would have 


been a Breach. 


The Injunction is not barely to the Selling of ht Book, 
of which Newton's Notes made a Part; bat to future printing. 


He might have ſent it to Law then, as well as at the Hear- 
ing: But he probably foreſaw he never ſhould hear of it 
again. Accordingly, the Parties underſtood his Way of think- 
ing: And the Defendants acquieſced under the Injunction, 
and ſo have made it perpetual ; and would now be guilty of 
a Breach, if they printed Milton. 


I do admit that (except from the Order he made, which 
he ſaw and penned,) he guarded againſt being thought finally 
to determine the Queſtion. 


He cited The Stationers Cempany v. Partridge, as an Au— 
thority for an Injunction, where the Right was doubr/ul. He 
obſerved upon Dr. Newton's Notes, either tranſcribed or 
colourably abridged, being within the Act: And, according 


to a Note |] have of the Caſe, he ſaid, The ſtrongeſt Au- 
; «« thority 
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«« thority is what the Judges have ſaid in the Caſe of Seymour 
«© (1 Mod.) and in the Argument of Prerogative-Copies. 
«« DiſtinQiions are taken upon the Ground of the King's Pro- 
«« perty in Bibles, Latin Grammars, Common Prayer and 
«© Year-Books ; that they were made and publiſhed at the 
«© Expence of the Crown: ergo the King's Property. Theſe 
Arguments being allowed to ſupport that Right, infer 
«« ſuch a Property exiſting.” : 


The very Point was then depending in this Court, upon a 
Caſe ſent by himſelf, in Baſtett v. The Univer/ity of Cam- 
bridge. > | 


It would not have been agreeable to Lord Hardwicke's 
great Decency aud Prudence, to have ſpoken out decifrvely, 
upon a general legal Right never decided ar Law; and to have 
grounded his Opinion upon an Argument which was then a 


Queſtion ſub Fudice. 


The Queſtion upon Literary Property was brought before 
this Court in the Caſe of Ton/on v Collins; and after two 
Arguments, was adjourned into the Exchequer-Chamber. 
I have been informed, from the beſt Authority, that ſo far as 
the Court had formed an Opinion, they all inclined to the 
Plaintiff. But as they ſuſpected that the Action was brought 
by Collufion ; and a nominal Defendant ſet up, in order to 
obtain a Judgment, which might be a Precedent againſt third 
Perſons ; and that therefore a Judgment in Favour of the 
Plaintiff would certainly have been acquieſced in; Upon 2zhis 
Suſpicion, and becauſe the Court inclined to the Plaintiff, 
it was ordered to be heard before 4/ the Judges. 


Afterwards, upon certain Information received by the 
Judges, that the whole was a Collufion ; that the Defendant 
«© was nominal only; and the whole Expence paid by the 
« Plaintiff ;” they refuſed to proceed in the Cauſe ; though 
it had been argued bond fide, and very ably, by the Counſel, 
who appeared for the Defendant. They thought, this Con- 
trivance to get a colluſive Judgment was an Attempt of a 
dangerous Example, and therefore to be diſcouraged. | 


The Pendency of this Cauſe was publicly known : But the 
Reaſon of its Diſcontinuance was nor. 


Whilſt this Queſtion hung in . Court, a Doubt aroſe in 
Chancery : And in the Caſes of Mil ar v. Donaldſon, and O/- 


borne v. Donald, * the Injunction was refuſed, without any Trqicy 
Opinion given. Mr. Murphy ſtated Lord Norrbington to have Vacation, 
| ſaid—** It would be Preſumption in Me: Therefore I ſhall 2765, 


„ ſay Nothing as to the Merits.” 
| | Under 


1 
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Under theſe Circumſtances, I think the Injunction was 
rightfully refuſed : For, whatever his Lordſhip's own Op!. 
nion might be, either Way, it was a becoming Decency, 
to doubt. And no Judge ever granted ſuch an Injunction 
to flay Waſte, upon a legal Property, and continued it to the 
Hearing; where the whole Fact was admitted upon the Mo- 
tion, and he in his own Mind doubted of the Plaintiff's Right. 
To what End ſhould an Injunction be granted? Since the 
Matter can not appear in a different Light at the Hearing: 
And it may be ſent to Law directly. To ſtay the Defendant 
from making a Profit, which he may probably be intitled to, 
is unjuſt, | : 


th geb. T he Stationers Company v. Partridge, for printing Alma- 
ruary 170 . 5 þ 

7©9* nacs, is no Inſtance to the Contrary. Lord Cowper conti- 
11 Ann. B. . ; : . 
R. Lucas nued the Injunction to the Hearing, upon Grounds which 
105. he might think bound him to conſider the Plaintiff's legal 
+ Stationers Right to be clear. Their Patent for printing Almanacs had 
Company». been tried at Law, and adjudged for them: Injunctions had 
nes No- been decreed in + Chancery; and any further Trial at Law 
1681. Tefuſed, upon ſolemn Argument. Had not Lord Cowper in- 
2 Show. Clined [trongly for the Plaintiffs, he never would have injoined 
258, Stati - a Work which is annual, and ſerves only for Oze Year. 
* oners Com- 
3 There is no Report of what paſſed on the Motion before 
Wrisht, 17 Lord Cowper. But the Queſtion founding in / rerogaiive ; 
Nov. 1681. . A | 

and the former Determinations having been before the Revo- 

12 Febru- lution 1; Lord Harcourt thought it prudent to make a Caſe 
ary, 1710, for the Opinion of this Court. | 


_ Lucas 105. / 
No Judgment at Law as to this Caſe : But the Injunction granted by Lord Cowper 


Lord Parker ſeemed, on the Argument, to think © that the Calendar was 


remained, 
c ,;t Part of the Com mon- Prayer Book.” 


Theſe Caſes in 1765 add great Weight to the Precedents 
where Injunctions have been granted after the Expiration of 
the Term ; becauſe they ſhew that there was no. Doubt be- 
fore. And l'am perſuaded that if, in 1752, the Queſtion had 
been depending in this Court, Lord Hardwicke would not 
have granted the Injunction in the Cate of Tenn v. Waller; 
how itrong ſo ever his own Opinion might have been. 


Lord Hardvicie laid great Streſs on the Argument made 
Uſe of to ſupport (Cron Copies ; as proſuming the Property 
of Authors. That Argument has ſince prevailed: And it has 
been ſince ſolemnly adjudged, © that there are Copies of. 
Which the King is Proprietor.” 


This 


5F [ID oo WW 
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This Court had no Idea that the King, &y Frerogati ve, 


had any Power to refrain Printing, which is a Trade and 


Manufacture; or to grant an exclufrve Privilege of printing 


any Book whatſoever ; except as a Subject might, by Reaſon 


of the Copy being hi Property. 


The Court agreed with Mr. Juſtice Powell, who ſaid; in 
the Caſe of The Stationers Company v. Partridge, ©* You 
© muſt ſhew ſome Property in the Crown, and bring it with- 
«« in the Caſe of the Common Prayer Book.” Mr. Yorke ar- 
gued it upon this Ground. 


It is ſettled, then, ** that the King is Owner of the Co- 
* ples of all Books or Writings which he had the /e Right 
originally to publiſh; as As of Parliament, Orders of 
% Council, Proclamations, the Common-Prayer Book.” Theſe 
and ſuch like are his own Works, as he repreſents the State. 
So likewiſe, where ) Purchaſe he had the Right originally 
to publiſh; as the Latin Grammar, the Year- Books, c. 
And in theſe laſt Caſes the Property of the Crown ſtands ex- 
actly on the ſame Footing as Private Copy-Right: As to the 
Year -Books, becauſe the Crown was at the Eæpence of taking 
the Notes; and as to the Latin Grammar becauſe it paid for 


the Compiling and Publiſhing it. 
The Right of the Crown to theſe Books is independent of 
every Preregative Idea. | 


The only Doubt, as to the Judgment of the Houſe of 
Lords, upon Rolls Abridgment and Croke's Reports, is, 
© that neither Collection was made. by the Authority, or at 


» the Expence of the Crown ;” and that the King had 0 


Right of Original Publication; the Courts of MWeſtminſier- 
«© Hall having the /e Power to authorize and authenticate 
e the Publication of their ows Proceedings. 


In the Caſe of Manley et al. v. Owen et al. 8th of April, 
1755, a Bill was filed by ſome Printers, who had bought 
from the Lord Mayor the Copy of the Seſſions Paper, to in- 
join the Defendants from printing it. The Lord Chancellor 


went fully into it, upon Affidavits of the Purchaſe, and Au- 


thority from the Lord Mayor; and that it had always been 
uſual for the Lord Mayor, (being firſt in the Commiſſion,) 
to appoint the Printer of the Trials, and to take a Conſide- 
ration for it. The Lord Chancellor thought the Right te 
print gave the Plaintiff the Property; and granted an In- 
junction: Which was acquiſeced under. 
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Ir an Author, by the Common Law, has the le Right to 
make the fir/# Iinpreſſian and Publication, I can not diſtin- 


guiſh his Cale from Crown-Copies, or Copies analogous to 


the S. on- aper ; as Votes of the Houſe of Commons, or 
Trials publiſhed by Authory. 


Suppoſe a Man, with or without Leave to peruſe a Manu- 
ſcript Work, tranſcribes and publiſhes it; it is not within 
the Act of Queen nn; it is not Larceny; it is not Treſ— 


paſs; it is not a Crime indictable; (The phyſical Property 


of the Author, the original Manuſcript remains :) But it is a 
groſs Violation of a valuable Right. 


Suppoſe the Original, or a Tranſcript, was given or lent 
to a Man to read, for his own Uſe; and he publiſhes it; It 
would be a Violation of the Author's Common Law-Right 10 
the Copy. This never was doubted ; and has often been 
determined, 


In the Caſe of Vel v. Re/e, 24th of May, 1732, a Bill 
was filed by the Son and Deviſee of Mr. Webb the Convey- 
ancer, againſt the Clerk, for zntending to print his Father's 
Draughts. Sir Je/eph Jekyll granted an Injunction : and it 
was acquieſced under, 4 | 


In the Caſe of Pope v. Curl, 5th of June, 1741, Lord 
Hurawicke, upon Motion, granted an Injunction as to Pope's 
Letters to Swift» And the Point was fully conſidered, 
Lord Hardwicke, thought, “ ſending a Letter transferred 
«<< the Paper upon which it was wrote, and every Uſe of 
«© the Contents, EXCEPT the Liberty and Property of Pux- 
c LISHING.” 


| When expreſs Cor/ent is not proved, the Negative is implied 
as a tacit Condition. EE, 


In this Caſe too, the Injunction was acquieſced under. 


la the Caſe of T Dube of Queenſbury v. Shebbeare, 318 
ot Faly, 1758, an Injunction was granted, for printing the 
tecond Part of Lord Clarendon's Hiſtory. Lord Clarendon, 
the Son, let Mr. Frances Gwyn have a Copy, His Son and 
Kepreſentative infſted “ he had a Kight to print and publiſh,” 
"The Court was of Opinion ** that Mr. Francis Gwyz might. 
make every Ie of it, except the Profit of multiplying in 
« Print.” It was to be preſumed, Lord Clarenaon never 
intended that, when he gave him a Copy, The Injunction 
was acquieiced under: And Dr. Shebbeare recovered, before 
Lord Mansfield, a large Sum againſt Mr, Gaevyn, for repre- 
icuring ** that he had a Right to print.“ : 


In 


— 2 
. 


* y_ — 
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In the Caſe ef Mr. Forreſter v. Waller, 13th of June, 
1741, an Injunction, for printing the Plaintiff's Notes, got- 
ten ſurreptitiouſly, without his Conſent, was granted. 


From hence, it is clear, that here is a Time, when avith- 
out any poſitive Statute, an Author, has a Property in the 
Copy of his own Work, in the /zga/ denſe of the Word, 4 
guod noſtrum eſt, ſine noſtro Facto, ad Alterum transferri non 
poteſl, Facti autem Nomine, ve! Conſenſus, wel etiam 
Delictum intelligitur. | . 


In this Caſe, the Author has aferted his Property in the 
Copy, from the firſt Moment. Conjent to leave it open, or 
give it to the Public, whether expreſs or implied, is a Fa. 

It is not pretended here. 5 


But the Defendant's Counſel inſiſt, that by the Author's 

Sale of printed Books, the Copy zeceJarily becomes open; 
„in like Manner as by the laventor's communicating a 
«& Trade, Manufacture or mechanical Inſtrument, the Art 
«© becomes free to all who have learut, from ſuch Commu— 
«*« nication, to exercile it.“ | 


The Reſemblance holds oxly in this. —As by the Commu» 
nication of an Invention in Trade, Manufacture or Machines, 
Men are taught the Art or Science, they have a Right 10 uſe 
it ; ſo all the Kxowledge, which can be acquired from the 
Contents of a Book, is free for every Man's Uſe : If it teaches 
Mathematics, Phyſic, Huſbandry; Fit reaches io write in 
Verſe or Proſe ; V, by reading an Epic Poem, a Man /zarns 
Io in ale an Epic Poem of his Own; he is at Liberty. 


But PrINTING is a Trade or Manufacture. The Types 
and Preſs are the mechanical Inſtrument; ; The /iterary Com- 
Poſition is as the Material; which always is Property. The 
Book conveys Knowledge, Inſiruction, or Entertainment : 
But multiplying Copics in Print is a quite diftine* Thing 
from all tae Book communicates. Anu there is no Iacon- 
gruity, to reſerve that Right; and yet convey the free Us 
of all the Look zeaches. | 


In 43 Elia. and 21 Jac. 1, when Monopolies were the Sub- 
ject of much Diſcuſſion, Copies of Literary Works were pro- 
tected; and never thought to be like a Trade, Manrfature, or 
mechanical! Inſttument. <> 


But if the Copy neceſſarily becemes open, as a Gift to 152 
Pubic, by the Printing and Publication ; it muſt lige viſe be 
ſo, as to Crown-Covies: The Cintraty if Wiich is now 


bet led. | 
/ Dd 2 I can 


\ 
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I cati not diſtinguiſh between the King, and a Author, 1 
diſclaim any Idea that the Kg has the leaſt Control over the 
Preſs, but what ariſes from his Property in his Copy. 


Jam bound by the Opinion of the Court in Baftert v. Uni. 


verſity of Cambidge, to ſay that the firſt Publication and 
«« Sale does not, by the Common Law, necęſſarily, and in 
« Site of the Autbor, make his Copy open: Though I ad. 
„ mit, an Author's Conſent to leave it open may be in- 


5 plied from Circumſtances.” 


2dQueſtion; It remains, to confider the ſecond Queſtion, upon the 8th 
of Queen Ann; though | have already, in Part, anticipated 


the Argument. | 


Mr. Murphy ſtrongly contended, from the Amendments in 
the Committee of the Houſe of Commons, and from the 
Change of the Title, that the Parliament meant to rake 
% awway, or to declare there was ns Property at the Common 
25 Law,” 

The Senſe and Meaning of an Act of Parliament muſt be 
collected from what it ſays when paſſed into a Law; and not 
from the Hiftory of Changes it underwent in the Houſe 


where it took its Riſe. That Hiſtory is not known to the 
other Houſe, or to the Sovereign. 


Upon the Face of this Act, the Very Preamble ſtrongly 


äͤmplies a Declaration of the Property at the Common Laau, 


For, it ſpeaks thus —** Whereas of late, (that is, ſince the 
Determination of the Licenſing Act,) “ the Liberty talen by 
% divers Perſons, of printing, re-printing, and pnbliſhing 
% Books without the Conſent of the Authors or Proprietors, 


te to their very great Detriment, and too often to the Ruin 


« of them and their Families ;” For preventing, therefore, 


ſach Practices for the future, &c. 


Now, every Word, almoſt, in this Preamble is emphati- 
cal, and deſerves to be remarked upon, 


When the Legiſlature ſpeak of a Liberty talen, could 


they mean a Claim founded on any Right? If they had, they 
would certainly have ſo expreſſed themſelves: And then, 
probably, the Preamble would have run thus“ Whereas 


5 Bookſellers and divers other Perſons have of late claimed 


« rhe Right of Printing and Re. printing, Sr.“ 


Now the Word Re-printing” is alſo obſervable. For, 


V the fir Printing or Publication was a Gift of the Work to 
the Public, it could be no Ijury to re- print a ſecond Edition 
-— without 


a_ a . 


SG. if 
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wiilout Conſent. But without Conſent of Man; The 

« Author or Proprietor,” (in the disjunctive:) Thereby clear 

ly pointing out t Sorzs of Perſons are inticled to this Pro- 

perty ; the original Author, or his Ant, become alſo the 

Proprietor, either by Aſſignment in Caſe of a private Per- 
ſon,) or by Grant from the Crown. | 


I might, without ſtraining the Conſtruction, ſappoſe that 
by the Words too often to the Ruin of them and their Fa- 
«« milies,” the Parliament mig/t allude to Diſpoſitions made 
by Authors, of their Works, at their Deceaſe, for the Main- 
tainance and Benefit of their Families. | 


But I chooſe rather to go to the firſt Words of the enact ing 
Clauſe — “ For preventing, therefore, the /ike Practices for 
* the future 


Did the Parliament, by the Word Pradices,” mean to 
deſcribe the Exerciſe of a legal Right ? (which the Publica- 
tion of Books would be, if there was no Copy Right) or 
did they mean to point out Acts committed in Fraud and 7o- 
lation of private Rights; which this AQ was made to prevent, 
and which are properly ſtyled Practices ? | 


The Word Practices; is properly applied to the doing 
of illegal Acts; but is improperly and incongruouſly made 
Uſe of to deſcribe the Exerciſe of Right, either ſtrictly legal, 
oreven doubtful. | 


The Preamble is infinitely ſtronger in the original Bill, as 
it was brought into the Houle, and referred to the Commit- 
tee. 


But to go into the Hiſtory of the Changes the Bill under- 
went in the Houſe of Commons It certainly went to the 
Committee, as a Bill to /ecure the undoubted Property of Co- 
pies for ever. It is plain, that Objections aroſe in the Com- 
mittee, to the Generality of the Propoſition: Which ended 
in ſecuring the Property of Copies for a Term; without Pre- 
judice to either Side of the Queſtion upon the general Pro- 
poſition as to the Right, | 


By the Law and Uſage of Parliament, a nexv Bill can not 
be made in a Cammittee : A Bill to /ecure the Property of 
Authors could not be turned into @ Bill te take it away. 
And therefore this is not to be ſuppoſed, though there had 
been no Proviſo ſaving their Rights. 


What the Act gives with a Sanction of Penalties, is for a 
Term : And the Words ** and no longer, add nothing to the 


| Senſe ; any more than they would in a Will, if the Teſtator 
| | gave 
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gave for Years. Yet, probably, theſe Words occaſioned the 
expreſs Proviſo being afterwards added; from the Anxiety of 
the Univerſity-Members, who knew the Univerſities had ma- 
ny Copies. The Univerſity of Oxford had publiſhed Lord 
Clarendon's Hiſtory in Three Volumes, but about Five Years 
before ; and had the Property of the Copy. 


Great Streſs has been laid by the Counſel for the Defend- 
ant, upon the Change of the Title, and the Word“ weſling.” 
being uſed inſtead of the Word“ Securing” | 


The Reſtraining of the Proviſions of the Bill to a Term, 
neceſſarily occaſioned an Alteration in the Title. Securing 
« for a Term” would not import that there was a Common- 
Law Right beyond the Term: And“ Veſting for a Term“ 
does not import that there is no Common-Law Right. If it 
did, the Title is but once read; and, if there had been no 
Proviſo, could not control the Body of the AQ, which 
ſpeaks (in the Preamble to the ſecond Section) of the Pro- 
perty intended to be thereby /ecared to the Proprietor. But 
the Proviſo ſaving the ancient Common-Law Right, is as full 
as could be drawn—* Provided, that nothing in this Act 
<<. contained ſhall extend, or be conſtrued to extend, either 
eto prejudice or confirm any Right that the ſaid Univerſities 
«© or any of them, or any Per/on or Per/ons have, or claim 
*« to have, tothe printing or re-printing any Book or Copy 
already printed, or hereafter to be printed.” What was 
the Right to be ſaved, either as to Books already printed, or 
much more as to Books hereafter to be printed, but the Com- 
mon-Law Right? | 


W1THovuT this Proviſo, it might fairly have been argued, 
that there is nothing in this Act which can prejudice the 
Property of Authors in the Copy : And every Adjudication 
upon the Act ſince it has paſſed, is an Authority that there 
never was an Idea that this Act had decided againſt the Pro- 


perty of Authors at Common Law. 


J have avoided a large Field which exerciſed the Ingenuity 
of the Bar. Metaphyſical Reaſoning is too ſubtle: And Ar- 
guments from the ſuppoſed Modes of acquiring the Property 
of Acorns, or a vacant Piece of Ground in an imaginary 
State of Nature, are too remote, Beſides, the Compariſon 
does not hold between Things which have a phyſical Exiſt- 


_ ence, and incorporeal Rights. 


It is certainly not agreeable to natural Juſtice, that a 
Stranger ſhould reap the beneficial pecuniary Produce of an- 
_ | _ other 
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other Man's Work. Jure Nature æquum eft, Neminem cum 
Alterius Detrimento et Injuria fieria locupletiorem. 


It is wiſe in any State, to encourage Letters, and the pain- 
ful Reſearches of learned Men. The eaſieſt and moſt equal 
Way of doing it, 18, by ſecuring to them the Property of 
their own Works. Nobody contributes, who is not will- 
ing: And though a good Book may be run down, and a bad 
One cried up, for a Time; vet ſooner or later, the Reward 
will be in Proportion to the Merit of the Work. 


A Writer's Fame will not be the leſs, that he has Bread, 


without being under the Neceſſity of proſtituting his Pen to 


Flattery or Party, to get it. 


He who engages in a laborious Work, (ſuch, for Inſtance, 


as 7o/nſon's Dictionary,) which may employ his whole Life, 
will do it with more Spirit, if, beſides his own Glory, he 
thinks it may be a Proviſion for his Family. : 


I never heard any Inconvenience objected to Literary Pro- 
perty, but that of enhancing the Price of Books. This Judg- 
ment will not be a Precedent in Favour of a Proprietor who 
1s found by a Jury to have enhanced the Price. An Owner 
may find it worth while to give more correct and more beau- 


tiful Editions; which is an Advantage to Literature: But 


his Intereſt will prevent the Price from being unreaſonable. 


A /mall Profit, in a ſpeedy and numerous Sale, is much larger 


Gain, than a great Profit upon each in a /ow Sale of a /-/5 
Number. | | h 


Upon theſe Reaſons, I am of Opinion, that there is a 
Common-Law Right of an Author to his Copy; that it is not 
taken away by the Act of the 8th of Queen Ann; and that 
Judgment ought to be for the Plaintif. | 


Mr. Juſtice AsTon—This Caſe has been ſo often, ſo 
fully, and ſo ably argued; the Citations from Hiſtory, De- 
crees, Ordinances, Statutes and Precedents in Weſiminſter- 
Hall, have been ſtated ſo accurately in Point of Time and 
Subſtance ; and the whole Arguments have been gone into 
ſo largely by my Brother Willes; That I ſhall content my- 
ſelf with alluding to them, as now fully and preciſely known, 
without ſtating any of them over again (at large,) which J 
- ſhall have Occaſion to take Notice of. 


The great Queſtion in this Cauſe is a General One: How 
e of 8 


Ann. 


„% the Common -Law ſtands, independant of the Statut 
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© 8 Ann. in reſpect to an Author's /ole Right to the Copy of 
5 his Literary Productions.“ 


The material Facts to introduce that Queſtion, found by 
the ſpecial Verdict, are — That the Book intitled “ The 
«© Seaſons,” was an Original Compoſition by James Thomſon; 
That it was printed and publiſhed by him for his own Uſe ; as 
the Proprietor thereof, at ſeveral Times, from the Beginning 
of the Year 1727, to the End of the Year 1729; and was 
never before printed elſewhere, | ns | 


That the Plaintiff, in 1729, purchaſed this Work of the 
original Author and Proprietor for a valuable Conſideration ; 
that the Plaintiff has from that Time printed and fold this 
Work as his Property; and has ever had a ſufficient Number 
of the ſaid Work, for Sale, at a reaſonable Price,  — 


That the Defendant, without the Plaintiff's Licence or Con- 
ſent, has publiſhed and ſold ſeveral Copies of this Work, which 
were printed without the Plaintiff's Conſent. So, taking it 
affirmatively and negatively, it is expreſsly found“ That it 
% was printed without his Conſent: And it is not found, 
«© that' it was ever made common, or given to the Public.” 
Therefore there is no Room for 7mplying a Conſent, by any 
Arguments whatſoever. 7 TR 


By this Verdict, then, the original Property in this Work, 
and Publication of it by the Author ; his transferring it to the 
Plaintiff ; the Identity of the Work, and of the Copy, 
(which expreſsly makes Uſe of the Name of the Author, and 
purports to be his Work ;) and its Continuing in the Author 
and the Plaintiff reſpectively, uninterfupted, down to the 
Defendant's Invaſion of that Property, is found, 


The Queſtions therefore are (iſt.) Whether an Author's 
« Property in his own Literary Compoſition is ſuch as will 
intitle him, at Common Law, to the foals Right of multi- 
* plying the Copies of it:“ Or (2dly,) ſuppoſing he has a 
<< Property in the Original Com poſition,, Whether the 
« Copy-Right, by his own Publication of the Work, is ne- 
* ceflarily GIVEN away, and his Con/ent to ſuch Gift implied 
«« by Operation of Law, manifeſtly again bis Will, and 
««. contrary to the Finding of the Jury; Or (3dly,) Taken 
3 5 from him, or reſtrained, by the Statute of Queen 
s An. J) ͤ a1 * 25 8 „ is PII Fn 


It has been ingeniouſly, metaphyſically and ſubtilly argu- 
ed on the Part o the Defendant, That there is a Want of 
«© Property in the Thing it/elf, wherein the Plaintiff ſup- 

EE oe no 


„ 
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66 poſes himſelf to be injured ; and conſequently, if there is 
« no Froperty of Right, there is u Iajury or Privation of 


© Right.” 


The Plaintiff's ſuppoſed Property has been treated as quite 
ideal and imaginary ; not reducible to the Comprehenſion 
of Man's Underſtanding ; not an Oꝶjec of Law, nor capa- 


ble of Protection. 


As all the Oljections to this Property or Right being al- 
lowed or protected by the Common Law, reſt entirely upon 
Arguments which endeavour to ſhew ©* that ſuch Allowance 
«« or Protection is contrary to right Reaſon and natural Prin- 
e ciples,” the only Grounds of Common Law originally ap- 
plicable to this Queſtion ;] think it fit (however abſtract they 
may ſeem} to conſider certain great Truths and ſound Pro- 

poſitions ; which we, as rational Beings ; we, to whom Rea 
ſon 1s the great Law of our Nature; are laid under the Ob- 
ligation of being gowerned by; and which are moſt ably il- 
Jaſtrated by the learned Author of The Religion of Nature 
Delineated ; that is to ſa - Ds 15 


«© That Moral Good and Evil are coincident with Right 
* and Wrong :” For, that can not be good, which is wrong; 
nor that evil which is right“. That right Reaſon is the 
«« great Law of Nature; by which, our Acts are to be ad- 
« judged; and according to their Conformity to this, or 
„ Deflexion from it, are to be called /awfu!, or unlawful ? 
„ good, or bad. +” © That whatever will bear to be trie 
« by that Reaſon, is right; and that which is condemned by 
« it is wrong 1.“ “That to act according to right Reaſon, 
and to act according to Truth, are in Effect the /ame 


Then (ſpeaking of Truths reſpecting Mankind in general, 
antecedent to all human Law*—) “ That Man being capa- 
«« bleof diſtinct Properties in Things which he only, of all 
«© Mankind, can call 4s ;?? he fays— s 


«© The Labour of B. can not be the Labour of C; becauſe 
e it is the Application of the Organs and Powers of B, not of 
C, to the Effecting of ſomething: And therefore the Labour 
«« is as much Z's as the Limbs and Faculties made uſe of are 
bt 1 i | | 


Again, © The Eyed or Produce of the Labour of B is net 

* the Efz& of the Labour of C: And therefore this Effect or 

 &. Produce is B's, not C's. It is as much B's as the Labour was 

„ his, not C's ; becauſe, what the Labour of B cauſes or pro- 

« duces, B produces by his Labour; or it is the Product of 

« his Labour, Therefore it is bis; nes C's or any hog ih 
| | «6 n 
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« And if C ſhould pretend to any Property in that, which 7? 
* only can truly call his, he would act contrary to the Truth+.” 


« That to deprive a Man of the Fruit of his own Cares 
„ and Sweat ; and to enter upon it,“ [he is. here ſpeaking of 
the Cultivation of Lands, ] “ as if it was the Effect of the 
& [ntruder's Pains and Travel; is a moſt manifeſt Violation 
*& of Truth: It is aſſerting, in Fact, that to be His, which 


1 Prop. S. 5 can not be His f.“ 


There is, then, ſuch a Thing as Property in Nature and 
Truth ; or there are Things, which Oze Man only can, con- 
ſiſtently with Nature and Truth call 7, $: As Propoſition 2, 


8, 9, demonſtrate. 


And thoſe Things, which only one Man ean truly and pro- 
perly call his, muſt remain his, till be agrees to part with 
tbem by Compact or Donation: Becauſe no Man can deprive 
him of them without his Approbation; but the Depriver mutt 
uſe them as his, when they are mo! his, in Contradiction to 
Trath. For, ** to have the Property” of any Thing, and 


«© to have the /ole Right of uſing and diſpoſing of it,” are 


the ſame Thing: They are equipollent Expreſſions“. 


Property, without the Uſe, is an empty Sound, He who 
1 ſes or diſpoſes of any Thing, does by rat declare it to be 
his ; becauie this is a that he whoſe it really is, can do. Bor- 
rowing and Hiring afford no Objection to this: For he uſes 
what is Vi, own for the Time allowed ; and his dging fo is 


only in One 2 
poſes of it f. 


FROM this Great Theory of Preperty : It is to be collected 


That a Man may have Property in his Body, Life, Fame, 
Latours, and the like; and, in ſhort, in any Thing that can 
be called hist. That it is incompatible with the Peace and 
Happineſs of Mankind to wiolate or diffurb, by Force or Fraud, 
his Poſſeflion, Uſe or Diſpoſal of thoſe Rights; as well as it 
is againſt the Principles of Reaſon, Juſtice and Truch, That 
it is what every Man wovle think unreaſonable in his own 
Caſe. I hat a partial Diſpoſition, by the true Proprietor, of 
a Thing that is his, is not to be carried beyond the Intent and 
Meaſure of the Profricto's Gent and Approbation in that Be- 
half; whether it be the Caſe of borroabirg, hiring, or a Com- 
pact of any other Sort: Of which I ſhall take further No- 


tice, when | ſpeak of Pub icatlonſ. 


I ſhall in the next Place obſerve, That the written Defini— 
tions of Property, which have been taken Notice of at the 


Bar, arc, in my Opinion, very inadequate to the Objects of 
| h : Pro- 


of theſe Ways, in which the true Proprictary diſ- 


” "oY "OT is. VS. * 
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perty at this Day. They are adapted, by the Writers to 
Things in a primitive (not to ſay imaginary) State ; when all 
Things were in common; when the common Right was to be 
geveſted by ſome Act to render the Thing privately and exc/u- 
veya Man's own, which, before that Act ſo done to ſepa- 
rate and diſtinguiſh it, was as much Auolber's. | | 


Theſe Definitions too, when examined, will be found prin- 


cipally to apply to the Neceſ/aries of Life, and the greſſer Ob-_ 


jias of Dominion, which the immediate natural Occaſions cf 
Men called for: And for that Reaſon, the Property, ſo ac- 
quired by Oecupancy, was required to be an Object u/#/fu/ 79 


Men, and capable of being faftened on d. Enough was to be gPuſendorf, 


left for Others As much as any One could uſe to an Adwvan- Lib. 4. c. 5. 
tage of Life before it ſpoiled, ſo much he could fix a Property $:. 


in: Whatever was beyond this, was more than his Share, 


and belonged to Others“. Tis plain too, that the Defini- Locke, 


tion is ſo underſtood by Grotzusf, when he ſays Jus in Res 


« mnferioris Naturæ Deus humane Generi indivifim contulit : 


-- 


« pofſet, quod wellet; et quæ conſumi poterant, cogſumere. 


'Tis evident, ſurely, that theſe Definitions give a Sort of 


Property little ſuperior to the legal Idea of a Beaſt- Common, 
the Bit of Mouth /zai/ched or taken for nece/ary Conſump- 


tien to fupport Life, 


Thus Great Men, ruminating back to the Origin of 


Things, loſe Sight of the preſent State of the World; and. 
end their Inquiries at that Point where they ſhould Zegin our 


Improvements. 


Brooke 2. c. 
. $27 


«© hinc fuctum, quod quiſque Hominum ad ſuos Uſus arripere I Lib. 2. $2. 


But inct Properties, ſays Pufendorft, were not ſettled at {Lib, 4. c. 
the ſame Time, nor by one ſingle Act, but by ſucceſſive De- 4+ Pa. 367 
grees ; nor in all Places alike: But Property was gradually 6. pa. 377 


introduced according either as the Condition of Things, the 
Number and Genius of Men required; or as it appeared re- 
quiſite to the common Peace. 


SINCE thoſe ſuppoſed Times, therefore, of oniverſal Com- 
munion, the Objects of Property have been much enlarged, 
by Diſcovery, Invention, and Arts. | 


The Mode of obtaining Property by Occupancy has been 


abridged; and the Precept ** of abſtaining from what is 
*© Another's,” enforced by Laws. 


3 | | TRE 


— 
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Tre Rurzs attending Property muſt keep Pace with its 
Increaſe and Improvement, and muſt be adapted to every Caſe. 


A D1STINGUISHABLE Exiſtence in the Thing claimed as 
Property: an acTUAL VALUE in that Thing 20 the true 
Owner ; are its eſſentials ; and not leſs evident in the pre- 
ſent Caſe, than in the immediate Object of thoſe Definitions. 


And there is a material Difference in Favour of 7/zs Sort of 
Property ; from that gained by Occupancy ; which before was 
common, and zo! yours; but was to be rendered fo by ſome 
AR of your Own, For THa1s is originally the Author's : And, 
therefore, unleſs clearly rendered common by his own Act 
and full Conſent, it ought fill to remain his. 


| The UT1L1Ty of the Thing to Man, required by the De- 
Pufendorf. finition {| to make it an Object of Property, has been long 
Lib. 4. b. $-gxploded; as appears from Barbeyrac's Note upon this very 
Pa 328. Paſſage; where it is held an unnec gary aud ſuperfluous Con- 


Not. dition. 


Things of Fancy, Pleaſure or Convenience are as much 
Objects of Property: and ſo conſidered by the Common Law z 
Monkeys, Parrots, or the like; in ſhort any Thing merchan- 
dixable and waluable. 12 H. 8. 3. a. b. tc. Bro. Abr. To. 
1 Property,” pl. 44. Compyns Digeſt, 1 Vol. pa. 602. 


The beſt Rule both of Reaſon and Juſtice, ſeems to be, 
ce to aſſign to every Thing capable of Ownerſhip, a legal and 
5 determinate Owner,” 


A Capacity , For, the Capacity to faſten on, as a Thing of a Corporeal 


to ſaſten on, Nature, being a Requifite to every Object of Property, plainly 


not the true partakes of the narrow and confined Senſe in which Property 

only Defini- has been defined by Authors in the origizal State of Things. 

tion : But, I Capacity TO BE DISTINGUISHED anſwers every End of 

- 1 rg Reaſon and Certainty ; which is the great Favourite of the 

zuiſhed,” Law, and is all that Wiſdom requires to ſecure their Poſſeſ- 
| ſions and profits to Men, and to preſerve the Peace. 


+Pope 4 It is ſettled and admitted, T and is not now controverted, 
Curl. Webb but! that Literary Compoſitions, in their original State, and 
v&. Roſe Ld. the Incorporeal Right of the Publication of them, are the 
Clarendon's . private and er PROPERTY of the Author; and that 
Works, they may ever be retained ſo ; and that if they are ra- 
> ny "it hz from him before Publication, Trover or Tre/paſs 
of ( ueen E” — | | | | 
N : | I ſhould | 
Shebpeare, | 
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I ſhould be glad to know, then, in ſuch a Caſe where the 
Property is admitted, ©* How the Damages ought to be eſti- 
« mated by a Jury?” Should they confine their Conſide- 
ration to the Value of the [n+ and Paper —Certainly nor > 
It would be moſt reaſonable, to conſider the known Charac- 
ter and Ability of the Author, and the Value which his Work 
(ſo taken from him) would produce by tbe Publication and 
Sale. And yet, What could that Value be, if it was true, 


that the Inſtant an Author publiſhed his Works, they were to 


be conſidered by the Law as given to the Public; and that 
his private Property in them no longer exited ? 


The preſent Claim is feunded upon the Original Right to 
this Work, as being the montal Labour of the Author: and 
that the Efe and Produce of the Labour is his. It is a per- 
Jonal, incorpereal Property, /aleable and profitabls : it has 
Indicia Certa : For though the Sentiments and Doctrine may 
be called zdea/, yet when the ſame are communicated to the 
Sight and Underſtanding of every Man, by the Medium of 
Printing, the Work becomes a DisT1NGUISHABLE Sub- 
Ject of Property, and not totally deſtitute of Corporeal Qua- 

Itlies. . | | 


Now, without Publication, *tis uſeleſs to the Owner; be- 
cauſe without Prot And PrRoPERTY, without the Power 


of Lee and Diſpeſal, is an empty Sound +, In that State, + V. ante 
'tis loſt to the Society, in Point of Improvement; as well Pa. 2338. 


as to the Author, in Point of Intereſt. 


PUBLICATION therefore is the neceſſary Act, and only 
Means to render this cenfſed Property uſeful to Mankind, 
and profitable to the Owner: In this, they are jorntly con- 
cerned. 


Now, to conſtrue this only and neceſſary Act to make the 
Work uſeful and profitable, to be deſtructive, at once, of 
© the Author's confe/ed original Property againſt his expreſs 
Mill, ſeems to be quite harſh and unreaſonable: Nor is 


it at all warranted by the Arguments derived from thoſe Au- = Bynker- 
thors * who advance That, by the Law of Nature, Pro- ſhock, &c. 


cc perty ends, when cor poreal Pofefſien ceaſes.” 


For Barbeyrat, in his Notes on Pufendorf +, clearly ſhews 1 Lib, 4. 
that the Right 9 from taking Poſſeſſion does ot ceaſe © 6. Not. . 


when there is no Poſſeſſion; That perpetual Poſſeſſion is im- 
pofible ; That the above Hypotheſis would reduce Property 
to Nothing ; That the Conſent of the Profrietor to that Re- 
nunciation ought to appear: For, as Prſeffion is nothing elſe 


but an indiſputable Mark of the Will to retain what a _ _ 
cized ; 


_ 
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ſeized; fo. to authorize us to look upon a Thing as à4ban- 
doned by him to whom it belonged, becauſe he 1s not in Poi- 
ſeflion, we ought to have /ome other Reaſons to believe he 
has renounced his perſonal Right to it. 


Wherefore, ſays he, though we may preſume this, in re- 
ſpect to thoſe Things which remain ſuch as Nature has pro- 
duced them; yet, as for other Things which are the Fruits 
of human Induſtry, and which are done with great Labour 
and Contrivance uſually It cannot be doubted but every One 
avould preſerve his Right to them, ill he makes an open 


Renunciation. 


Now there is 20 open Renunciatien of the Property in the 
preſent Caſe; but a conſtructiue One only, barely from Pub- 
lic ation. RENUNCIATION, or not,“ is a Fa. It is not 
found; and ought not to be preſumed. But the Contrary is 
found: Tis found here ** That it is gainſt his expreſs 
sC Wil.” > 


But it was ſaid at the Bar, if a Man bzys a Book, it is 
« his our.” | ; 

What! is there no Difference betwixt ſelling the Pro- 
PERTY in the Work, and only One of the Copics ? To lay 
«+ Selling the Book conveys all the Right,” begs the Quel- 
tion. For, if the Law protect the Book, the Sale does not con- 
vey away the Right, from the Nature of the Thirp, any more 
than the Sale conveys it where the Szature protects the Book. 


The Propriecor's Con/ent is not to be carried beyond his 
manifeſt latent. Would not ſuch a Conſtruction extend the 
partial Diſpoſition of the true Owner beyond his plain Intent 
and Meaning? Which, from the Principles 1 have before 
laid down, is no more to be done in this Compact than in the 


Caſe of ' Borrowtng or Hiring *. 


Can it be conceived, that in purchaſing a Literary Com- 
position at a Shop, the Purchaſer ever thought he bought 
the Right to be the Printer and Seller of that ſpecific Work ? 
The Improvement, Knowledge, or Amuſement, which he can 
derive trom the Performance, is ali his Oun Bar the Right 

to the Work, the Copy-Right remains in him whoſe Inculiry 


compoſed it. | 


The Buyer might as truly claim the Merit of the Compoſ/e- 
tien, by his Purchaſe, (in my Opinion,) as the Right o 
ruitiplying the Copies and reaping the Profits. | ; 


The Invaſion of this Sort of Property is as much againſt | 
every Man's Senſe of it, as it is againſt natural Reaſon and 
moras Refirde, It is againk the Convition of every Man's 

| | | own 
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own Breaſt, who attempts it. He &rowws it, not, to be his 
own : he 4nows, he injures another: And he does not do ic 
for the Sake of the Publie, but ald Fide et Animo Lucrandi, 


The artificial Reaſoning, drawn from refined metaphyſical 
Speculation, is all on zhat Side of the Queſtion. It is ar- 
guing by Analogy, only, to Things of a ferent Nature 
That it is zo tangible : And the like, . 


The Law of Nature and Truth, and the Light of Reaſon, 
and the common Senſe of Mankind, is on the cher Side. For, 
Jus Nature proprie eft Dictamen rectæ Rationis, quo ſcimus 
guid turpe, quodhoneftum, quid faciendum, quid fugiendum ft. 


If the above Principles and Reaſoning are juſt, why ſhould 
the Common Law be deemed ſo narrow and 1lliberal, as not to 
recognize and receive under its Protection a Property fo cir- 
cumltanced as the preſent ? 


Tae Common Law, now fo called, is founded on the 
Law of Nature and Reaſon. Its Grounds, Maxims ard 
Pr inciples are derived from many different Fountains, (ſays 


Judge Dodderidge , in his Engliſh Lawyer;) from naturalep, , 
and moral Philoſophy, from the Civil and Canon Law, from 167. 


54 to 


Logic, from the Uſe, Cuſtom and Converſation among Men, Doctor and 


collected out of the general Diſpoſition, Nature and Con- 
dition of Human Kind. | 


He ſtates the ſeveral Maxims and Grounds, under the par 


Student 

paſſim a- 
vews the 
_ ſame, p. 6, 
s "345 $1. 


ticular Heads, from whence they are derived : And he places Pa. 161. 


under the Head of Moral Philojaphy a Maxim of the Com- 
mon Law, as borrowed from thence—2Nucd 1:67 fieri non vis, 
alteri ne feceris. 


+ That what is now called the Common Law of England 
*+ was made up of a Variety of different Laws, enacted by the 
„ ſeveral Saxon Kings reigning over diftint Parts of the 
Kingdom; Which ſeveral Laws, affecting then only Par:; 
of the Engliſh Nation, were reduced into one Body and 


© extended equally to the whale Nation by King Alfred; 


appears from Forte/cue's Pre face ;; and that it is therefore 
properly called the Coumon Law of England, becauſe it 
was done ** Utin Jus commune totius Gentis trankret.” 


=. 


$P.6,2, 


But it had an azczenter Original than Zawvard the Confeſ- 


for ; and was at firlt called the Fo/crighr or People's Right; 
(ior it is plain it could not be called the Common Law in Ed. 
ac ar the Con feſſor's Time, for then they ſpoke Saxon; nor in 
il iam the Conqueror's Time, for then they ſpoke French.) 
But it received this Name, when the Language came to be 


altered. 
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altered. And Lord Coke (1 Inſt. 142.) ſays, “the Common 
«« Law is ſometimes called Right, Common Right, Common 
*© Taftice.” Which Obſervations I make upon its general 
Name, to free it from any Imputatic: of there being any 
Thing reſtrictive of its Efficacy in the Name itſelf; or that it 
is not equally comprehenſive of, and co-extenſive with theſe 
Principles and Grounds from which it is derived. 


The Common Law, ſo founded and named. is univerſally 


J Brafton, comprehenfive—TJubens honefia; Prohibens comtraria + ; Its 
Lib. c. 5, Precepts are” in reſpect to Mankind“ Hongſte wivere ; Al- 


even in a 
Ttiing ſo 
trifling. 


IJuſtinian, «« ferum non lædere; Suum cuique tri buere |.” 
Inſt. x. 1, 3. : 


In reſpect to the ſeveral Species of Property; though the 
Rules touching them muſt ever nave been the ſame, yet the 
Ol jects of it were not all at once known to the Common Law, 
or to the World: And many have been di/pured, as not being 
Objects of Property at Common Law, which yet are now 


 e//abliſp:d to be ſuch; as, Gunpowder, c. Cc. Oc. 


In the Year-Book of 12 H. 8 f z. a. b. Great Diſpute was 
made, upon the Footing of Property tos) Whether an Ac- 
5 tion would lie for taking away a Blood- Hound, The Ar- 
guments uſed againſt it were ſuch as have, amongſt others, 
been uſed upon the preſent Occaſion ; vis. That it was of 
no Value nor Profit; but for Pleaſure, That Felony could 
not be committed of it; conſequently, a Treſpaſs. That 
when the Dog was out of the Party's Peſſeſſion, he ceaſed to 
have any Property in him. That a Dog was mo? titbeable; 
would not paſs by a Grant of omnia Bona. That Replevin or 
Detinue would lie of a Dog. 


N. B. Yor ſome of theſe Arguments, (which I have put 
all together, for convenience) in the /ub/equent Caſes 
in Cro. Eliz. and Owen. = 


But p what Pi inciples did the Court determine“ that 
the Action lay?” Upon 7h2/e—** That where any Wrong 
* or Damage is done to a Man, the Law gives him a Remedy. 
« That if it was only a Thing for Pleaſure, yet it was /uff- 


FProperey ** cient ; as a Poppirjayyh, which ſings and refreſhes my 
pPreſerved 


« Spirits, That it was zo? laguful, to take him againſt my 
« Wilt—Hoc facias Alteri, gucd Tibi vis fieri—And that 
though it be not Felony, yet Treſpaſi well lies :— For, if a 
„ Man cut my Ties and take them; *tis Tre/pa/5, though 
© not Felony.” 0 6 


Brooke, in his Abr. of this Caſe, (Tit. * Property, pl. 44.) 
ſays, The Kea/on why this Property was not liable to the 


*© other F.emedics, or Charges, or Modes of Conveyance 
| | e there 


— 


„F ² We oe 
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* there mentioned, is becauſe it was a property not properly 
e known And yet Treſpaſs would lie.“ 


From this Caſe it is clear to me, that though the above was 
uch a Species of Property then not properly known to, or at 
leaſt nor. eftabl:;ſbed by Precedent at the Common Law; yet 
that the Noveity of the Queſtion did zo: bar it of the Common- 
Law Remedy and Protection. That it was ſufficient, that it 
was A DISTINGUISHABLE Property; that it had a DETER= 
MINATE OWNER. That its being a Matter of Pleaſure or 
Pr:fit, to the Owner, made 20 Difference That it was ot 
necefſary, that every Species of Property ſhould be liable to 
all the /me Circumſtances, Incidents or Remedies. That 
the Perſon invading it, had Nothing lo do avith it. And that 
he erred againſt the Rules of Morality aud Fuſtice, in difturb- 
ing Anather's Poſſeſſion or Pleaſure. 


One would have thought, after this Caſe, that Qneſtion 
would have reſted. But in 31 Zliz. Owen 93. Cro. Elia. 
125. Ireland v. Higgins, It came on again, in an Action 
for a Greyhound ; wherein, upon a Demurrer to the Decla- 
ration, it was argued for the Defendant, That there was 
no Conſideration to maintain the Aſſumpſit: For that the 
« Plaintiff was out of Pofſe/ion of the Dog; and being fere 
% Nature, he had loſt his [ntereſt in it, and had no Remedy 
«« for it. But the Action was held maintainable ; though 
the like Arguments were uſed as in the Year-Book. 


The Common Law being founded on ſuch Principles as 
have been laid down, and which are avowed by the above 
Authorities; the Remedy by Action upon the Caſe is ſuited to 
every Wrong and Grievance that the Subject may ſuffer from 
a /pecial Invaſion of his Right: For this Sort of Action partes, 
ſays Lord Cole , according to the Variety of the Caſe. 


That the Iavaſion of the Plainti*s Property in the preſent 
Caſe is the proper Subject of ſuchi an Action; That it may be 
maintained at Cimmon Law, without contradicting any Maxim 
of its own, any Statute of the Realm, or any Principle of 
natural ſuſtice; and | hatit may well undergo a Conſtituti- 
onal Mode of Trial by Jury, fo as to anſwer every End of 
Certainty and juſtice; ſeems to me without any ſolid Objec- 
tion: For, I confeſs, I do zof know, nor can I comprehend 
any Property more emphatically a Man's Own, nay, more inca- 
fable of being miſtaken, than his literary Works. And if an 
Author has really and openly abandoned them, „at might 
be found; or the Plaintiff on ſuc: Prof, would fail in his 
Action. And there may be many Circumſtances properly in- 
quirable in an Aion of this Fort; viz. * if the Compoſition 
be giver to the Public, ade common, abandoned; * if 
*© publiſhed without a Name; if not claimed; ** if alloav- 
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e d to be pirated, without Objeftion” — All this is Evidence 
to the Jury of the Gift to the Public; and not at all above 
the Comprehenſion of a common Juryman : not ſo ideal, 
but that full and ſatis factory Evidence may be given of the 
ſubſtantial Work or Compoſition, and of its original or deri- 
vate Ownerſhip. So, an Author being un#nown, or long fence 


dead; no Aſſignment of the Property; none, or unknown Repre- 


ſentatives; the Edition long deſerted, &c. ; are all Circum- 
ftances that may be brought into Proof. | 


But all the Difficulty lies on the Plaintiff : He is to mate 
out his Right, and the injury done to his Property, | 


In the preſent Caſe, there is zo Chaſm or Interval of Time 
when the Right to this Work can be ſaid to be renounced, 
from the original Publication to the preſent Time; unle/ the 
bare Atof Publication itſelf is to be called ſo. And if that 
alone was to prevail againſt a private Author, why ſhould not 
prerogative Property, founded on the /ame Ground of Argu- 
ments as the genera/ Property of Authors in their Works, be 
liable to the /ame free and univerſal Communion ? For I know 
no Difference, in hat Reſpect, between the Rights of the 
Crown and the Property of the Subject. 


6 That there is any Hardſpip put upon the Defendant in 
«« this Caſe, for that he may err innocently,” I ſee no juſt 
Grounds for ſaying ; becauſe the Defendant 4nows the Work 
is not his, and that he had no original Right to publiſh it. At 
his Peril, therefore, he e to give the Edition; he 
does it with his Eyes open And “ whether it was Property 
«« renounced, or not,” it was his Buſineſs to inguire. 


Upon the Whole, I think an Author's Property in his Works, 
and the Copy Right, is fully and ſufficiently ESTABLISHED ; 
becauſe it is admitted to be Property in his own Hands, and 
that he has the oRIOINAL Right of firſt publiſhing them. 


Further, That this Idea of an Author's Property has been 
ſo long entertained, that the Cor of a Book ſeems to have 
been not familiarly only, but legally uſed as a zechnical Ex- 
preſſion of the Author's s0LE Right of printing and publiſhing 
that Work: And that %% Expreſſions, in a Variety of In- 
ſtruments, are not to be cunſidered as the Creators or Origin 
of that Right or Property ; but, as ſpeaking the Language of 
a known and acknowledged Right; and, as far as they are 
active, operating in its Protection. h 


This appears from the Citations uſed at the Bar, from Hif- 
tory, Acts of State, Proclamations, and Decrees in the Star- 
| | | Chamber, 
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Chamber, particularly in 1586 and 4637, and down to the 


Year 1640: Alſo from the Clauſes in Ordinances and Sta- 
tutes antecedent to the Statute of Queen Azz; and from the 
Expreſſions uſed in that Statute too, which ſpeaks with Pre- 
ciſion of this Sort of Property as a 4&nown ing; and which, 
with as much Accuracy, ſuppoſes the Licence and Conſent of 
the 3 or Proprietor neceſſary to the printing of their 
Works. | 


This Opinion too is ſtrongly ſupported by the concurrent Senſe 
of Judges, to be collected from the Expreſſions they have 
made Uſe of in Caſes at Common Law, at different Periods 
of Time. As in Skinner, ©* that the Statute of Car. 2. 
« did not give the Right, but the Afinn.” In 1 Mod. 2575 — 
« where Pemberton ſpeaks of a Grant to print, “ Hoa far 
ait ſhould ſtand good againſt thoſe wwho claimed a Property 
* paramount the King's Grant:“ And there too, tbe Making 


Title to a Copy is mentioned. 


The Court too, in ſpeaking of Additions to the Almanac 
by Prognoſtication, ſays, They alter the Caſe no more than 
„if a Man ſhould claim a Property in another Man's Copy, by 
© Reaſon of ſome inconſiderable Additions of his Own.” 


In Pender v. Brady! alſo, in an Action for printing the 
Pilgrim's Progreſs, the tHlaintiff is averred to be“ ge TRUE 
„ Froprietor.” TELE 


In The Stationers Company v. Partrid'e, It ſeems that the 
Crown's /ole or original Right to publiſh was FounpeD in 
Property. In 3 Mod. 75—that the Property veſts in the King, 
where no individua! Perſon can claim a Property in the Thing. 
This Argument ſhews that Pemberton thought he could reſt 
the Caſe and the Riz ht of the Crown upon Property only : 
For, here, to get at ſuch Ground, the Argument is far ferch- 
ed and miſapplied; becauſe in a Caſe of this Kind, / there 7s 
no private Froperty, it would not belong to the King; but be 
Common, like Animals fere Nature, or Air, Water, or the 


like. 


And the Caſe of Baſkert and The Univerfity of Cambridge 
is a ſolemn well conſidered Determination upcn the Ground of 
the original Right of Publication belonging to the King. 


So that though there is 20 ferci/e Deciſion in the Point, yet 
this long uniform Idea of ſuch an Object of Property at Law 
deſerves the greate/? Attention and Weight; where every | rin- 
(ile of Reaſen and Juſtice concurs with deciding in Faveur 

of the Property. 4 


It was compared with throwing Land into a Highway. The 


Intent there precedes the Right: As it is given, ſo it may be 
5 | uſed. 
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Second 
Queſtion. 


uſed. But the Intent circum/eribes the Right. Feed it with 
Catilz : and an Action lies: Then, you exceed the Purpoſe 
of the Gift, and become a Mrong-Doer. 


But, 1 this, the uniform Conduct of the Court of 
Crarcervſlince the Statute, in entertaining Bills of Injuncti- 
on without any Regard to an Entry being made of the Work, 
purſuant to the Statute, or to the Suit's being brought within 
the Limitatien of the Three Months, or within the Term 
given for its Protection, ſhews, that hat Court muſt neceſ- 
ſarily have proceeded under the like Idea of a Right antece- 
dent lo, and not newly created by the Statute; For, the Act 
could not mean to give a Right of Property, and an Action 
at Law or a Bill in Equity incident thereto, where the Con- 
dition of Entry is abt complied with. The Declaration, 
That the Author ſhall have the ſole Right of printing the 
«© Book,” muſt be on the Terms and Conditions in the Act. 
The Conſequences of an Action and Injunction are 4vor/e 
than the Penalties: And One Reaſon given by the Act, for 
requiring the Entry, is, „That Perſons may not offend 
«© through Ignorance.” That Circumſtance of Notoriety 
was required by all the Licenſing Acts and Ordinances. 


As to ghe Second Queftion—** Whether the — is 
given away by the Author's Tublication— 


F have already ſpoken upon this Head collectively with the 
firſt ; and ſhall only add, That I am of Opinior. that the 
Publication of a Compof tion does not give away the Proper- 
ty in the Work; but the Right of the Copy Hills remains in 
the Author; and that no more paſſes to the Public, from the 
free Will and Conſent of the Author, than an unlimited Uſe 
of every Advantage that the Purchaſer can reap from the 
Doctrine and Sentiments which the Work contains. He may 
improve upon it, imitate it, tranſlate it; oppoſe its Senti- 
ments: But he buys 20 Right to publiſh the identical Work, 


That the Compariſon made betwixt a literary Work and a 
mechanical Production; and that the Right to publiſh the 
One, is as free and fair, as to imitate the Other; carries no 
Conviction of the Truth of that Poſition, to my judgment. 
They appear to me very different in their Nature. And the 
Difference conſiſts in this, That the Property of the Maker 
of a mechanical Engine is confined to that individual T hing 
which he has made: That the Machine made in Imitation or 


Reſemblance of it, is a different Work in Subſtance, Materi- 


als, Labour and Expence, in which the Maker of the origi- 
nal Machine can not claim any Property; for it is 20 hrs, but 
only a Keſemblance of his: Whereas the reprinted Book is 
the very /ame Subſtance; becauſe its Dodtrine and Senti- 

ments 


I 
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ments are its e/ſential and ſuliſtantial Part; and the Printing of 
it is a mere mechanical 44, and the Method only of publifh- 


7 


ing and promulging the Contents of the Book. 


; | 
The Compe/ition therefore is the Sulſtance: The Paper, Ink, 


| Type, only the Incidents or Vehicle. 


The VaLut proves it. And though the Defendant may 
fay ©* Thote Materials are mine,“ yet that can not give him a 
Right to the Sub/tance, and to the multiplying of the Copies of 
it; which, (on whoſe Paper or Parchment ſoever ut is im- 
preſſed,) muſt ever be invariably the ſame. Nay, his Mix- 


ing, if J may ſo call it, his ſuch like Materials with the 


Author's Property, does not (as in common Cales) render the 
Author's Property /e/s diftinguiſbable than it was before : Por, 


the identical Wark or Compoſition will ill appear, beyond a 


Poſlibility of Miſtake. 


The imitated Mychine, therefore, is a new and a different 
Work : The Literary Compoſition, printed on another Man's 
Paper, is ſtill the /ame, | | 


THis is ſo evident to my own Comprehenſion, that the 
utmoſt Labour TI can uſe in Expreſſions, can not ſtrengthen it 
in my own Idea. Poke 


Suppoſing then that the Author has ſuch Property, and that 
he has not given away or abandoned it by Publication. — 


The next Queſtion 8 Whether the Statute of Queen 


„ Ann has taken it azvay ; or ſo reſtrained it, that an Au- Queſtion on 
ce 7 7 . = : ; 
thor's Right to the Copy expires with the Term limited $ Ann. 


% by that Statute for its Protection.“ 


Whoever contends ©* that this Kind of Property is not 
% known to the Common Law,” muſt alſo contend ““ that 
© this Statute creatts a new Kind of Property, which it ee 
* for a Time only, in the Authors and their Aſſigns, under 
* the Conditions and Limitations ſpecified in the Act.“ 


It muſt be contended too, to ſupport the Arguments that 
Lave been uſed “ that the Legiſlature had in View and in- 


«© tended to aboliſß or ſuſpend for a Time (if the Terms re- 


** quired by the Act were complied with) that Right of uni- 
«© Herſal Communion, which the Publication ot any Work 
« gave indiſcriminately to all Mankind; or (in caſe the 
«© Terms of the Act were not complied with) that ſuch 
«© Right might be /i freely exerciſed, without Offence.“ 


TRR 
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THE IpEA of ſuch a common Right does not appear to have | 
exiſted at the Time of the Statute, or to be warranted by 
any Authority. | 


The Preamble of the Act reproves the LIBERTY of late 
frequently taten, of printing Books and Writings o7rhour 
the Conſent of the Author or P:oprietor ; and treats it as an 
ABusE of a Right, zo? as an Act done in A/ertion of any 
Common-Law Right which the Statute intended to put only 
a temporary Reſtraint to: For, the Act declares it to be done 
% To the Detriment of the Proprietors, and to the Ruin of 
* their Families.“ | 5 


Tais is a very different Language from the Arguments 
now uſed, That there is no Injury, no Privation of Right, 
* for Want of Property in the Thing itſelf.” And yet the 
Property nw, and then, was exactly the /ame. 


The particular Wording of the Enacting Clauſe is very ma- 
terial; as it preciſely adopts the identical Expreſſions anci- 
ently uſed in the Decrees, Creinances and Statutes referred 
to: alike ſpeaking of the Right of Authors, as a 4nown, 


JSubſeſting, transferable Property. 


IJ am not ſatisfied with ſaying ** that ſuch Right may be 
* implied from the Words“ — | hey are /o expre/s, that the 
' Legillature can not beotherwiſe underſtood, than as ſpeaking of a 
known Property. The Copy of the Book,” „ the Title 
to the Copy,” is a technical Recognition of the Right, in 
the Words of the Act. | | e 


This Act was brought in at the Solicitation of Authors, 
Bookſellers, and Printers, but principally of the two Latter ; 
not from any Doubt or Diſtruſt of a juſt and legal Property 

ia the Works or Copy-Right, (as appears by the Petition it- 
ſelf, Pa. 240. Vol. 16. of the Journals of the Houſe of 
Commons ;) but upon the Common-Law Remedy being inade- 
quate, and the Prei difficult, to aſcertain the Damage really 
ſuffered by the injurious Multiplication of the Copies of thoſe 
Books which they had bought and publiſhed. And this ap- 
pears from the Caſe they preſenzed to the Members at the 
Time. ©, rg 


All the Sanction they could obtain, was a Protection of their 
Right, by inflicting Penalties on the Wrong-Doer. 


The Stature extends to no Caſe where the Title to the Copy is 
not entered in the Regiſter of the Stationers Company: 
Which Entry is neceſſary to aſcertain the Commencement of 
Vo the 
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the Term, during which this Protection by Penalties is grant- 
ed. If that requiſite is neglected, the Benefit of the Srature 


does not attach. 


7e General Caſe, of Authors who do vet comply with 
this, is fill open; and of thoſe too that de, who do not ſue 


«within T hree months. 


For, if a Statute gives a Remedy in the Affirmative, (with- | 


out a Negative, expreſſed or implied,) for a Matter which was 
actionable before by Common Law ; the Party may /ue at 
Common Law, and wave. his Remedy by Statute, if he 
pleaſes, 2 Inſt. 200. 2 Roll. 49. | 


A Negative can not be implied here. The Queſtion 
wholly depends upon the Point. Whether it be a Right 
« newly created, or not?“ F it was, then it would receive 
its Birth, Duration and Remedy from the Statute ; and 20 
other Remedy could be purſued. 


But there was an antecedent Common Law Right, the 
Common Law Remedy will remain; and the Statute-Hemedy 
can only be made Uſe of, by obſerving the particular Condi - 
tions which the AQ preſcribes. | 


The Preamble of the Statute, as it was originally brought 
in and went to the Committee, was the fulleft M ertion of 
the legal Property and undoubted Right of Authors at Com- 
mou Law, that could be: And there was no /aving Clauſe 
at all, in the Act. 


When that florid Introduction was abridged, tis moſt pro- 
bable, as the Fact appears, that a Saving Clauſe, was guard- 
edly inſerted. | | 


The Univerfities had conſiderable Copy Rights. Lord 
Clarendon s Hiſtory was but lately publiſhed by the Univer- 
ſity of Oxford | believe the zd Volume did not come out 
till 1707. They came out at different Times. 


The Provifo, however, is general That Nothing in this 
4 Ac contained, ſhall extend either to prejudice or confirm 
«© any Right that the ſaid Univerſities or any of them, or 
any Perſen or Perſons have, or claim to have, to the print- 
ing or reprinting any Book or Copy already printed, or 
© hereafter to be printed.“ | i 


Ir there was not a Common-Law Right previous to this 
Statute, at is this Clauſe to /ave? Not a Right of pub- 
liſhing, to throw it into univerſal Communion as ſoon as it 
comes out. That was no more worth while, than the Pur- 


chafing 
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chaſing a Copy ſeems to me to be, if it is left unþ1 teted 
by the Law, and open to every Piratical Practice. 


It has been ſaid, that this was inſerted, That the Rights 
«© which the nec or Others had, FRED Letters Pa. 
<< tent) might not be affected.“ 


There can be no Ground for u,. For, the Act does not 
at all meddle with Letters Patent, or enact a Title that could 


either frejudice or confirm them. | 


Tris Proviso ſeems to be the Effect of extraordinary 
Caution, That the Rights of Authors, at Common Law, might 
not be affected: For, if it had act been inſerted, I appre- 
hend clearly they could zor have been taken away by Con- 
firudion ; but the Right and the Remedy would ſtill remain, 
unaffected by the Statute. : | 


The repeated Practice of the Court of Chancery, in 
entertaining a Juriſdiction by Bills of Injunction, and for Re- 
lief,, (as appears by many Caſes cited,) evidences the con- 
ſtant Senſe of the great Lawyers in ht Court to be.. That 
«© the Statute did vet ſtand in the Way of a : General Remedy | 
4c upon the A anong: N. „„ 


To ATA Purpoſe, the Caſes mentioned i in Chancery after 
the Expiration of the Time given by the Statute of 8 Queen 
Ann, are extremely material: And the Authority of Lord 
Hardwicke. Lord Talbot, Sir Jeſeph Jekyll, or any other 
great Lawyer, ſitting in Chancery, anc deciding on a legal 
Right, for the Sake of a more effectual Relief given there, 
35 as good an Authority, as if they gave an Ion on | that 
egal Right, in ad Court, | 


They have always | been ſo conſidered, and always fo cited. 


In the very laſt Cs but One, given in the Houſe of 
Lords by all the Judges, (upon a Limnation over upon dy- 
ing without Iſſue, Kelly v. Fowler, in Dim. Proc. in January 
1768,) the Caſes cited were almoſt all of them Determinati- 
ons in the Court of . | 


It is moſt certain, that an Iojunction in Nature of an Injurce 
ion to fiay Waſte, never is continued to the Hearing, where the 
Court is not ſtrongly of Opinion with the Plaintiff: And if the 
Caſe can not be varied at the Hearing, the /ame Grounds upon 
which it is continued, Sci be ſolicient for- l 


tion. 


And therefore where the Deſendant can not vary the Caſe, 
de ſubmits, and the Cauſe ſtops; unleſs the Plaintiff thinks fit 
to go on for ſome further Relief, beſid es the Injunction: Or, 
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if the Deſendant is diſſatisfied with the Order continuing the 
Injunction, he may appeal to the Houſe of Lords. And ma- 
ny Queſtions are finally determined in that ſhort Way. 


Upon the Caſe of Eyre v. Walker, Sir Joſeph Jekyl! grant- 
ed an injunction to reſtrain the Defendant from printing The 
Whole Duty of Man; though the firſt Aſſignment that was 
produced appeared to have been made in December 1657. It 
was ſaid at the Bar, „that it muſt be the New Whole Duty 
of Man; and that it muſt be gouf the Time of the AR.” 
I have compared the Title-Pages of thoſe Two Books. They 
are very different: And the Copy of the Order of the gth of 
June 1735 ſhews it to be the o One. Dr. Hammond's Let- 
ter to the Bookſeller ſhews it to be that in 16579. 


The Anſwer given to the Caſe of Motte v. Falkner, 28th of 
November 1735, before Lord Talbot, for printing Pope's and 
Swift's Miſcellanies, was, ** that this Book of Miſcellanies 
«© was printed in the Year 1727.” But it was argued by the 
Council in Chancery, upon the Foundation that many of the 
Parts of that Miſcellany were printed ſo long before as to 
take it entirely out of the Act; as Contelts and D iſſenſi- 

« ons at Athens and Rome* ;” Prediction for 1708 f;“ 1701 
«© Partriage's Death, 1708 f;“ * Sentiments of a Church + 5 
of England Man 5. Lord Talbet continued the Injunction 9 . 
as to the Whole. | i oe ou | 


In Tonſon et al. v. Waller alias Stanton, 5th of May 1739, || Affgn- 
Þ reſtrain the Defendants from printing Milton's Paradiſe ment by the 

oft, the Injunction was granted by Lord Hardwicke, on orgs 1 
Lord Marsfield's Motion, upon reading the Aſſignment in 2767, 1 
1667 ||; and acquieſced under. Samuel Sy- 

| | monds; and 

In ͤ FVonſon v. Walker and Merchant 30th of April 1752 ; ſeveral 

the Bill had been filed on 20th of November 1751, ſuggeſting meſne Af- 
the Defendants had advertiſed to print Mzlzor's Paradiſe Loft, ſisnments. 
with his Life by Fenton, and the Notes of all the former Edi- 
tions, of which Dr. Newton's were the I½%, in 1749. (Theſe 
laſt Notes were wwithin the Act.) Upon a very ſolemn Hear- 
ing, Lord Hardwicke granted the Injunction. And it was 

enned in the Disjunctive,—** To reſtrain the Defendants 
«« from printing the Lite of Milton, or Milton's Paradiſe Loſt, 


* or Dr. Newton's Notes.” 


Theſe Caſes prove“ that the Court of Chancery granted 
«© Injunctions to protect the Right, on Suppoſition of its 
« being a legal One.” | | 


And no Injunction was ever red in Chancery, upon the 
Common Law Right, till a Doubt was ſuppo/ed to have ariſen 
r . : | in 
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in zhis Court, from the Caſe of Ton/ſon v. Collins (which was 
then depending) having been twice argued, and then ad- 
zourned to be argued before all the Judges: The Reaſon of 
which has often been declared to be, met from any Doubts or 
Difference of Opinion; but merely from a Suppoſition of Col- 
luſion; and which Collufion was afterwards the Cauſe why it 
was neither argues nor determined, : 


Urox THE WHoLz, I conclude, that upon every Principle 
of Reajin, Natural Fuftice, Morality and Common Law ; upon 
the Evidence of the long received Opinion of this Property 
appearing in ancient Proceedings, and in Law-Cairs; upon 
the clear Senſe of the Legi/ature ; and the Opinions of the 
greateſt Lawyers of their Time, in the Court of Chancery, 
tince that Statute ; The RicayT of an Author to the Cory 
of his Works appears to be well founded; And that the 
Plaintiff therefore is, upon this ſpecial Verdict, intitled to 
his Judgment. And I hope the Learned and Induſtrious will 
be permitted from henceforth, not only to reap he Fame, 
but the PROrITS of their ingenious Labours, without 1n- 
terruption ; tothe Honour and Advantage of Themtelves and 
their Families. 5 1 


Mr. Juſtice VArESs was of a different Opinion from 
the Two Judges who had ſpoken before him. | 


He ſaid he ſhould ever be extremely diflident of any Judg- 
ment of his own, when he had the Misfortune to diffent from 
Either of his Brethren : And, after the very learned and in- 
genious Arguments which each of them had now delivered, 
he could not but feel, with particular Senſibility, the unequal 
Taſk he had now before him, : 


He regretted too, that in fo liberal a Queſtion, ſo important 
to the Literary World, and a Queſtion of ſo much Expecta- 
1 tion, there ſhould be any Diſagreement upon this Bench. 
| But he obſerved, that if he ſhould happen to ſtand quite 
1 alone in the Opinion he had formed, his Sentiments would no 
3 Way affect the Authority of the Deciſion. . 


| MWM hatever his Opinion, however, might be; fitting in his 
[ Judicial Capacity, he thought himſelf bound, both in this and 
in every Cauſe, to declare it frankly and firmly. 


After this very decent Preface, he ſpoke near Three Hours 
in Support of his Opinion. It cannot therefore be expected 
that 1 ſhould give the very Words which he ſpoke : But [ 
mall endeavour to convey the Sub/ance of what he ſaid ; 
though not without ſome Injury to the Compolition and 
Language. 


il | — | It 
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It was to the following Effect 


The General Queſtion for the Determination of the Court, 
is, Whether, after a voluftary and general Publication of 
an Author's Works by him/eif, or by his Authority, the 
Author has a s0LE and PERPETUAL Property in that 
Work; ſo as to give him a Right to confine every ſubſe- 
quent Publication to h:melf and his Mans for ever.” 


Before [ enter into the particular Diſcuſſion of this Queſti- 
on, I will lay down One general Poſition : which, I appre- 
bend, can not be on either Side diſputed :—** That in all 
« private Compoſitions, (I mean the Compoſition of private 
* Authors, as contradiitinguiſhed from public Prerogative 
« Copies,) the Right of Publication mutt for ever depend on 
«© the Claimant's Property in the Thing to be publiſhed.” 
Whilſt the Subject of Publication continues his own excluſive 
Property, he will /o long have the ſole and perpetual Right 10 
publiſh it: But whenever that Property ceaſes, or by any Act 
or Event becomes common, the Right of Publication will be 
equally common. | | 


In delivering my Sentiments upon this great Queſtion, I 
will purſue the ſame Methodgin which it was argued at the 
Bar, both in this, and in a former Caſe between T7 onſox and 
Collins: For, I defire (once for all) to be underſtood as de- 
livering my Opinion, upon the Argument of the Council, and 
upon my own Conſiderution of the Matter; and net by Way of 
Reply to any Thing that has fallen from either of my Bro- 
thers. | | 


Ry the Counſel, it was argued on theſe Two Points iſt, 
On the general Principles of [roperty : and 2dly, On the pe- 
culiar, or at leaſt he ſuppaſed U/age and Law of this King- 


dom. 


Firſt then, It was contended, ©* That the Claim of Au— 
„ thors to a perpetual Copy-Right in their Works, is maintain- 
«© able upon the general Principles of Preperty ” And this, 
I apprehend, was a neceſſary Ground for the Plaintiff to 
maintain : For, however peculiar the Laws of this and every 
other Country may be, with Reſpe& to Territorial Property, 
I] will take upon me to ſay, that the Law of England, with 
_ reſpe to all per/onal Property, had its grand Foundation in 
Natural Law. | 


In ſupport therefore of this firſt Propoſition, ſeveral plauſi- 
ble Arguments were ingeniouſly urged by the Plaintiff's Coun. 
ſel. In the firſt Place, they obſerved, Property was defined 
to be. Tus utendiet fruendi; and that an Author has cer. 
tainly chat Right over his own Productions. But 
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Eut this is a Definition that merely relates to the ferſona! 
Dominion of a Prefrietor, and no! to the Object : It reſpect: 
an acknowledged Subjec of Property; not the Object which 
is preſumed to be ſo; (which is now the Queſfion in Diſpute.) 

ay, it even ſappoſes an acknowledged Proprietor; and mere- 
ly deſcribes the Extent of his Dommnion. He who has the 
Property is the Proprietor. But the Dominion of a Propri- 
for can not extend beyond the Duration of the Property : 
No Man can have that Right beyond the juſt lounds of his 
Property. And the Point contended by the Defendant 1s, 
„that a literary Publication becomes no langer an Objedt of 
« Property; that a literary Publication becomes 20 longer 


an excluſive private Right. 


In Anſwer to this, it was contended on the other Side, 
© that an Object of Property is VALVE; and literary Com- 
«© politions have their Value, which is meaſured by the Ex- 
© tent of their Sale. 


FT might here obſerve, that it will be difficult to annex 2 
ſpecific Value to incorporeal Scntiments, when they are ge- 
tached from the Manugcripts, and publiſhed at large. From 
that Time, the Value, with Reſpect to the Author, depends 
upon his Right to the ſole and fr petual Publication of them; 


And the great Foint in Queſtion is, „whether he is intitled 


to that Right, or not.” But laying this Obſervation aſide, 
Mere Value (all may ſee,) will ac, deſcribe the Proterty in this. 
The Air, the Light, the Sun, are of Value ineſtimable : 
But I ho can claim a Property in them? Mere Value does 
not conſtitute Property. Property muſt be ſomewhat exclu- 
five of the Claim of Anotter, EIS : 5 | 


It was therefore alledged, * that a literary Compoſition is 
7 certainly in the /e Dominion of the Author, till he thinks 
<+ proper to prbliſh it -** For, no Man can lawfully take it 
from him, or compel him to publiſh agaialt his Will. 


This is moſt certainly true, But this holds good no longer 
than bile it is in Man ſeript. 


Here, the Deſendant has not meddled with the Author's 
Flanuſcrift, The Work was publiſhed Forty Years ago. The 
Defendant has printed a Set of his Own. He has not med- 
dled with any Property of the Author's ; unleſs the very S7z/e 
a 1 Sentiments in the Work were bis, | 


Ir was neceſary therefore ſor the Plaintif's Counſel, to 
2dvance the Propoſition (and which was the only one that 


alle ded the Cauſe) namely, “ That the Author has a perpe- 
6 fund 


* . OS | 


Property. 


U— 
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&« tual Property in the Style and ſdeas of his Work; and 
„therefore that he or his Affigns will be for ever intitled to 
©« the /ole and exclufiue Right of it.“ 


It was argued, That Inven ion and Labour are the Means 


of acquiring Property ; and that literary Compoſitions are 


the Objects of the Authr's ſole Iains and Labour : Therefore 
they have the /e Right in them. | 


If this Argument is confined to the Manuſcript, it is true: 
It is the Object only of his own Labour, and is capable of a 
fole Right of Pyſſeffion. But it is wot true, if extended to his 
Iozas. 


All Property has its proper Limit, Extent, and Bounds. 
Invention or Labour (be they ever ſo great) can not change 
the Nature of Things; or eſtablih a Fight, where no private 


Right can poſſibly c. 


The Inventor of the Air-Pump had certainly a Property in 
the Machine which he formed: But did ne thereby gain a 
Property, in the Air, which is common to All? Or did he 
gaen the ſole Property in the a&frad@ Principles upon which 
he conſtructed his Machine? And yet theſe may be called 
the Inventor's Ideas, and as much his fole Property as the 
Ideas of an Author. | 


To extend this Argument, beyond the Manuscript, to the 
very IpEAs themſelves, ſeems to me very difficult, or rather 
quite wild. Indeed the invention and Labour, which are 
ranked among the Modes of acquiring ipectic Property in the 
Subject itſelf are ht Kind of Invention and labour, Which 
are known by the Name of Occupancy. In rat Senſe, T- 
vention is defining or diſcoyering of a vacert Property: And 


Labour is the taking Poſeſſion of that Froperty, and beſtowing 
I 


Cultivation upon it. Property is founded upon Orenpancy, 


But how is Feen to be taken, or any Act of Occupancy 
to be aſſerted, on mere intellectual Ideas? All Writers agree, 
that zo AQ of Occupancy can be alicrted on a bare Idea of 
the Mind, Some Ad of Appropriation mult de exerted, to take 
the Thing out of a State of being common, to denote the Ac- 
ceſſion of a Proprietor « For, otherwiſe, how ſhould other 
Perſons be apprized They are not to uſe it? Theſe are Acts 
that muſt be exerciſed upon Something. The Occupancy of 
a 7 hought would be a new Kind of Occupancy indeed. But 
what outward Mark muſt the Property denote Appropriation * 
And if theſe are void of nt which the Act of Occupancy 
requires, it is a Proof to me they cannot be the Ozjca of 


Here 
— — 


— 
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Here another Doubt ariſes, which I can not, I acknow- 


ledge, anſwer—** At what Time, and by what Act, does the 


* Authot's Common Law Property attach?“ 


The Statute of Queen Ann very properly obviated this, 
by fixing the Commencement of his Property from the Time 
of Publication ; firſt, entering it at Stationers Hall. And in 
the Caſe of a mechanical Invention, it commences from the 


Date of the Patent. | 


But if Authors derive their Right from Common Law, (a 
Law which has exiſted from Time immemorial, and there- 
fore long before the Stationers Company exiſted, and can 
have no Dependance on the Stationers Company,) the Au. 
thor's Right will be the /ame, whether he enters it in that 


Book, or not. | 


When therefore does this Idea of the Author's Property ar- 
tach ? In o:her Caſes, as where the Heir has a Right to any 
Species of Property, it commences from his :aking Poſſeſſion. 
An Author is fully poſſeſſed of his Ideas, when they ari/e in 
his Mind : And therefore from the Time theſe Ideas occur to 
him ; or from the Time he writes then down, they are his 
Property. Then if another Man has the /ame Ideas as an Au- 
thor, he muit not preſume to publiſh them: He may be told 
theſe Ideas were 7re-occupied, and thereby became private 


Property. 


It would be ſtrange indeed, if the very Act of Publication 
can be deemed the Commencement of pri vate Property, Even 
after Publication, many Thouſands may never ſet their Eyes 
vpon the Bock : Yet would not theſe have a Right to chooſe 
the ſame Subject? and may they not have the /ame Ideas up- 


on it ? a | 


The Improbability of their Sitting upon thoſe Ideas is not 
to the Point. VF they j0:1d occur to the Author; he has a 
Right to publiſh them. Of this, I think, there can hardly be 
a Doubt, Yet Property, ſays Puffendirf, is a Night by which 
the very Subſtance of a Thing belongs to oe Perion, fo that 
it can not, in the Whole, nor after the ſame Manner, become 
Another's. And the Digeſts ſpeak to the like Effect. Senti- 
ments are free and open to all: And many People may have 
the ſame Ideas upon the fame Subject. In that Cale, every 
one of theſe Perſons to whom they independently occur, is 
equally poſſeſſed and equally Maſter of all theſe Ideas; and 
has an equal Right to them as his own. Is it poſſible then that 
any one Individual can have a /o/e and excluſive Property 


in theſe? | 
| But 
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But there is one Ground more upon which the Plaintiff's 
Counſel contended this Claim of Right; and which, at firſt 
Sight, appears the moſt ſpecious of all. They endeavoured 
to en force this Copy Right of Authors, as a moral and equit- 


able Right; and to ſupport it by Arguments calculated to 
prove that it is ſo. 


For this Purpoſe, Mr. Blackftone obſerved that the Labours 
of the Mind and Productions of the Brain are as juſtly inti- 
tled to the Benefit and Emoluments that may ariſe from them, 
as the Labours of the Body are; And that literary (ompoſi- 
tions, being the Produce of the Author's o Labour and 
Abilities, he has a moral and equitable Right to the Profits 
they produce; and is fairly intitled to theſe Profits fir 
ever; and and if Others uſurp or encroach upon theſe mo- 
ral Rights, they are evidently guilty of Injuitice, in pirat- 
ing the Profits of Another's Labour, and reaping where they 
have not ſown. 


This Argument has indeed a captivating Sound: it ſtrikes 
the Paſſions with a winning Addreſs: But it will be found as 
fallacious as the reſt, and equally begs the very Queſtion in 
Diſpute. For, the Izjuſtice it ſuggeſts, depends upon the Ex- 
tent and Duration of the Author's Property; as it is the YViu- 
lation of that Property that muſt alone conſtitute the Injury. 
IF therefore his Property be determined, n Injury is done 
him. The Queſtion, therefore, is whether ALL the Pro- 
«« perty of the Author did not ceaſ, and the Work become 
« open, by his own Act of PuBLicaTioq.” In that Caſe, 
the Defendant can not be charged with any Injuſtice; but has 
merely exerciſed a legal Right. And however we may lean to 
literary Merit, the Property of Authors muſt be ſubject to the 
ſame Rule of Law, as the Property of other Men is governed 
by. It is, therefore, as capable of being laid open, as auy 
olber Invention of any other Man's: And if, by Publication, 
it becomes common, (as I ſhall obſerve by and by,) Can the 
Author complain of the Loſs ? Can he complain of lofing the 
Bird he has himſelf voluntarily turned out ? 


But it is inſiſted, ** that it conſcientiouſly belongs to the 
Author himſelf, and his Aſſigns for ever; as being the 
«« Fruits of his own Labour,” 


- That every Man is intitled to the Fruits of bis own la- 
g © bour,” I readily admit. But he can only be intitled to this, 
according to the fixed Conſtitution of Things; and ſulject 10 

the general Rights of Mankind, and the general Rules ot 
Property. He mui not expect that theſe Fruits ſhall be 
eternal ; that he 1s to monapolize them to Infinity ; that every 


2 Vegetation 


nnn 
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Vegetation and Increaſe ſhall be confined to him/e/f alone, and 
zever revert to the Common aſs. In that Cale, the Inj uſtice 
would lie on the Side of the Moxopeliff, who would thus 
exclude al! the Reft of Mankind from enjoying their natural 


and ſocial Rights. 


The Labours of an Author have certainly a Right to a 


Reward : But it does not from thence follow that his Re- 
ward is to be infinite, and zever to have an End. Here, it is 


aſcertained, Ihe Legiſlature have fixed the Extent of his 


Property : They have allowed him Twenty-eight Years ; and 
have expreſsly declared, he ſhall have it 20 langer. Have the 
Legiſlature been guilty of Injuſtice? Little Cauſe has an Au- 
thor to complain cf Injuſtice, after he has enjoyed a Mono- 
poly for Twenty-eight Years, and the Manuſcript ſtilt re- 
mains his own Property. It has happened in the preſent Caſe, 
that the Author and his Aſſignee together, have enjoyed the 
Emolument of this Work between Thirty and Forty Years : 
And the Plaintiff fill has the Manuſcript. 


IF a Stranger had taken his Manuſcript from him, or had 
ſurreptitiouſly obtained a Copy of his Work and printed it 
before him, he might then complain of Injuſtice. And here 
lies the Fa/lacy of this ſpecious Argument: it was put as if 
the Author was zetally robbed of the Profit of his Labour; 
As if all his Emolument was foreftalled, without ſuffering 
him to reap any Emolument whatever. 


In that Caſe, it would be the 3ighe/t Injuſtice. But when 
#9 /uch Intruſion has been made upon his Property: when he 
and his Aſſigns have enjoyed the whole Produce of his La- 
bour for Twenty eight Tears together and upwards, What 
Ground can remain for accuſing the Defendant of Immorality ; 
or for the Author or his Aſſigns to ſay ** He is robbed of the 
* Fruits of his Labour!“ | 


Ir an Author is permitted to enjoy his Property according 
to the Nature of it, he can have no Injuſtice done him: And 
F his Situation is ſuch, that he can only diſpoſe of it as other 
Feople can of their Goods; or if he can only diſpoſe of it for 
the firft Publication; Can the Author murmur becauſe he can 
diſpoſe of it only os ether People can of their Property? Shall 
an gurbor's Claim continue, without Bounds of Limitation; 
and for ever reſtrain all the Heſt of Mankind from their aa- 
rural Rights, by an eradleſs Monopoly? Yet ſuch is the Claim 
that is now made; a Claim to an ea clave Right of publi- 
cation, for ever ; For, Nothing leſs is demanded as a Reward 
and Fruit of the Author's Labour, than an 4% late Perpetuity. 


ExAMPLES might be mentioned, of as great an Exertion of 


natural Faculties, and of as merzforig;s Labour in the mecha- 
nical 
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nical Inventions, as in the Caſe of Authors We have a re- 
cent Inſtance, in Mr. Har rison's Tine- piece; which is ſaid 
to have coſt him Twenty Years Application . And might not 
he inſiſt upon the /ame Arguments, the ſame Chain of Rea- 
ſoning, the ſame Foundation of moral Right, for Property in 
his Invention, as an Author can for his? | 


If the Public ſhould rival him in his Invention, as ſoon as 
it comes out, might not he as bell exclaim, as an Author, 
«« that they have r24bed him of his Production, and have ini- 
te quitouſly reaped where they have ht wn?” And yet we 
all know, awhenever a MacCHineE is publihed, (be it ever 
ſo uſeful and ingenious) the Inventor has no Right to it, 
but only by PaTEnT; which can only give him a temporary 
Privilege. | 


As therefore, this Charge of Inju/tice depends upon the 
ExTENT of the Author's Property; (for if no Right is in- 
vaded. mo Injury is done)—Let us now conſider the general 
Rules concerning PROPERTY ; and ſee whether this Claim 
will coincide with any One of them. 


TAE CLaiM is to the STYLE AND 1 of the Author's 
Compoſition, And it is a well-known and eſtabliſhed Maxim, 


(which I apprehend holds as true now, as it did 2000 Years 
ago) That Nothing can be an 04j-4 of Property, which 


* has not a CorPoREAL Subſtance.” 


There may be many different Rights, and particular 4% 
tint Intereſts, in the ſame Subje4; and the ſeveral Perſons 
intitled to theſe Rights may be ſaid to have an Intereſt in 
them: But the Oedt of them all, the principal Subjed to 
which they relate, or which they enjoy, muſt be corporea!. 
And this, I apprehend, is no arbitrary ili-founded Poſition ; 
but a Poſition which ariſes from the necgſſary Nature of all 
Property. For, Property has ſome certain, diſtinct and ſepa- 
rate P9//e/jiom : The Object of it, therefore, mult be ſome- 
thing wifible. I am ſpeaking now, of the O/j-# to which all 
Rights are confined. There muſt be ſomething wi/ible Which 
has Bounds to define it, and ſome Marks to diſtinguiſh it. 
And that is the Reaſon why theſe great Marks are laid down 
by all Writers -—-- [t muſt be ſomething that is le and 
diſtindly enjoyed; that which is capable of all the Rights 
and Accidents and Qualities incident to Property: And this 
requires a Salſtance to ſuſtain them. | 


But the Property here claimed is all idea'; 2 Set of Ideas 
which have no Sounds or Marks whatever, Nothing that is 
capable of a wi/ible Poſſeſhon, Nothing that can alain any 
One of the Qualities or Incidents of P,operty, Their ae 

| | Exiftencs 
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Exiſlence it in the Mind alone; incapable ot any other Myles 


of Acquiſition or Enjoyment, than by mental Poſſeſlion or 


Apprehenſion ; ſafe and invulnerable, from their own /mma- 
teriality : No Treſpaſs can reach them; no Tort dt 
them; no Fraud or Violence diminiſh or damage them. Yet 


theſe are the Phantoms which the Author would graſb and 


confine to himſelf. And theſe are what the Defendant is 
charged with having robbed the Plaintiff of. 


In Anſwer to theſe Objections, it was alledged for the 


Plaintiff, ** that there are many other Inflances of incorporeal 


Rights; ſuch as all the various Kinds of preſcriptive 


© Rights and partial Claims.“ 


But the Fallacy lies in the equivocal Uſe of the Word 
«© Property ;”' which ſometimes denotes the Right of the 
Perſon ; (as when we ſay, © ſuch a One has this Eſtate, or 
«© that Piece of Goods ;)” ſometimes, the Object itſelf. 


Here, The Queſtion is upon the Ole itſelf, not the 
Per/on. I readily admit that the Rights of Perſons may be 


incorporeal, | 


But the Queſtion is now, Whether any Thing can be the 
«© Object of proprietary Right which is not the Obje of 
*© Corporeal Subſtance.” And, for my own Part, I know 
not of any one Inſtince of any one Right which has not 
Reſpe& to corporeal Subſtance. Every preſcriptive Inherit- 
ance, every Title whatever has Reſpect to the Lands in which 
they are exerciſed. No Right can exiſt, without a Sub/tance 
to retain it, and to which it is confined : It would, otherwiſe, 


be a Right without any Exiſtence, 


To get over this, it was ſaid, The Profits of Publication, 
till they are received, are uncertain and caſual, and can not 
in themſelves be an Object of Property. They are alſo in- 
cidental, ariling entirely from the Matter which is publiſhed. 
The Compc/ition therefore is the principal Objet of I ro- 
perty; upon which, all the Profits depend, and which alone 


can intitle the Author to thoſe Profits: For, theſe, like the 


* Vide ants 
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Profits of an Eſtate, depend upon the Property in that Per- 
ſon to whom they ariſe. : | 


If the Author will pretend to a perpetual Right in thoſe, 
he mutt prove he has a perpetual Right to the Ideas which 


produced them. | 


Then the Queſtion returns again, Whether, after Publi- 
cation, the Work continues /o/e/y the Author's for ever.” 


Here, the Maxim occurs which I mentioned before *, That 
Nothing can be an Object of Property, which is not capable 


of 
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of a ſole and excluſive Enjoyment, For, Property, as Puffen- 
dorf obſerves, implies a Right of excluding Others from it. 
For, without that Power, the Right will be infignificant : 
It will be in vain to contend that “hat is your Own,” 
which you can not prevent Others from Saring in. 


It is not neceſſary, I own, that the Proprietor ſhould al- 
ways have the total actual Poeion in himſelf. A potential 
Poſſeſſion ; a Power of contining it to his own Enjoyment, 
and excluding all Others from partaking with him; is an 
Ob ect or Accident of Property. 


But how can an Author, after p1b/:fhing his Work, con- 
fine it to bimſlf ? If he had kept the Manuſcript from Pub- 
lication, he might have excluded ail the World from partici- 
pating with him, or knowing the Sentiments it contained: 


But by publifhing the Work, the whole was laid open; every 


Sentiment in it made public, for ever ; and the Author can 
never recall them to himſelf, newer more confine them to him- 
ſelf, and keep them ſubject to his own Dominion. 


The Quotation from the Inſtitutes relating to wild Ani- 
mals, is very applicable in this Caſe. They are yours, while 
they continue in your Poſſeſſion ; but no longer. So, from 
the Time of Pu/ lication, the Ideas become incapable of be- 
ing any longer a Subject of Property: All Mankind are equal- 
ly intitled to read hem; and every Reader becomes as fully 
polſeſſed of all the Ideas, as the Author himſelf ever was. 


From theſe Obſervations, this Corollary, in my Opinion, 
(for I ſpeak only my own Sentiments) does naturally follow ; 
„That the Ad of Publication, when woluntarily done by 
« the Author him/elf, is, virtually and neceſſarily a GI r 79 
«© the Public.” For, when an Author throws his Work into 
ſo public a State that it muit immediately and unavoidably 
become common, it is the ſame as expreſsly giving 1t to the 
Public. He knows, before he publithes, that this will be the 
neceſſary Conſequence of the Publication: Therefore he mult 
be deemed to intend it. For, whoever does an Act of any 
kind whatever %ignedly and 4#nowing/y, muſt of Courſe in- 
tend every neceſſary Conſequence of that Act. To this i might 
add, that in every Language, the Words which expreſs a Pub- 
lication of a Book, expreſs it as givixg it to the Public. 


But in the Argument, it was contended, ** that the Author 
gives Nothing to the Public, but the mere /eru/il of it; 
„and ſtill preſerves the perpetual Right to the Work :?? 
That an Author's publiſhing and ſelling a Book is only like 
„giving the Buyers ſo _ to a Gate, or 7ickets to 
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% an Opera; that thoſe were only given for the Parties 
*© themſelves, but would not entitle them to forge orher 
«© Keys or Tickets.“ 


To this the Anſwer is, I think, eaſy and evident. If the 
Author had not publiſhed his Work at all, but only lent it 
to a particular Perſon, he might have injoined that particular 
Perſon, that he ſhould only pery/e it;“ becauſe, in that 


Caſe, the Author's Copy is his own ; and the Party to whom 


it is lent contracts to obſerve the Conditions of the Loan : 
But when the Author makes a general Publication of his 
Work, he throws it open to all Mankind. | 


THarT is then, very different from the Caſe of giving Keys 
or Tickets to particular Perſons. The very Condition of giv- 
ing them is the Excluſion of all other Perſons. And theſe 
Keys or Tickets give the Party to whom they are given no 
Property to the Land they paſs through, or to the Opera- 


Houſe : They are given them for a particular Time, and to 


77 them a tranſient Admiſſion, a temporary Privilege only. 
t 


is like an Author's /ending bis Mani/cript to particular 


Friendsz who ſtill retains the Right over it, to recall it 
whenever he pleaſes, | 


But when an Author prints and publiſhes his Work, he 


lays it entirely open to the 'ublic, as much as when an Owner 
of a Piece of Land lays it open into the Highway. Neither 
the Book, nor the Sentiments it contains, can be afterwards 


recalled by the Author. Every Purchaſer of a Book is the 


Owner of it: And, as /uch, he has a Right to make aba. 
Ve of it he pleaſes. 


ProrFERTY, according to the Definition given of it by the 


Defendant's Counſel, is Jus utendi et fruendi.” And the 
Author, by impowering the Bookſeller to ſell, impowers him 
to c:nney this general Property And the Purchaſer of the 
Book makes S:ipu/ations about the Manner of uſing it. 


The Publifber himſelf, who claims this Property, ſold theſe 
Books, without making Contract whatever. What Colour 


has he, to retrench his own Contract, or impoſe ſuch a Pro- 


hibition ? 


Nothing leſs than Legi/ative Power can reſtrain the U/e 
of any Thing, If the Buyer of a Book may not make awhar 
Ne of it he pleaſes. What Line can be drawn that will not 
tend to ſuperſede a// his Dominion over it? He may not 
lend it. if he is not to print it; becauſe it will intrench upon 
the Author's Profits. So that an Objection might be made 
even to his lending the Book to his Friends; for he may 

| | prevent 
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prevent thoſe Friends from Buying the Book ; and ſo the Pro- 
fits of ſuch Sale of it will not acerue to the Author. I don't 
ſee that he would have a Right to copy the Book he has pur- 
chaſed, / he may not make a Print of it: For, printing is 
anly a Method of tranſcribing. 


With Regard to Books, the very Matter and Contents of the 
Books are by the Author's Publication of them, irrevocably 
given to the Publ c ; they become common; all the Sentiments 
contained therein, rendered univer/ally common And when 
the Sentiments are made common by the Author's own Act, 
Evexy Us gf iho/e Sentiments muſt be equally common. 


To talk of reftraining this Gift, by any mental Reſerva- 
tion of the Author, or any Bargain he may make with his 
Bookſeller, ſeems to me quite chimerical. 


It is by legal Actions that other Men muſt judge and direct 
their Conduct: And if ſuch Actions plainly import the Work 
being made common; much more, if it be a eceſſary Conſe- 
quence of the Act, “ that the Work is actually thrown open 
* by it;“ No private Tranſaction or ſecretly-reſerved Claim 
of the Author can ever control that neceſſary Conſequence, 
Individuals have no Power, (whatever they may with or in- 
tend), to alter the fixed Conſtitution of ti hings: A Man can't 
retain what he parts with. If the Author will wo/untarily let 
the Bird fly, his Property is gone; and it will be in vain for 
him to ſay He meant to retain” what is abſolutely flown 
and gone, IS 


There is another Maxim too, concerning Property; That 
* Nothing can be an Object of Property, that 1s not capable 


of difiinguiſhable proprietary Marks.” 


The principal End for which the firſt Inſtitution of Pro- 
perty was eſtabliſhed, was to preſerve the Peace of Mankind; 
which could not exiſt in a promiſcuous Scramble. Therefore 
a moral Obligation aroſe upon all. Thar none ſhould ratrude 


upon the Pon of Another.” But this Obligation could 


only take Place where the Property was diſtinguithable ; and 
every Body knew that it was not open to another. Mankind 
muſt have a Knowledge of what is their Duty, in order to 
obſerve it by abſtaining from every Violation of it: The 
Breach of a Duty muſt be aul, to make it criminal. 


It was neceſſary, therefore, that every Perſon ſhould have 
ſome lndicia, ſome diſtinguiſſting Marks upon his Property, 
to denore his being the Proprietary therein: For, hard would 


be the Law that ſhould adjudge a Man guilty of a Crime, _ 
e 
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he had no Poſlibility of knowing that he was doing the leaſt 
Wrong to any Individual. | 


Now where are the Indicia or diſtinguiſbing Marks of 
Ideas? What diſtinguiſhing Marks can a Man fix upon a Set 
of intellectual Ideas, ſo as to call himſelf the Proprietor of 
them ? They have 20 Ear-marks upon them; 20 Tokens of a 


particular Proprietor, 


If the Author's Name be inſerted in the Title-Page, that is 
no Reaſon : For, many of our beſt and nobleſt Authors have 
publiſhed their Works from more generous Views than pecu- 
niary Profit. Some have written for Fame, and the Benefit 
of Mankind; Others have had ſuch pecuniary Views, only 
tor a Time; and have afterwards left their Work open to 
all Mankind, ; 


On the other Hand, If the Author's Name was omitted in 
the Title-Page, he might equally in/i/# on the Claim: For, if 
the Property be ab/olutely his, he has no Occafion to add his 
Name to the Title-Page. How is it to be known, when ſuch 
a Sort of Property is abandoned ? In all Abandonments, two 
Circumſtances are neceſſary ; an adhual relinquiſhing the Poſ- 
ſeſſion, and an Intention to relinquiſh it. But in what Man- 
ner is the Poſſeſſion of intellectual Ideas to be relinquiſhed ? 
Or how is the Intetion of relinquiſhing them to be manifeſl- 
ed? Mere menial Ideas admit of no actual or viſible Poſſeſſi 
on; and conſequently are capable of no Signs or Tokens of 
Abandonment. 8 : 


The Legiſlature had plainly this Objection in View, when 
they penned the Statute of Queen Ans, to give Authors a 
temporary Property in their Works. For, in the Preamble, 
it is faid *—** Whereas many Perſons may, through Igno- 
% rance, offend againſt this Act; unleſs tome Proviſion be 
«© made, whereby the Property in every ſuch Book as is in- 
«© tended by this Act to be ſecured to the Proprietor or Pro- 
«« prietors thereof, may be aſcertained; Be it therefore enact- 
% ed, That Nothing in this Act contained ſhall be conſtrued, 
«© tc, unleſs the Title to the Copy of the Book be entered 
„ in the Regiſter-Book of the Stationers Company.” And 
from that Regiſter-Book any Perſon may ſee whether the Au- 
thor intended to make a Froperty of his Work ; and they 
may ſee the Duration of ſuch Property : For the Property is 
to commence from the Publication of the Work, provided it 
be ſo regularly entered as the Act requires, 


But if Authors have a Right at Common Cw. they need 
not enter their Books at all with the Stationers Company; 
They may wave that. And in Caſe they do x7 enter them, 


by what Marks, ther, muſt this Property in Ideas be dittin- 


guithed ? 
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guiſhed ; And how will the Difficulty encrea/e, if the Pro- 
perty extends not only to Fourteen, or Twenty-eight Years, 
but for ever? N | 


Therefore it appears to me, That this ©laim of perpetual 
Monopoly is by no Means warranted by the general Principles 
of Property : And from thence I ſhould have thought that it 
could not be a Part of the Common Law of England. 


But I will now conſider the /econd general Ground, upon 
which this perpetual Copy-Right was argued at the Bar; 
namely, the ſuppo/ed Chase and [Law of this Kingdom. | 


Under this Head, it was contended, ©* That the Right of 
an Author to the % Publication and perpetual Monopoly 


of his Works, though it were not maintainable on general 


«© Principles, is yet a Kind of caſtomary Property, a Right 
that has always been allowed and ſupported in this Kingdom.” 


IF it was ſo, it is ſtrange that in all our Laws, where every 
Kind of Property is ſo much diſcuſſed, a Claim ſo extenſive as 


this, is not abſolutely eſtabliſped. And yet it was admitted 


by the Plaintiff's Counſel, ©** That they could not produce any 
*« one Determination in a 'ourt of Law, that had eſtabliſhed 
* any ſuch Kind of Property.” They attempted, however, 
to ſet up ſome extraordinary %ub/itures, to ſupply this Defici- 
. ency. The fiſt was the Finding in the Special Verdict, 
„ that before the Reign of Queen Ann, it was USUAL to 
„ purchale from Authors the perpetual Copy-Rights of their 
© Books, and to ain the ſame from Hand to Hand, for 
* valuable Conſiderations ; and to make them the Subject of 
« Family-Seitl-ments.” 


A Deſcription thus painted, with the ſtriking Ideas of Pur- 
chaſe and Family-Pofſeſſions, may, at firſt Sight, dazzle the Eye, 
and catch our Paſſions : But, when nearer looked at, and fairly 
viewed and examined, we ſhall find it merely an IIluſion. 


There are but two Lights, in which it can be applied to 
the preſent Queſtion: Either, 1ſt, As eſabliſping a cuſtomary 
Property in Fa#; or z2Cly, As ſhewing that there was a ge- 
neral Idea or Notion of ſuch a Right, antecedent the Statute 
of Queen Ann. | 


With Reſpect to the former It is impoſſible that it can 
etabliſh any cuſfomary Claim. It is no Uſage of which the 
Law can take Notice; being merely an Allegation of particu- 
lar Contracts which ſome [ndividuals have made before the 
Reign of Qeen Aun. Whereas, to conſtitute a legal Cuſtom, 
it muſt have theſe two Qualities: Firſt, A Cuſtom mult im- 


port ſome general Right in a Di/firi#, and not a few mere pri- 
vate 
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vate Acts of Individuals; And, in the next Place, ſuch 
Cuſtom muſt appear to have exiſted immemoriaily. All 
Cuftoms operate (if they have any operation) as poſitive 
Laws. The mere Fad of User will be ns Right at all, 
in ig,: But when a Cu/iom has prevailed from Time imme- 
mortal, it has the Evidence and Force of an inmemorial Law. 


If the Cuſtom be general, It is the Law of the Realm It 
Local only, It is Lex Loci, the Law of the Place. 


Now, all Laws are general, as far as the Law extends ; 
and all Cy/toms of England are of Courſe immemorial. No 
I/oge, therefore, can be Part of that Law, or have the 


Force of a Cuftom, that is vt immemorial. 


Here, no ſuch general or immemorial Uſage is ſuggeſted ; 
This finding is merely an Allegation of particular Contracts 


made with particular Individuals before the Reign of Queen 


Ann. 


So far, it is true, appears upon this finding ** That prior 
to that Reign, Copies have been purcha/ed for valuable 
«© Conſiderations, and made the Subject of Family Setile- 
nent. — But, how long before? Whether One Hundred 
Years, Fifty Years, or Ten Years, is not ſtated. Very cer- 
tainly, it could not be immemorial - For, the Art of Printing 
was not known in this Kingdom, “ till the Reign of Ed. 4. 
Therefore the Contracts could not be derived from the an- 
cient immemorial Law of the Land, And, conſequently, they 
could not create a Species of Property which was unknown 
to that Law. | 


It is indeed impraQiicable, to draw any Inference from ſuch 
a Propoſition as this is. For the Verdict does not find that 
«© theſe Rights were ever enforced againſf STRANGERS.” 
The Parties would undoubtedly acguieſce in the agreement : 
And the Families on whom they were ſettled would no! re- 
ject a Settlement, however chimerical. But, unleſs it was 
ſhewn that theſe Claims have been enforced againſt Stras- 


gers, no private Contrafs or Family-Settlements can impoſe 


a Law upon the Fub/ic. 


It is ſaid, They ſerve to ſhew there was a general Idea 
and Apprehenfion of the Exiſtence of ſuch a Right, before 
„ the Statute of Queen Ann Admit the Idea had been 
ever /o general; What are we thence to infer ? If the Ideas 
and Sentiments and Apprehenſions of Individuals were ſuffi- 
cient Ground whereupon to eſtabliſh a Species of Property; 
What a vaſt Extent would this carry it to! 


Immenſe Ideas of Property were raiſed in the South-Sea 
Stock, in the Year 1720. In that Year, innumerable Rights 
of 
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of this Kind were bought and ſold; and theſe Tranſactions 
aſſed between Parties whoſe Ideas were as ianguine as any 

Authors could be that the Ideas they fold were real Pro- 

perty: And yet the Subjects that were ſold were, in Truth 


and Fact, no real Property. 


The Good-Will of a Shop, or of an Ale-Houſe, and the 
Cuſtom of the Road (as it is called among Carriers, ) are 
conſtantly bargained for and fold, as , they were Property. 
But what are theſe? Nothing more than the Good-Will of 
the Cuſtomers, who may withdraw from them, the very next 
Day, if they pleaſe. The Purchaſer of this Cuſtom or Good- 
Will gains no certain Property in it; he has no Power to con- 

ne it to himſelf, nor can he uſe any Power to prevent other 
People from gaining the Cuſtom, Itis an Advantage, indeed, 
ſo far of Service, as it gives the Purchaſer a Priority for Cuſ- 
tom. And ſo it is in the Caſe of the Publication of a Book: 
It gives a Priority, and gets a Set of fiſt Cuſtomers. But none 
of theſe Caſes can eſtabliſh an a&/olure, perpetual, exclufive 


Property. 


Whatever Ideas Individuals may form, or however they 
may traffick among themſelves in imaginary Claims, they can 
not affect the real Right of the Public, who are no Parties 
to ſuch Contracts: They can't create Law. | . 


It js a well known Maxim in our Law, that no Man 
© can by any Device whatever, create a new Conſequence 
* out of an Eſtate, or innovate upon the Law of the Land.” 
He can not annex to his Eſtate any ovel Conditions that are 
inconfi/lent with the Nature of the Eſtate: Much leſs, can 
the Acts gr Intereſts of Individual. abridge the Pubiic of their 
natural Right, or eſtabliſh Monopolies. oe 


The next Arguments urged in Favour of this Claim, were 
the 4 By Laws of the Stationers Company; the former, 
made in Aug«/t 1681 ; the latter, in May 1694 ; The former, 
recognizes it. It aſſerts *, that divers of the Members of the * y, ante, 
Company had great Part of their Eſtates in Copies; and that p. 2306, 
by.the ancient Uſage, of that Company, when any Books or 2397. 
Copies were entered in their Regiſter of any of 'the Members 
of that Company, ſuch Perſons were always reputed the 
Proprietors of them, and ought to have the ſole printing of 
them. The next is the ſame +, only with this additional En- T V. ante, 
try (after theſe two Recitals,) and reciting that the Copies P 2308. 
«« were conſtantly bargained and ſold, amongſt the Members 

of the Company, as their Property; and deviſed to the 
„ Children and Others, for Legacies, and to their Widows, 
« for their Maintenance ;” It is ordained, that when any 


Entry ſhall be duly made of any Book or Copy, by or for any 
| | Member 
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Memoer ot the Company; in fuch Cafe, if any othe Mem- 
ber ſhall, without the Licence or Conſent of the Member for 
or to or by whom the Entry is made, print, import, or expoſe 
to Sale, Sc, They ſhall for every Copy forfeit Twelve 
Pence. | 


The Vrew of inſerting theſe By. Laws in the Special Ver- 
dict, was, firſt, to draw from the Preamble, ſomething in 
Fawour of Copy Rights; and, in the fecond Place, to thew 
that theſe Rights were protected by theſe By-Laws, 


With Reſpect to the firſt—— Whatſoever theſe By-Laws, 
have or might have ſuggeſted in Favour of this Claim, they 
would be certainly ya Evidence at all. They are confined 
to the Members of that Company, and could not be read 

againſt the preſent Defendant, who is wo Member of their 
Company, nor ſubject to their By-Laws. They are confined 
too to ſuch Books as are entered in the Regiſter-Book of that 
Company by to or for ſome Member of the Company : And 
this is founded on the ancient Privilege of tha. Company ; and 
can only affect their own Members. 3 


So peculiar a Claim is ſo far from being a Proof of a Com- 
-mon-l aw Right, that it is an Argument againſt it. For, if 
ſuch a Right exifted by the Common I aw of the Land, it could 
not be ſpoken of as ſubſiſting only by 'U/age of the Company. 


But we are on a Queſtion of LAW: And zhar is only to be 
determined on legal Principles, and not upon the Allegation 
of a particular Set of Men. Here is a Queſtion, © Whether 
« this or that Article of Property belongs to A. or B.“ And 
upon a general Queſtion, Whether ſuch a Thing is the 
« Subject of Property, or does, freely belong to all,” it is the 
Law that muſt determine; net the By- Laws of the Compa- 


ny of Stationers. oY 

It would be ſtrange indeed, if this great Point which the 
Courts of Law have thought /o arduous to determine, were 
to be decided at laſt by the Opinions and Reſolutions of the 


Stationers Company. 


With reſpe& to the ſecond View of inſerting theſe By- 
Laws in the Special Verdict; namely, “ the ſhewing that 
«« theſe Rights of Authors were protected by theſe By-Laws” 
— Theſe by-Laws ſeem as deficient in this View, and as lit- 
tle capable of eſtabliſhing this Point, as they were in the 
former View, and in Support of the Right itſelf. | 


Theſe By-Laws, in the firſt Place, have no Relation to the 


Claims of Autborſpip. The Copies they refer to, are only thoſe 
| | Copies 


H_——_— 
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Copies which particular Members of the Stationers Company | 


had the Privilege to print; either by Patents to Themſelves, 
or by Licence of the Stationers Company. In the next Place, 
they do not give protection, they do not pretend to give protec- 
tion, to any but thoſe of their own Compuny The Offence 
of infringing thoſe Rights, and the Penalties inflicted, are 
confined to their own Members only: And the Penalty is given 
to the Company * Themſelves, The Whole is nothing more 


* V. ante, 


than a Corporate Regulation of their own Company. Many p. 2407, 
Members of that Company were poſſeſſed of Copies ; and 2308, 


Others, of particulat Allotments from the Company for the 
ſole printing of their own Books: And, to preſerve proper 
Order amonjt them/elves : the Books, that each Member was 
allowed to print, were entered in their Regiſter ; that every 
One's Claim might be known among T hemſelves, and they 
might not intrude upon Each Other*s Right. 


But theſe Entries and By-Laws extended no further than 
to the Members of that Company No Author whatever had 
from them, the leaſt Pretennon to Copy-Right.” And even 
_ theſe Members themſelves could have no Redrets againſt 
Strangers; but only amongſt Them/elves, Theſe By Laws 
provided no Remedies againſt other Perſons: Nor indeed had 
the Company a Right to impo/e their Reſtrictions on any but 
their own Body. Where then is that Copy Right of Authors, 
which they plead for? Or that general Protechion which theſe 
By-Laws have been imagined to afford to them ? 


But other Things were urged at the Bar, and ſeveral other 
Matters were ſubſtituted, to account for the Want of Judicial 
Determinations in Favour of this Claim; As, the Sharters 
of the Stationers Compary ; two Proclamations of H. 8. and 


Queen Mary ; two Decrees in the Star-Chamber; two Or- 


dinances made in the Time of the Uſurpation ; and the Li- 
cenſing Act of 13 & 14 of C. 2. | | 


Theſe extraordinary Acts of State were quoted as giving 
Protection to Copy Rights, and to account for the Want of 
Judicial Determinations. But None of them, except the 
Statute, come regularly before Us; fo that we can properly 
take Notice of them. 


If theſe were mater ial to the deciding this Queſtion, they 
ſhould all, I apprehend, excepting the Licenſing Act of C. 2. 
have been found by the Jury. For, all the Reſt are particular 
inllruments; and if admiſſible at all, they were Matter of 
Evidence, and not of Law : They could not come properly 
before Us by Way of Argument, from the Bar ; nor can. we 
regularly take Notice of them, upon the Bench. . 
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But I mention this merely for the Sake of Precedent and 
Regularity ; meaning, at the ſame Time, to wave al: Objec- 
tions of this Sort, and to conſider the ſeveral Inſtruments 
themſelves, | 


Firſt, As to the Charters of the Stationers Company—The 
chief Streſs was laid on theClauſe in the Charter of 36 C. 2, 
witch mentions the Proprietors of ( opics entering their Books 
or Copies in the Regiſter- Book of the Stationers Company; 
and declares that they ſhould thereupon have the /ame Right 
as had been uſual for One Hundred Years paſt. 
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But the Proprietors of Books and Copies to whom this te- 
fers, were merely thoſe Members of the Staiioners Company, 
who had the ſole printing of Books by Patent. And we ſee by 
their By-Laws, they claim for I hemſelwves and their Members 
z peculiar Privilege in Copies. And there is an ancient U/age 
of the Company reterred to and confirmed, as the Uſage which 
exifted for One Hundred Years paſt. It is not pretended, 
that ſuch Right exiſted immemorially. And whatever theſe 
Charters may have ſuggeſted, 20 Charters from rhe Crown, 
and conſequently ro Expreſſions in ſuch Charters, could affect 
Wu the general Rights of the Subject. And it would be ſtrange 
1 indeed to infer Cage of Law from Grants made to the Sta- 
þ troners Company. | 
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When the Prerogative made ſuch extraordinary Strides as 
# it did at that Time, the Company were impowered to /earch 
4 5 the Houſes of all Printers and Book ſellers, and to eixe all 
= Books that were contrary to any Statute then made or that 
4 ſhould be made, c. 


Are we thereſore to conclude, or could we draw any De- 
ductions (either legal or hiſſorical) that ſuch Search, Seizings 
or Impriſonments could be legal in themſelves? And as to 
the Frotection theſe Charters gave to Copy- Kights—they do not 
pretend to extend to any Claim of Copy-Right ; but, to ſuch 
Perſons only as ſhould enter their Books in that Company's 
Regiſter. Bot if Authors had any Common-Law Right, it 
would be equally good, whether they entered them there or 
not: For, ſuch Entry can not extend nor abridge that Right, 
if they really had it, | 


The Inftitution “ that all Books ſhould be entered in that 
«© Regiſter,” was merely political The Defign of it was, 
to ſuppreſs /editions, heretical or immoral Books. The if 
/erting in theie Regiſters the Claims of Patentees or any 
Others, was an original Inſtitution of the Srarioners Com- 
any, and extended no further than their own Members, With 


Reſpect to all Orhers, theſe Privileges extended not to Sem. 
| | This 
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This concerned merely their own Government : And ther 
own By-Laws could not extend further than their own Com- 
munity. | 


The two Proclamations were ifſued, One by H. 8. (as de- 
ſpotic a Prince as ever ſat upon the Throne ;) the Other, by 
his bigoted Daughter Queen Mary; and relate to other Pur- 
poſes. The Former was a general Proclamation againſt the 
printing any Books whatſoever without a Licence: and that of 
Queen Mary, from printing what ſhe called heretical Books. 


What have theſe to do with the Copy-Ripht of Authors ? 
Theſe Excluſions extend as much to xe, as to Another If 
the Book was offenſive, it was indifferent to the Court, 4vho/e 
it was. | 


The Patents cum Privilegis granted the Book to particular 
Perſons, for a certain Term of Years, —From hence it was 
ſaid, “ it was #2 Innovation in Authors to claim this eæcluſive 
« Right.” The Patents that were aſſerted in this Part of the 
Arguments, were taken from Ames's Typographical Antiqui- 
ties; and were fo arbitrary groſs and abſurd, that One would 
not have expected ſuch a Quotation. Growte had a Patent 


for the * Primer of Saliſdury Uſe ; + Saxton, for all Maps Qy. vide 
and Charts of Exglund; and g Tallis and Birde, and alſoAmes, d. 
Morley, for the printing of Mulick : and || Symcoche, for all 496. 


provi 


ber, e. on one Hide of a Sheet, or any Part of a Sheet ;f V- Ames, 
e 


: ; p 541. to 
the other Side was white Paper. In all theſe Patents CL temp. 


there were Penalties inflicted ; and they had Power given Queen Eliz. 
them to eie Books, and /earch Houſes. They are too groſs, 1 b. 536, 
to be argued from: But they exclude all Notion of Proprie- 539. temp. 
tary Right. The Grant was given to the Printers, Themſelves, Queen Eliz, 
without any Regard to the Authors, or new Compoſitions. $ F. 569. 
The very Name of being Patents to Printers, and the Limits P. 570. 


fixed, ſhew that they exclude all Ideas of a /iterary Right, 
and a Property ſubſiſting in the Luthor. 


Next, we are told of ſom“ Proceedings in the SrAR- 
CHAMBER ; a Court the very Name whereof is ſufficient to 
blaſt all Precedents brought from it. But Iwill do the Gen- 
tlemen the juſti ce to ſay, they did not mean to adduce them 
as Autborities ; but to apply them as hifforical Anecdotes in 
their Favour. | | | 


It was ſaid, in One of theſe Decrees *, That no Perſons ,, Tune, 
ſhould print any Book, Work, or Copy againſt the true Intent 1585. Vide 
and Meaning of any Letters Patent, or Prohibition of any ante, p. 
known Law of England, or other Ordinances laid down for 2312. 
the good Government of the Stationers Company, c. And 
this Decree was afterwards by the Command of 7ac. 1. or- 
dered to be put in Execution. 


Is 


a. 
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+ Or 1637, In 1607 7, It was Ordered by a Decree, That no Perſon 


Qu.V. 


ante, p. 
2313. 


I See zInſt. grant. 


ſhould print any Book, which the Stationers Company ſhould, 
in their Books, prohibit ; and which that Company ſhould, 
by Letters Patent, have a Right of Printing. 


Such were the Edits of that imperious Court. And is it 
poſſible to apply this deſpotic Decree to the legal Rights of 
Authors, in any Right? Tyrannica! and illegal as the Star. 
Chamber was, the /e Juriſdiction they poſſeſſed was in 
Criminal Matters reſpecting Books; and theſe only, (as 
their Decree mentions,) in ſuch as were bad. 


They conſidered all Infringements of Patents and Grants 
of the Crown, as Contempts of Royal Authority : and on that 
Idea they ſupported any Patent the Crown thought proper to 
For, as Lord Coket obſerves, “ ſuch Boldneſs the 


182, 183. ** Monopoliſts took, that often at the Council-Table, Star- 


„Cap. 3. 
The 5th 


«© Chamber and Exchequer, Petitions, Informations and Bills 
* were preferred, pretending a contempt for not obeying 
© the Commandments and Clauſes of the ſaid Grants of Mo- 
*« nopolies, and of the Proclamations concerning the ſame.” 
For preventing which Miſchief, Lord Coke ſays, that Branch 
of the Statute was added, which directs, That all Grants 
„of Monopolies ſhail be tried and determined by and oc- 
«« cording to the Common-Law.” In that of 21 James the 
Firſt“, a Yroviſo was contained, that it ſhould not extend 
eto any Patent of Privilege concerning + Printing.” There- 


vs ms, YN as to zhe/e Patents, the Star-Chamber continued the 


3 Inſt. 18 5 


ſame uſurped Power of enjoining Obedience, and puniſhing 
Contempts. CO 


But the Decrees of this arbitrary Court can not be applied, 
either judicially or hiſtorically, to civil Ca/es, or (more par- 
ticulariy) to the pre/ent Cale. | 


Of ſuch Kind of Patents the Stationers Company were the 
Ingroſſers. Some aſſumed Claims and Authorities were al- 
lowed to them, for the printing of particular Books. They 
were of Service to the State in ſuppreſſin g any ſeditious Books: 
And ſo that Authority in them (however unwarrantable in 
itſelf) was preſerved to them; and the Star-Chamber ſecur— 


ed it to them 


By the Charter of Queen Mary, the Company of St ition- 
ers were made a kind of literary Conſtables, to ſeize all Books 


that were printed contrary to the Statute, We. And, as Mr. 
Yorke obſerved in arguing the Caſe of The Univerſity of 
Cambridge v. Baſeelt,, hen once the Company were made 


abſolute, they attempted to execute ſuch Outrages that no 
| body 


P 
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body could ſubmit to And the Star-Chamber ſupported 
them, and inſiſted upon Obedience to the Stationers Compa- 
ny. No Book was allowed to be printed, till it was entered 
in their Regiſter: And conſequently, they might ſtop what- 
ever Publication they pleaſed. The Star-{ hamber was equal- 
ly zealous in ſupporting the Intereſis, as the Pravers of that 
favourite Company of Stationers: And therefore they ex- 
erted the Terrors of their Authority to enforce the Privilege 


which had been granted to them or to any of their Members, 


by Patents or Charters from the Crown, And this they did, 
under their Criminal Juriſdition, by, aſſuming a Power, in 
virtue of it, to puniſh for Diſobedience to the Patents and 
Reyal Grants, which they were poſſeſſed of. | 


They did not otherawi/e interfere ; where there was no 
Grant or Prohibition, to give them a Colour for it. That 
Court with all their Extravagance, extended their Juriſdicti- 
on in this Matter, only to the Grants of the Crown, or to 


the Ordinances of the Stationers Company. Can this, then, 


be any Proof at all of the inherent Right of Authors in their 
Copies of their Works? A Right, which if it exiſts at all, 
is an original ind pendent Right. Do theſe Decrees ſerve for 
the Protection of ſuch Rights of Authors? Are they ſo con- 
cluſive, as to account for and ſupply the Want of any other 
Determination in their Favour ; when the whole Right which 
was the Subject-Matter of them, is confined to the Stationers 
Company, or to thoſe that had Patents from the Crown ? 


The next favourite Topic of the Plaintiff's Counſel was the 
Ordinances made by the Houſes of Parliament. But they 
were calculated to political Views ; except what related to 
the Stationers Company: And no h rotection is given by them 
to the Copy-Rights of Authors in general. What related to 
the Stationers Company is adapted to the particular Privile- 


ges of that Company and its Members. The Ordinance in 


1649, is, That no Perſon ſhould print or reprint any Book 
© or any Part of a Book that was granted to the Stationers 
© Company, Without their Conſent; nor any Book or Part 
© of a Book which was entered in their Books to or for any 
«© Member of the Company, without the Conſent of the 
«© Owner, Sc.,“ The Deſign was to ſtop the Publication of 
thoſe Papers which the Royalilts publiſhed. 


The Title of the other Ordinance “ was for ſtopping unli- x, 1622. 
cenſed, ſcandalous Publications He. And therefore it is en- Qu, a 
acted, That no Book ſhould be publiſhed, unleſs it was a- ante, p. 
proved by the Licer ſer.” And by the ſame Ordinance, tue 2313. 
Stationers Company were authorized to ſearch for all unal- 
lowed Printing Preſſes employed in Printing unlicenſed Books, 
Ic, | : | 


The 
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The whole of theſe Ordinances, from the Beginning to 
the End, were adapted to the ſame political Views; except 
that particular Clauſe which is entirely confined (like the 
Star Chamber Decrees) to the Privileges which had been 
granted to the Stationers Company, and the particular Claims 
of their Members, | 


Bat there is not a Clauſe that ſtates or prote&s the Copy- 
Right of Authors. | | 


The Statute of 13 & 14 C. 2. c. 33. (the Licenſing-AQ,) 
was next mentioned at the Bar: And the Plaintiff's Counſel 
argued that it contained a Recognition of the Copy-Right, 
and ſuch a Protection to Authors, that they need not to ſeek 
any other. In Proof whereof three Clauſes of that Act were 
quoted. In the Sth Section, is a Proviſo to ſave the Rights 
and Privileges of the Univerfities touching the licenſing or 
printing of Books. By the third Section, no private Perſon 
may print any Book, unleſs it be entered in the Stationers 
Company's Regiſter-Book, and licenſed, &c. The twenty- 
third Section contains a Proviſo to ſave the Rights and Privi- 
leges of particular Perſons who have Grants from the Crown, 
according to their reſpective Grants. | 


But how will theſe Clauſes avail thoſe Authirs who are not 
Members of the Stationers Company, nor have any part/icu- 


tar Grant of an excluſive Privilege ? Or if the Author had 


failed to ener his Book in the Regiſter-Book of the Com- 
pany of Stationers, What Relief or Redreſs could he have 
had ? 


For my own Part, I cannot collect from any of theſe ſe- 
vera] Inſftiuments, any Authorities that favour the preſent 
Plaintiff. They were no Security to the Copy-Rights of Au- 
thors in general: Nor can they account for the Want of le- 
gal Determination in favour of the Plaintiff's Claim. The 
Patents were enormous Stretches of the Prerogative, to raiſe 
a Revenue, and to gratify particular Favourites, without the 
leaſt Regard to Authors and new Compoſitions. And all 
the Reſt of theſe Authorities were founded on pelitical Views, 
to prevent (as they declare) heretical and /editi5us Publications 
Wc. And the Orders that all Books ſhould be entered in 
„ the Regiſter of the Stationers Company,” were to prevent 
improper Publications; and have no View to eſtabliſhing the 


Right of Copy to Authors, The Innecence or Delinquency of 


the Work, and mor any private Proferty in the Authors, were 
' the Oedt of their Inquiry. 'f the Licenſer did not approve 


the Copy, he could fop the Autbor bimſelf from publiſhing 
his own Compoition The Inſtitution of the Licenſer' s Office 
was, to guard againſt improper political Publications. 10 

| c 
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The By-Laws of the Stationers Company protect Mae but 
their own Members. | | 


What Security then were all theſe Inftruments for the 
Copy-Right of any Author ? 


I might alſo obſerve upon all theſe Inſtruments, that theſe 
expreſs Prohibitions plainly imply that Authors had a» Pro- 
tection at Common Law:“ For, if they had, it would 
have been, alone and of itſelf, a competent Protection to them; 
and all theſe Prohibitions would have been needleſs. 


I am now come to the laſt Reſort of the Plaintiff's Coun- 
ſel for ſupporting their Claim: And that is, the Injunctions 
that have been granted by the Court of Chancery. 


Great Attention and Reſpect is undoubtedly due to the 
Deciſions of a Lord Chancellor: But they are nor concluſive 
upon a Court of Common Law, Had theſe Injunctions 
(which were only temporary) been perpetual, they could have 
no Effect on a Court of Common Law, in a Commin Law 


Dueftion. 


The Common Law of England muſt direct the Determi- 


nation of a Common Law Queition. By Common Law De- 
terminations we are bound; and to hem we mult always ad- 
here: For, theſe are the proper conſtitutional Declarations 
of the Law of the Land. They are ſo confidered, even by 
the Court of Chancery itſelf. When any Doubt ariſes in A 
Cauſe in Equity concerning a Point of Common Law, it is 
uſually referred to the Determination. of- a Court of Com- 
mon Law, The very Caſe now before Us is ſent hither tor 
our Determination, becauſe it is a Queſtion of Common Law. 
But the Courts of Law nevgr apply to a Court of Equity for 
their Deciſion, in a Common Law Queſtiun. When the Court 
of Equity appeals to Us, as a Court af Law, by Reaſon of 
its being a Common Law Queſtion, it would ſcem a little 
ſtrange, if we ſhould go back to that very Court, to inquire 
their Opinion upon it; or, in other Words, if we ſhould an- 
ſwer the Queſtion they put to Us, by making the very ſame 
Inquiry of them, Yet that would in Effect be the Caſe, if 
we were to form our Deciſion of this Queſtion, upon the 
Arguments and Deciſions made in the Authorities that have 
been cited: It would be grounding our Deciſion upon what 
is no Judgment or Authority at all, Theſe Injunctions were 
but temporary Suſpenſions, © till the Rights thould be de- 
«* termined ;” and none of them contain any expre/s Deciſi- 
on whatever, | | 
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It was faid at the Bar, © that theſe Injunctions were ac- 
« quieſced in, by the Defendants.” But no Acquieſcence of 
the Parties can alter the Law. The Court of Chancery 
could have reaſoned and concluded from theſe Arguments, as 
well as we: And they would hardly with Us to draw De- 
ductions from their own Deciſions. Their ſending the 
Cauſe to Us is a decifive Proof “ that the Court of Chan- 
cery who granted theſe Injunctions conſider this Matter 
* as wnſettled,”” And in the Caſe of Millar v. Donaldſon, 
which was a Caſe depending upon Common -Law, Lord 
Northingt n would nat deternine the Point; but left it to be 
conſidered as a Queflion of CO MMON Faw. 


It is plain, then, that aſter all theſe Injunctions, the grand 
Queſtion it'elf is ſtill, even in tat Court, confidered as an 
undecided Point. | | 


But as the Plaintiff's Counſe! relied ſo much upon them, I 
think it a due Refpect to the Gentlemen to examine particu- 
larly the Injunctions themſelves ; and ſee whether they have 
any Sort of Influence upon the Queſtion before Us, or not. 


It is unneceſſary to comment particularly on every Injunc- 
tion that has been mentioned. 'T hey may be reduced to theſe 
three Claſſes: 1ſt, Cauſes on private Treſpaſs ; /urreptitiouſ- 
ly or treacherouſiy-publiſhing what the Owner had newer made 
public at all, nor conſented to the Publication of; 2dly, Caſes 
expreſsly grounded upon the Statute of Queen Ann, and with- 
in the Terms which that Statute has granted; and 3dly, Caſes 
on Patents from the Crown for the ſole printing what is called 
Prerogative Copies. | 


Of the firſt Claſs, were the Caſes of Webb v. Roſe, Pope v. 
Curl, Forrefter v. Waller, The Duke of Queenſbury v. Sheb- 
beare—They have been all ſtated, I will not reſtate them; 
but only obſerve that in all theſe Caſes the Publications were 
ſr-rreptitious, againſt the Will of the Owner, before he had con- 


ſented to the Publication of them : And, as /uch, they will 


have no Effect upon the preſent Queſtion. - | 
Moik certainly, the {ule Proprietor of any Copy may deter- 


mine whether he will print it, or not, If any Perſon takes it 


to the Preſs without his Conſent, he is certainly a Treſpaſſrr ; 
though he came by it by /:gal Means, as l. Loan or by De- 
volution : For, he tranſ{pretles the Bounds of his Truſt ; and 
therefore is a Tre/paſſer. . 


Ideas are free. But awhile the Author confines them to his 
Study, they are like Birds in a Cage, which none but he can 


F? have 
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have a Right to let fly: For, ill he thinks proper to emanci- 
pate them, they are under his own Dominion. 


It is certain every Man has a Right to keep his own Senti- 
ments, if he pleaſes; He has certainly a Right to judge whe- 
ther he will make them public, or commit them only to the 
Sight of his Friends, In that State, the Manuſcript is, in 

every Senſe, his peculiar Property; and no man can take it 
from him, or make any Uſe of it which he has not aurho- 
rized, without being guilty of a Violation of his Property. 
And as every Author or Proprietor of a Manuſcript has a 
Right ro determine whether he will publiſh it or not, he has 
a Right to the fr/? Publication: And whoever deprives him 
of that Priority is guilty of a manifeſt Wrong; and the 
Court have a Right to flop it. But this does not apply to the 
preſent Queſtion : This Author had publi/iied it many Years, 
and received the Profit of it. 


The ſecond Claſs of Injunctions in the Marner I ranged 
them, relates to InjunQions on the Statute of Queen Ann. 
The. Caſe of Knupton v. Curl, Eyre v. Walker, Moste v. 
Faulkner, Gill v. Wilcox, Tonſon v. Walk-r, were all the 
Injunctions, I think, that have been cited, which fall in this 
Divifion, 


| As to the Caſes of Netſm's Faſts and Feſtivals; and the 
Whole Duty of Man, I ſhall let them remain with the Ob- 
ſervations that have been made upon them by my learned 


3 Brothers; with this additional one, that let the Injurctions 

be what they may, they were only till ile Hearing, without 
any final deciſive Judgment. 

There had appeared ſome Doubts, (ſor I have ſeen Copies 

i of all thoſe Injunctions that were ſtated in the Plaintiff's 

: Bill,) as to the Whole Duty of Man; becanſe the Copy- 


Right was entered in the Stationers Regiſter by the Plainnlf 0 
1 | himſelf, In 1735 ® he filed his Bill, and founded it upon the *V- ante, 
| | Statute of Queen Aun (Whether mitaken, or not, is not P* 2328 
at all the Queſtion.) And in the Caſe of Ne!/on's Faſts and 


Feſtivals, there is the like Allegation, That it was entered 


a din the Srationers Company's Regiſter.“ But, as I do not 
5 apprehend that either of them will very materially affect the 
; preſent Queſtion, for the Reaſon I ſet out with in the gene- 
* ral Obſervations I have made; I ſhall not ſay any more of 
d them; but leave them with the Obleryations my Brethren 
have made npon them, | | 
85 But with Reſpe to Milton's Paradiſe Loſt, I mult menti- 
0 on what I have ſeen in a Note of Lord Hardwick s. It 


ſeems from that, that the Injurction was founded on Dr. 
Newton's Notes, only. For, his Lordſhip laid “ that at fin ft 
G 9 2 is he 


—— 
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„ he was inclined to ſend the Cauſe to the Judges, to ſettle 
„ the Point of Law: But, as Dr. Newton's Notes were ma- 
« nifeftly within 8 Ann, he would grant an Injunction as to 
„them, without deciding the general Queſtion of Property at 
Common Law.“ | 


But from theſe Injunctions the Plaintiff's Counſel deduced 
this Argument, in their Application of them to the preſent 
Caſe, © That all theſe Injunctions granted fince the Statute 
* were founded on a ſuppoſed Property in the reſpeCtive 
e Plaintiffs, and a / gal Right in the ſeveral Copies to which 
| © they related; and that ſuch a Property muſt neceſſarily be 
| | | a Property at Common Lav ; as the Statute conſiſts only 
| of penal Proviſions, and preſcribes the Mode of Proſecu- 
tion, which Mode the Plaintiffs in thoſe Caſes had not fol- 


« lowed.” | 


To which it might be anſwered, © that theſe Injunctions, 
*© being temporary only, decided Nothing at all., 


Bur I will admit, that they were founded on a Right 
that would ſupport a more general Injunction: For, by this 
AR of Parliament they had certainly a Property in thoſe re- 
ſpeQive Copies, during the Term the Statute has allowed, 
»V.SAnn.For, the Statute in the f Place, and & before any of the 
519. cect. 1. penal Proviſions, has affimatively and diſtinly enacted “ that 
in any Books printed before the making that Statute, the 
Author, or the Bookſeller who had purchaſed the Copy in 
order to print or to reprint it, ſhould have the ſole Right 
of printing the ſame for Twenty one Tears; and that in 
Works not then publiſhed, but afterwards to be publiſhed, 
they thould have the Right for Fourteen Years.” 


By this Clauſe, therefore, a ſole Right is ae deſled 
in the Author, during the particular Terms which the Statute 
has limited. 


The ſubſequent Proviſions, indeed, have annexed Penal- 
ties, and Forteiture of the Sheets; (which are to be damaſk- 
ed.) But the Right is wholly confined to the Parties inter- 
ed, the Authors and Purchaſers of Copies. The Penalties 
are given half ro the Crown, and half to any common In- 
former that will ſue for them, 


To the Author, therefore, it is the ſame as a Leaſe, a 
Grant, or any other Common-Law Right, whilſt the Term 
exifls; and will equally intitle him to all Common Law Re- 
nedies for the Enjoyment of that Right. He may, I ſhould 
think, file an Injunction Bill to ſtop the printing: But I may 
ſay, with more Poſitiveneſs, he might bring an Action, to 
: | recover 
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recover Satisfaction for the Injury done him, contrary to Law 
under the Statute. | 


In the Caſe of Ewer v. Jones, 2 Salk. 415. and 6. Med. 
26. Lord Chief Juſtice Holt lays it down, “ that wherever a 
*« Statute gives a Right, the Party ſhall, by Conſequence have 
an Action at Law, to recover it.“ 


The Author's Remedy is very different from an Informer's 
proſecuting for the Penalty. The latter muft purſue all the 
Remedies the Statute requires: For, in ſuch a Proſecution, 
the Charge is for an Ofence, and therefore the Offence muſt 
be ftritly brought within all the Proviſions of the Act. But 
if the Plaintiff only ſeeks Satisfaction to himſelf as the Party 
apgrieved, without proſecuting for any Penalty, there is not, 
in ſuch Caſe, any Limitation by the Statute, 


here give my Opinion as a Common Lawyer ; not pre- 
| ay what the Court of Chancery would do upon the 
ſame Queſtion. | | 


The third Claſs of Injunctions is of thoſe that have been 
upon Grants and Patents from the Crown, for the ſole print- 
ing of what are called Prerogalive-Copies. Of this Sort, are 


The Stationers Company v. W right, and The Stationers Cum- 


pany v. Partridge, In theſe Caſes, Injunctions were granted: 
But theſe, I apprehend, have no Analogy to the private Right 
of Authors. The Grantees did, indeed, claim a Right of 
printing theſe Copies ; but not as the Authors, Compilers or 
Purchajers ; but merely as the Printers of theſe Books, under 
a Patent from the Crown. 


The preſent Claim is totally different from that of a Grant 
from the Crown. Here it is argued, © that Authors have a 
«« perpetual Right to their own Copies,” In that Caſe of Part- 
ridge, he was Injoined from printing an Almanac of his own 
compiling. | 


The Grand Argument that was drawn from theſe Injunc- 
tions is this“ That there are certain Books, ſuch as the 
* Bible, Common-Prayer Book, Acts of Parliament, and the 
like, which are uſually called Prerepative Copies, which 
the Crown /as the ſole Right of publiſhing: And if the 
King may have a legal Property in theſe, there is no Reaſon 
why private Authors may not claim a ſole Rig/t in their 
own Compoſitions.” | 


That there is ſuch a Right in the Crown,” is undoudt- 
edly true, But this 1s ___— to Compoſitions of a particu- 
lar Nature; and to me ſeems to ſtand upon Principles en- 


rely different from the Claim of an Author, It is not from 


any 


* 
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| any Pretence of Dominion over Printing, that this Prerogative 
0 Rizht is derived; For, the Crown has certainly no Right of 
| Control over the Preſs, But it is to particular Copies that this 
Right does extend: And as no other Pe ſon is permitted to 
publiſh them, without Authority from the Crown, the King is 
| ſaid to have a Property in them. „% 15 


This Kind of Property has always the additional Diſtinc- 
tion of Prerogative Property. The Right is grounded upon 
another Founaation ; and is founded on a Diſtinction that can 
not exiſt in common Property, and in the Caſe of a Subject. 


— —— ACE _ 


The Books are Bibles, Common-Prayer Books, and all 
Extracts from them, (ſuch as Primers, Pſalters, Pſalms,) and 
Almanacs, Thoſe have Relation to the National Religion or 
Government, or the political Conſtitution, Other Compoſi- 
tions to which the King's Right of Publication extends, are 
the Statutes, Acts of Parliament, and State Papers, The 
ö | King's Right to all theſe is, as Head of the Church, and of 
i the political Conflitution, ns es 


— —äI4ũ4ͤ 


In the Caſe of The Compuny of Stationers v. Lee and 
| oihers, which is reported in 2 Shower 258, it is urged that, as 
| the King is the Head of the Church, he has a particular Pre- 
| rogative in printing of Primers, Pſalters, Pſalms, c.; and in 

reſtraining and licenſing Prognoftications of all Sorts. | 


In the Caſe of The Stationers Company v. Wright, (which 
was for importing, and printing Pſalms, Pfalrers and Alma- 
nacs,) the Words of the Injunction are theſe—** This Court, 
in Reſpect to the well and true printing of Pſalms, Pſal- 
ters ard Almanacs, as it is of great Concern to the Public, 
and of great Danger to have theſe Books printed in a fo- 
** reign Nation, by any beſides the Patentees and their Aſ- 
** ſigns, Sc,” And therefore an Injunction was granted, 


In the Caſe of The CStatimers Company v. Part» ide, the 
= - Company grounded their Plea on a Right from the Crown, 
| | being licenied by the Archbiſhop of Canterbury, for printing 
| Almanacs. e | 


In the Caſe of The Stationers Company v. Seymour, The 
tv. 1 Mod. Court ailigned theſe Reaſon— f That there was no Diffe- 
257. rence in any material Part, between that Almanac of Gad- 

„ bury's, and that that is put in the Rubrick of the Common- 
Prayer Books.” They ſaid, © the latter was firſt ſettled 
by the WI cene Council; is eſtabliſhed by the Canons of the 
Church; and is under the Government of the Archbithop 
of Canterbury: So that Almanacs may be accounted Prero- 
** gative Copies.” FE | a 995 
3 . And 
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And in a ſubſequent Part of their Opinion, the Court ob- 


ſerved , that fince Printing has been invented, and is be- V. 1 Mos. 
come a common Trade, Matters of State and Things that 252. 


concern the Government were never left to any Man's Li- 
„ berty to print, that would.“ 


The Caſe of the Company of Stationers, 2d Chancery 
Caſes 76, and again in Page 93 of the ſame Book, was this 
—— The Company had a Patent for Printing the Statutes. 
The Defendant had ſome Books of the Statutes printed at 
Amſterdam, and imported them. The Lord Chancellor de- 
termined that Printing the Laws was a Matter of State, 
and concerned the State. But as for the Whole Duty of 
Man and ſuch like Books, the Lord Chancellor left them to 
the ordinary Courſe. It is aſſerted in Page 93, that the 
*© Defendant was not ſuffered to print thete Books, becauſe 
it was of great and public Conſequence for Strangers to 
print and vend in England, our Statutes and Laws, if 
** falſely done.” | | 


6c 


In the Caſe of Miller v. Donaldſm, which was before 


Lord Northington in 1765 f his Lordſhip obſerved, ©. that I Vide ante 


in the Coles. which had been determined in Favour of p. 
the Stationers Company, the Court went upon the Letters 
Patent.“ | 


Upon'the whole of this Prerogative Claim of the Crown, 
it appears to me, that the Right of the Crown to the ſole 
and excluſive printing of what is called Prerogative Copies, 
is founded on Reaſons of Religion or of State. The only 
Conſequences to which they tend are of a national and pub- 
lic Concern, reſpecting the eſtabliſhed Religion, or Govern- 
ment of the Kingdom ; and have no Analogy to the Caſe of 
private A thors. There is no Inftance of the Crown's inter- 
meddling with, or pretending any ſuch Right in private Com- 
poſitions. 


It is neceſſary in all theſe Claims, that Uniformity and Or- 
der be duly obſerved ; and the Subject informed with Preci- 
ſion, how to regulate his Conduct. 


The King has Eccleſiaſtical Juriſdiction: And Power is 
given to him over theſe Publications, that no Confuſion may 
be introduced by ſuch as are falſe and improper, 


And as Printing has, ſince the Invention of that Art, 
been the general Mode of Conveying theſe Publications, the 
King has always appointed his P inter. This is a Kight which 
is inſeparably annexed to the K:ng's Office: But no ſuch Right 
is annexed to the Situation of any private Author. 1 he 
e | Ling 


2384 


Eaſter Term v Geo. 3. B. R. 


— 


King does not derive this Right from Labour, or Compoſition, 
or any one Circumſtance attending the Caſe of Authors, 


It is mentioned 2s One Ground of the King's Right to 
print them, that ſome of theſe Prerogative Books were 
*« compoſed at his Expence.” But in Fact, it is no private 
Diſburſement of the King, but done at the Public Charge, 
and Part of the Expences of Government. It can hardly 


be contended, that the Produce of Expences of a public Sort 


are the private Property of the King, when purchaſed with 
public Money. He can not /el/ nor diſpoſe of One of thoſe 
Compoſitions. How, then, can they be his private Property, 
like the private Property claimed by an Author in his own 
Compoſitions ? 


The Place or Employment of King's Printer 1s properly 
an Office: It was formerly granted by that Name, with a 
Fee annexed to it: and the Perſon appointed to it, worn into 


Office. | | 


From theſe Authorities, therefore, I ſay, it ſeems to me, 
that the King's Property in theſe particular Compoſitions 
called Prerogative Copies ſtands upon different Principles than 
that of an Author ; and therefore will not apply to the Cale of 
an Author, 


Now as the Plaintiff contends © that this ſuppoſed Copy- 


„Right is what he is by Common Law intitled to,” let Us 


examine what Species of Property it is, What Claſs of Pro- 


perty does it fall within ? 


It can not be contended, © that it is real or deſcendible 


-* Eſtate.” If it falls within any Claſs of Property at all, it 


muſt be that Species of Property which the Law calls Chat- 


te's. 


But all Chattel Property conſiſts of Goods, and Debts or 
Contracts. Now this Right can not be contended for, as a 
Debt. The Defendant, or the Public, are no! Debtors to the 


Plaintiff, Nor can it be claimed as a Contra. The Deſen- 


dant never entered into any Stipulation about it. 


As, then, it can not be claimed as any Species of Inheri- 
tance, nor yet as a Debt, or Matter of Contract; there is but 


ene Claſs more of Property, under which it can be reckoned : 


And that is Goops. 


But Goods muſt be capable of Poſſeſſion; and muſt, of 


Courſe, have ſome <#/:ble Subſtance : For, Nothing but 


what has viſible Subſtance, is catalle of actual P.ſſæſſiun. 


The 
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The Author's unpubli/hed Manuſcript will indeed very 
properly fall under fis Claſs of Property; becauſe, hat is 
corporeal, But after Publication of it, the mere intellectual 
Ideas are totally incorporeal ; and therefore incapable of any 
diſtin ſeparate Poſſeſſion : They can neither be ſeized, or 


forfeited, or poſſeſſed. If they could be Matter of Proper- 


, they muſt be ſubject to the ſame ſeveral Changes of Poſ- 
leſion, as Property is ſubje&t to; The /ame Charges, Sei- 


ꝛures and Forfeitures ; the ſame Circumſtances to which all 


other Chatt les are /iable. 


Can the Sentiments themſelves (apart from the Paper on : 


which they are contained) be taken in Execution for a Debt ? 
Or if the Author commits Treaſon, or Felony, or is out- 
lawed, Can the Ideas be forfeited ? Can Sentiments be ſeized ; 
or by any Kind of Act whatſoever, be veſled in the Crown & 
If they can not be ſeiged, the ſole Right of Publiſhing them 
can not be confined to the Author: For, the Ideas of For- 
feitures muſt ever attend the Ideas of Property. 


How ſtrange and ſingular muſt this extraordinary Kind of 
Property be; which can not be viſibly poſſeſſed, forfeited, 
or ſeized; nor is ſuſceptible of any external Injury, nor 


| (conſequently) of any ſpecific, or poſſible Remedy! 


But it was ſaid, that this is a Kind of ſpecial Right to 2 
« particular Intereſt, to a particular Privilege.“ 


Now, by the Laws of England, there can be no ſpecial 
Right, no particular Intereſt or Privilege whatever, of per- 
petuul Duration, but ſuch as have Reſpect to ſome Kind of 
Inheritance, Nothing but an Inheritance can ſupport a 
perpetual ſubſiſting Right. All perſonal Property is total 
and abſolute ; ſuſceptible of no collateral Right, or partial 
Intereſt ; excepting for a Time, as in the Caſe of a Loan, or 
the like. | 


And here, another Reaſon occurs, why the Right now 
claimed can have no Exiſtence in the Common Law of Eng- 
land : And that is, that the whole of this Right, in its ut- 
moſt Extent, is a mere Right of Action; a Right of bringing 
an Action againſt thoſe that print the Author's Work without 
his Conſent, And this Action is merely vindictive: It is in 
Ferſonam; not in Rem. 


Now there is no Maxim in our Law more clear and plain 
than this, that Things in Action are not aſſignable.“ 


The Law is too tenacious of private Peace, to ſuffer Liti- 


gations to be negotiable, And yet the preſent Action 1s 


founded 


ummm — 
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founded on the ¶ignment of ſuch a Right to ſue. This 1; 


the Right which the Author has aſſigned to the Purchaſer of 


the Copy, the preſent Plaintiff ; and upon which Aſſignment, 
he brings this Action in Perſonam. | | 


The Lepi/lature indeed may make a new Right. The Sta- 
tute of Queen Ann has veſted a new Right in Authors, for 
a limited Time: And whilft that Right exiſts, they will be 
eſtabliſhed in the Poſſeſſion of their Property. 


But we are now conſidering a Queſtion at Common Law 
And at Common Law, even Debis are not aſſignable ſo as to 
enable the Aſſignee to bring an Action in fis own Name. 
However, the prefent Action is a Tort only: And no Tort 
is aſſignable, in Law or Equity. It is not within any Species 
of Actions at Common Law, 


It ſeems to me, that this Claim will not fall within any 
one known Kind of Property at Common Law; and can not, 
therefore, be a Common-Law Right. 


The Whole Claim that an Author can really make, 1s on 
the public Benevelence, by Way of Encouragement ; but 
not as an abſolute coercive Right, His Caſe is exactly ſimi- 


lar to that of an Inventor of @ new Mechanical Machine : 


It is the Right of every Purchaſer of the Inſtrument to 
make what Uſe of it he pleaſes. It is, indeed, in the Power 
of the Crown to grant him a Proviſion for a limited Time : 
But if the Inventor has no Patent for it, every One may make 
it, and ſell it, 55 „„ 5 


Let Us conſider, a little, the Caſe of mechanical Inventi- 
ans. . : S ' 15 E . f | 


Both original Inventions ſtand upon the ſame Footing, in 
Point of Proper'y ; whether the Caſe be mechanical, or lite- 
rary; Whether it be an Fpic Tom, or an Orrery. The 
Inventor of the One, as well as the Author of the Other, 
has a Right to determine“ whether the World ſhall fee it 
or not.“ And if the Inventor of the Machine chooſes to 
make a Property of it, by ſelling the invention to an Inftru- 
ment-Maker, the Invention will procure him Benefit. But 


when the Invention is once made known to the World, it is 


laid open; it is become a Gift to the Public: Every Pur- 
chaſer has a Right ro make what Uſe of it he pleaſes. If 
the Inventor has no Patent, any Perſon whatever may copy 
rhe Invention, and ſell it. Yet every Reaſon that can be 
urged for the Invention of an Author may be urged with 
equal Strength and Force, for the Inventor of a Machine. 
"The very fame Arguments © of having a Right to his own 
Productions,“ and all others, will hold equally, in both Caſes : 

| And 
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And the /mmorality of pirating another Man's Invention is full 
as great, as that of purloining his Ideus. And the Purchaſer 
of a Book and of a Mechanical Invention has exactly the 
ſame Mode of Acquiſition : And therefore the Jus fruendi 
ought to be exactly the ſame. 7 


Mr. Harriſon (whom I mentioned before) employed at 
leaſt as much Time and Labour and Study upon his Time- 
keeper as Mr. Thomſon could do in writing his Seaſons : 
For, in planning that Machine, all the Faculties of the 
Mind mutt be ſully exerted. And as far as Value is a 
Mark of Property, Mr. Harriſon's Time-Picce is, ſurely, as 
valuable in itſelf, as Mr. T homſon's Seaſons. | 


So the other Arguments will equally apply. The Inven- 
tors of the Mechanitm may as plauſibly infitt, * that in pub- 
* liſhing their Invention, they gave Nothing more to the 
'* Public than merely the U/e of their Machines ;” © that 
the Inventor has a ſole Right of ſelling the Machines he 
invented; and * that the Purchaſer has no Right to mul- 
* tiply or fell any Copies.” He may argue, that though 
he is not liable to bring back the Principles to his own ſole 
' Poſſeſſion, yer the Property of ſelling the Machines juſtly 
belongs to the Original Inventor.“ 


4 


Yet with all theſe Arguments, it is well known, zo ſuch 
Property can exi/?, aſter the Invention is publi/hed. 


Frrm hence it is plain, that the mere Labour and Study of 
the Inventor, how intenſe and ingenious ſoever it may be, will 
eiablith no Property in the Invention, will eſtabliſh no Right 
to exclude Others from making the ſame Inſtrument, when once 

che Inventor ſhall have publiſhed it. 


On what Ground then can an Author claim this Right 5 


ow comes is Right to be ſuperior to that of the ingenious 
inventor of a new and uſeful Mechanical Inſtrument? Eſpe- 
cially, when we conſider this Iſland as the Seat of Com- 
merce, and not much addicted to Literature in ancient 
Days; and therefore can hardly ſuppoſe that our Laws give 
a higher Right or more permanent Property to the Author 
of a Book, than to the Inventor of a new and uſeful Ma- 
chine. | 


Improvement in Learning was no Part of the Thoughts or 
Attention of our Anceſtors. The Invention of an Author is 
a Species of Property unknown to the Common Law of 
England. Its Ulages are immemorial : And the Views of it 
tend to the Benefit and Advantage of the Public with reſpect 
fo the Neceffarics of Life, and not to the Improvement and 
* Py | Graces 


1 
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i Graces of the Mind. The Jatter therefore, would be ng 
| Part of the ancient Common Law of England. 


l Wur x the Genius of the Nation took a more liberal 
| Turn, and Learning had gained an Eſtabliſhment among 
Us, it was then the Office ot the Legiſlature, to make fuch 
Proviſions for its Encouragement, as to them ſhould ſeem 
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l 8 prover. And accordingly they have done ſo, by the Statute 
j + 5 Ann. c. of t Queen Ann ; which Lord Hardwicke is faid to have 
| | 19. ſtiled (in the Cafe of Midwinter et al. v. Thie Scotch Bookſellers ) 


© an wniver/al Patent for Authors.“ 


| Let Us look, then, into that Act of Parliament; and ſee if 
{0 We can not find in it, more authentic Declarations of the 
Law concerning this Right, than in the Charters and By- 
Laws of the Stationers Company ; the Proclamations and 
Patents of - the Crown ; the Decrees of the Star-Chamber ; 
i the Ordinances made during the Uſurpation; or the Licen- 
ö ſing Act of C. 2. This Statute of Queen Ann was made by 

i a legal and regular Authority, without any Mixture of Poli- 
5 | tical Views. | - 


2 * a «a 


The Counſel for the Plaintiff were aware how deciſive 0 
this Statute was againſt them: And therefore they endea- . 
voured to preclude all Arguments from it. They urged the | 
Szviog Clauſe, in the grh Section, That Nothing in that 
Act ſhall extend to any Right that the Univerſities or 
* ary Perſons have in any Book already printed, or after to 
* be printed.“ ; | | 


But this ſaving Clauſe ſeems to me to have no View at all 
to any General Queſtion of Law, or to any General Claim. 
it is not meant as a Saving of any Right or Claim which 
Authors might have at Common Law. That would have 
rendered the whole Act of Parliament of no Effect at all, 
and defeated the very End ſor which it was made. It is 
only pointed at the printing and re- p inting of particular 
Books. 


a og 
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The Defign of the Statute was to veſt a temporary Copy- 
Eight in Authors, and to eſtabliſh %, Right for a limited 
J ime. But if it had ſaid, after all, that it ſhould not have 
any Effect at all upon the Poſſeſſions of Authors, what a 
'aborious Nullity would it be! The Proviſo is, that the AQ 
mould not confirm or prejudice any particular Claim. It 
don't relate to Authors; but to the Univerſity Privileges of 
Printing. 7 
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The Univerſity will hardly be conſidered as an Author. 
But the Univerſities had the Privilege of printing and re- 
printing particular Books; of which there were ſeveral Sorts, 
{as Bibles, Common-Prayer, and Law-Books;) and the wo 
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verſity of Cambridge, a more general Licence: And as ſome 
of theſe Patents might be diſputalle, (as we have lately ſeen 
in the Caſe of Baſeetit v. The Univerſity of Cambridge, ) and 
the Patent-Rights ſtood on a different Foundation from that 
of the Cofy-Rights veſted in Authors ; it was a proper Pro- 
viſion, © that this Act ſhould rt afe? theſe particular 
Claims; nor either Habliſi or abridge the Duration of 
Fn” 


So, in one of the Ordinances of the Parliament for laving 
a Reſtriction on Printing, there is a like Proviſo, © That 
that Ordinance and One made in 1642, ſhould not extend 
to infringe the juſt Privileges of the Printers of the two 
« Univerſities.” 5 | | 


So in the Statute of J. 1. + againſt Monopolies, there is 1 21 J. 1. 
a Clauſe, that it ſhould not extend to any Patents or c. 3. 4 10. 


Grants of Privilege of for or concerning Printing ;” that 
is, that ſuch Patents or Grants ſhould neither be prejudiced 
nor confirmed by that Statute, 


It was ſaid, “ that this Statute of Queen Ann was merely 
* declaratory of a Common-Law Right; and that it was 
* accumulative, and only introduced ſome additional Reme- 


40 dies 57 


But to me, from the Title quite to the End of this Act, 
It ſeems very clearly to be a plain Declaration “ that / ſuch 
© Right exiſts at Common Law.” The Act ſeems to me, 
en deſigned to / the Property in the Author and 
Publiſher during the Time limited and preſcribed by it. The 
Deſign ſeems plainly and profeſſedly to be, to give Encou- 
ragement to Learning by ſome New Advantage; namely, by 
veſting the Copy in the Author and Publiſher during a cer- 
tain Time, The Title is, An Act for the Encourage- 
ment of Learning, by Sein the Copies of printed Books 
in the Authors or Purchaſers of ſuch Copies, during the 
Time therein mentioned.” And by the enacting Clauſe, 
there is a Right given in thoſe already printed, for Twenty- 
one Years from the 1oth of April 1710. 


Does not this plainly imply, that they had ub ſuch Right 
before the 10th of April 1710? How can it be ſaid, “that 
© this AR veſted that Right,” if they had the /ame Right 
before, by Common Law? Why ſhould the enacting Clauſe 
particularly provide that aſter the 1oth of April 1510, the 
Author or Publiſher ſhould have the ſole Right of printing 


for Twenty-one Years ard no longer, Books then in Print; 


and for Fourteen Years and no longer, Bock: then compoſed 
but not printed; if they had It leere? | 
7 | This 


—— 
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This plainly implies that they had 0 /uch Right befor, 
10% of April 1710. There is not one Clauſe, one Expreſ- 
ſion, throughout the whole Act, that hints at a prior exclu- 
five Right in Authors to an eternal Monopoly. The Mono— 
poly is particularly limited to a certain Number of Years, and 
that it ſhall continue no longer. The only Prolongation that 
is given is, that if the Author ſhall be alive after Fourteen 
Years, the Privilege ſhall recur to him for another Pourteen 
Years, But both theſe Terms are created by the Act; and 
both of them limited to Fourteen Years. | 


V. ſec. 4. This Statute alſo provided + for limiting and ſettling the 
(Uncere- price of Books But if Authors had a ſole Right to their 
4 e Copies for ever, What Encouragement would they receive 
36.83.) from this Proviſion ? It would be a ftrange Sort of Encov- 
ragement; to abridge an actual Right before ſubſiſting in 
them; to deprive them of the natural Right (which every 
other Perſon has) of fixing the Price of the Goods he ſells: 
and to ſubject the Value of their Property to the Regulation 

of Others. Fo. | 


The Penalty does not ſeem much calculated for the En- 
couragement of the Author. For the Books are to be forth- 
with damaſked, and made Waſte Paper of: And the For- 
feiture is to go, One half to the King; the other, to the In- 
former; but no Part of it to the Author. 


Were theſe the Encouragements which Authors were ſo 
anxious to obtain? So little do they regard them, that we 
ſcarce ever hear of an Inſtance of their reſorting to thoſe 
Penalties. 


How then can we conſider this Act, but as veſting in 
Authors à Property in their Works, which they had not be- 


; | fere 2 f | | E 


iq After examining the ſeveral Clauſes and Expreſſions con- Tt 


| | tained in it, I cannot but conclude that the Legiſlature had 
} no Notion of any ſuch Things as Copy-Rights, as exiſting 
k for ever at Common Law : But that, on the contrary, they | 
N underſtood that Authors could have no Right in their Copies | 
1 after they had made their Works public ; and meant to give 


them a Security which they ſuppoſed them mor to have had 
before. And that this was the Idea of the Legiſlature, is 
plainly diſcoverable from the Debate before it paſſed into a 


Law, 


IT DT ET: 
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The Bookſellers petitioned, “ that they might have their 

* Right ſecured to them.“ The Committee expunped that 
Word]; and ſubſtituted “ weſting,” in the Place of © ſecur- 
* irg,” (as it had ſtood in the original Bill:) ang 5 
ouſe 
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Houſe determined the Title ſhould be for the Fncourage- 
ment of Learning, by veſting the Copies of printed Books 
in the Authors or Publiſhers of ſuch Copies, during the 
« Times therein mentioned.” And afterwards, when the 
Lords would have ſtruck out the Clauſe reltraining the Au- 
thors with regard to the Price, they came to a Conference. 
The Commons ſaid, they thought it reaſonable that ſome 
Proviſion ſhould be made, that extravagant Prices ſhould 
not be ſet on uſeful Books.” And the Lords gave it up. 
It certainly appeared to the Legiſlature, that abfſfractedly 
from this Statute, Authors had 79 excluſive Right wuhiat- 
ever ; and conſequently, muſt be very far from having any 
Pretenſions to an eternal Monopoly: But that, as the Act 
gave them a temporary Monopoly for a limited Time, it 
might be reaſonable to make the Proviſions and Reſtrictions 
contained in it; and they would then have a proper Opera- 
tion, But if this AQ of Parliament was merely a Recogri- 
tion of a Common-Law Right, every Perſon who had ſuch a 
Common-Law Right might wave the Benefit of the Act: 
And then the Reſtrictions in it would have no Operation, 
as to them, | 


Upon the Whole, It ſeems evident to me, that this Claim 
can not poſſibly be maintained on either of the Grounds on 
which 1t was argued, That, far from being warranted by 
the general Principles of Property, every one of thoſe Prin- 
ciples are flatly againſt it. That it can not be a Part of the 
Common Law of England; the Exiſtence whereof is imme- 
morial, and long antecedent to every Circumitance of Jiterary 
Clams. © = 


I ſhould have here cloſed what I had to ſay; and am in- 
deed aſhamed to have taken up ſo much Time. But the Sin- 

larity of my Opinion may ſeem to require ſome Apology, 
as I have the Misfortune to be Alone in it, I can ſafely ſay. 
that, be it ever ſo erroneous, it is my /incere Opinion. The 
Grounds on which I have formed it muſt be judged of, by 
Others : To me, they appear ſufficient, 


As the Counſel for the Plaintiff have urged the Unfavour- 
ableneſs of it to Men of Learning, I will add a few Words 
upon that Topic; and alſo _ the inconvenient Conſe- 
quences the Public may feel, in caſe the Plaintiff 's Claim ſhould 
be eſtabliſſied. | 


It was argued, © that this Allowance of a perpetual ex- 

clufive Right to Authors would encovrage Publications, and 

be of Uſe for the explaining and cultivating of Learning 
and Science.“ 


10 


It is of Uſe, certainly, that Learning and Science, and all 
valuable Improvements ſhould be encouraged, and every 


Man's Labour properly rewarded. But every Reward has its 
̃ proper 
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roper Bounds : And an entire Monopoly for Fourteen, or 
if the Author remains alive, for Twenty-eight Years, ſeems 
Encouragement enough for his Labours : At leaſt, the Legiſ- 
lature have thought it fufficient Encouragement to them; 
and have expreſsly declared They ſhall have it no longer: 
And have we Power to control that Authority; and to ſay, 
in direct Oppoſition to the Statute, © that they Hall have it 
longer that they ſhall have it for ever 9 If the En- 
couragement which the Legiſlature has given will not ſatis- 
fy Authors, it is not our Province to extend it further. But 
can never entertain ſo diſgraceful an Opinion of learned 
Men, asto imagine the Profits of Publication for Twenty- 
eight Years will not content them. I will not believe, 
that Nothing will induce them to write, but an abſolute 
«« perpetual Monopoly ;” That they have no Benevolence 
** to Mankind ; no honourable Ambition of Fame ; no Incen- 
** tive to communicate their Knowledge to Others, but the 
© moft avaricious and mercenary Motives.“ From Authors 
ſo very illiberal, the Public could hardly expect to receive 


much Benefit. 


On the other Hand, let us look to the Conſequences of 
eftablifhing this Claim, Inſtead of tending to the Advance- 


ment and Propagation of Literature, I think it would /top 


it; or at leaſt, might be attended with great Diſadvantages 
to it. | | | 


It was a juſt Obſervation of Lord Northington , that it 


„ might be dangerous to veſt an excluſtive Property in Au- 
* thors. For, as that would give them the /cle Right to 
„ publiſh, it would alſo give them a Right to ſuppreſs : And 
then thoſe Bookſellers Who are poſſeſſed of the Works of 
the Beſt of our Authors, might rotally ſuppreſs them.“ 
The Public have no Tie upon Authors or Bookſellers, to 
oblige them to keep a ſufficient Number of Copies printed. 


It was ſaid, * that if the Authors or Bookſellers did no- 


4 take Care to print a ſufficient Number of Copies, it would 


© be abandoning the Copy.” 


To me, however, ſuch Alandoning of Cozy in a Species 
of Property like this, ſeems impoſſible, For, if there is 
any Abandoning the Property at all, it muſt be upon 
this Foundation, That no Man has a Right to publiſh the 
« Sentiments of an Author without his Conſent :” And it 
is in that Light alone, that an Auther can claim the % 
Right of Publication. Now, ſuppoſe an Author ſhould 
drop all Deſign of making further Gains to himſelf, and 


diſcontinue the Publication; he may inſiſt “ the Serti- 


* ments are His, and no other Perſon ſhall publiſ Ae o 


« Thorghts without his Confent ; and that notwithſtanding 


* he has publiſhed them once, he does net chooſe they 
| | « ſhove 
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% ſhould be publiſhed any further.” And in hat Light, 
what Colour will there be for extorting his Conſent, under the 
Idea of an Abandonment ? | | 


But admitting this extraordinary Propoſition “ That an 
«© Author ay ahandon the future Profits of Publication ;” 
(that is, may abandon what he was zeuer pofſefſed of ;) we 
thould ſtill find, the Public would be laid under Difficulties, 
and would be liable to diſagreeab/e Conſequences, It mult 
reſt on Circumſtances capable, not only of erroneous, but 
arbitrary Interpretations. This muſt produce Con fuſion and 
Danger. What a Hazard muſt every Man riſque, who ven- 
tures from mere argumentative Circumſtances to infer an 
Abandonment ; and under that Idea, proceeds to publiſh ! 
Whatever Concluſions he may have formed to Himjelf, he 
knows not what Light it may appear in to Others; and, after 
an expenſive Litigation about it, may find 1t at lait determined 
againſt him. : 


But beſides theſe Difficulties —Suppoſing the Author ſhould 
continue the Publication, and print a ſufficient Number of Co- 
pies ; but ſhould fix ſuch an exhorb:itant Price upon his Books, 
as to lock the Work up from the general Bulk of Mankind ; 
yet it can not be ſaid He had abandoned his Property.” In 
this Caſe, all the Learning and all the Advantage would be 
confined to a Few ; and yet the Public has no Remedy againſt 
it; and no 0/her Perſon muſt preſume to publiſh this Work. 


The Legiſlature were aware of this; and therefore eſta- 
bliſhed an Authority in proper Perſons, by the Statute of Queen 


Ann *, to limit and ſetile the Price of Books, But if Au-“ Vide 94 


thors and their Aſſignees were to be allowed a /o/e Right of 
publiſhing, as being out of the Act, and having a diſtinct and 
excluſive Right ſtill remaining in them, that Proviſion would 
be totally zugatory ; and it would be ſtill in the Power of a 
Bookſeller to ſet an extravagant Price on uſeful Books. 


Can this exclu/five Right of Publication, this Monopoly 
which claims an entire Dominion over it, and puts an abſo- 
lute Prohibition on every other Perſon, be deemed an Encou- 
ragement to Learning, and to tend to the Advancement and 


Propagation of it ? 


* | 

There is another Light too, in which the Conſequences of 
the Claim may be highly injurious to the Public : And that 
is the Reſtraints it will lay upon the natural Rights of Man- 
kind 1n the Exerciſe of their Trade and Calling. 


It is every Man's natural Right, to follow a lawful Employ- 
ment for the Support of himſelf and his Family. Printing and 
PART IV. Vox. IV. H h Book- 
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Bookſelling are lawful Employments. And therefore every 
Monopoly that would intrench upon theſe lawful Employ— 
ments 13 a Reſtraint upon the Liberty of the Subject. And 
if the printing and ſelling of every Book that comes out, may 
be confined to a few, and for ever with-held from all the 
Reft of the Trade; What Proviſion will the Bulk of them b 

able to make for their reſpective Families? | 


There is yet another Mi/chtef that reſults from this C laim; 
the Door it will open for perpetual Litigations. 


have before * obſerved that the dangerous Snares which this 
ideal Property will lay, as it carries no proprietary Marks in 
itſelf: and is not bound down to any formal Sripulations. 


So eb/cure a Property, (eſpecially after the Work has been a 


long While publiſhed) might lead many Bookſellers into ma- 


ny Litigations : And in ſuch Litigations, many doubtful Qseſ- 


tions might ariſe ; ſuch as—** Whether the Author of the 
Work did not iztend it as a Gift to the Public” “ Whe- 
«© ther, /ince that, he has not abandoned it to the Public“ — 
«© And at what Time.” — Diſputes alſo might ariſe among 
Authors themſelves —** Whether the Works of one Author 
were or were not the /ame with thoſe of another Author; 
«© or whether there were only colourable Differences: — (A 
Queſtion that would be liable to great Uncertainties and 
Doubts.) So, “ Whether thoſe who ſhould compile Notes 
% on a Publication, and ſhould inſert the Text, ſhould be 
„liable to an Action for it:“ Or if the Notes were good, 


& Qu. of this the Author might refuſe the Publication of them g. 
Part, For, | | 
here, 1 was T with as ſincerely as any Man, that learned Men may have 


out of Court 


a few Mi- 
nutes. 


all the Encouragements, and all the Advantages that are con- 
ſiſtent with the general Right and Good of Mankind But / 
the Monopoly now claimed be contrary to the great Laws of 
Property, and totally unknown to the ancient and Common 
1.aw of England ; if the Eſtabliſhing of this Claim will di- 
realy contradict the Legiſlative Authority, and introduce a 
Species of Property conrrary to the End for which the whole 
Syſtem of Property was eſtabliſned; Hit will tend to embro! 
the Pence of Society, with frequent Contentions ; (Content: 
ons molt highly ci:hzuring the Face of Literature, and highly 
ciſpuſting to a hberai Mind,) Fit will hinder or ſuppreſs the 


Advancement of Learning and Knowledge; And laſtly, Fit. 


ſhould ſtrip iſie Sul ect of his natural Right; If theſe, or any 
of theſe Miſchiefs would follow; J can never concur in 
citabliſhing ſuch a Claim. 


Tas LEGISLATURE have provided the proper Encourage- 
ments for Authors; and, at the ſame Time, have guarded 
againd all theſe Miſchiefs. To give that legiſlative Encov- 
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ragement a liberal Conſtruction, is my Duty as a judge; and 
will ever be my own moſt willing Inclination. But it 1s 
equally my Duty, not only as a Judge, but as a Member of 
Society, and even as a Friend to the Cawſe of Learning, to 
ſuppor the Limitation of the Statute. | 


] ſhall therefore conclude, in the Words of the Act of Par- 
liament, “ That the Author or Purchaſer of the Copy, ſhall 
„have the ſole Right for the particular Term which the Sta- 
„ tute has granted and limited; bur No LONGER :” And 
conſequently, That the Plaintiff, who claims a perpetual and 


unbounded Vienopoly, NO LEGAL R1GHT t6 recover. 


Lord MANSFIELD (not intending to go into the Argu- 
ment) ſaid — | 


Tas is the firſt Inſtance of a Val Difference nf Opinion 
in this Court, fince I ſat here. Every Order, Rule, Judge- 


ment, and Opinion, has hitherto been unanimous. 


That ef Unanimity never could have happened, if we did T Except in 
not among ourſelves communicate our Sentiments with great eee 
Freedom; if we did not form our Judgments without any nowdepend- 
Prepoſſeſnon of firſt Thoughts; if we were not always open ing (by Writ 


to Conviction, and ready to yield to Each Other's Reaſons, of Error) in 

| | ; the Houſe 
o Lords, where Mr. Juſtice YaTzs differed from the other Three, Every Rule, Or- 
der, Judgment, and Opinion, has, to this Day, been (as far as I can recollect) ugani- 
mous. This gives Weight and Ditpatch to the Deciſions, Certainty to the Law, and in- 
finite Satisfaction to the Suitor : And the Effect is ſeen by that immenſe Buſineſs which 
flows from all Parts into this Channel; and which we who have long kpown Weſt. 
miniter hall, behold with Aſtoniſhment; the rather, as during this Period, all the 
other Courts have been filled with Judges of unqueſtionable Integrity, eminent Ta- 
lents, and diſtinguiſhed Abilities, | 


| We have all equally endeavoured at that Unanimity, upon 
this Occaſion : We have talled the Maſter over, ſeveral Times. 
1 have communicated my Thoughts at large, in Writing : 
And I have read the three Arguments which have been now 
delivered. In ſhort, we have 2qually tried to dier. And who- 
ever is Right, Each is bound to abide by and deliver that Opi- 
nion which he has formed upon the fulleſt Examination. 


His Lorpsnie obſerved, that zo repeat the two firit 


Arguments, or go over the ſame Topics again, would be idle 


and nugatory, when he had already declared “ that he read, 
approved, and previouily concurred in them: . And to be 
particular in oppoſing or anſwering the ſeveral Parts of the 
laſt Argument (though he differed from the Concluſions of it,) 


would be indecent, and look too much like A'tercation. 


as Ne 
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; He therefore only defired to refer to the two firſt Argu- 
| ments, wvithout actually repeating them; and that he might 
l be underftood as if he had ſpoken the Subſtance of them, 
N and fully adopted them. After which, he expreſſed himſelf 


; to the following Effect. 


s From Premiſſes either expreſsly admitted, or which can not 
and therefore never have been denied, Concluſions follow, 
| in my Apprehenſion, deciſive upon all the Objections raiſed to 
5 the Property of an Author, in the Copy of bis own Wer, 
by the Common Law. | 


[ uſe the Word Corr,“ in the technical Senſe in which 
that Name or Term has been uſed for Ages, to ſignify an 
| incorporeal Right to the /ole printing and publiſhing of ſome- 
id what intellectual, communicated by Letters. 


1ſt Admiſa It has all along been expreſsly admitted, that, by the 

sen. «© Common Law, an Author is intitled to the Copy of his 

« own Work until it has been once printed and publiſhed by 

«© his Authority;“ and ** that the Four Caſes in Chancery, 

1 «« cited for that Purpoſe, are agreeable to the Common Law ; 

% and the Relief was properly given, in conſequence of the 
| «« legal Right.” 


i The Property in the Copy, 2hus abridged, is equally an in- 
1 | corporeal Right to print a Set of intellectual Ideas or Modes 
| of Thinking, communicated in a Set of Words and Sentences 
; and Modes of Expreſſion. It is equally detached from the 


Manuſcript, or any other phy/ical Exiſtence whatſoever. 


The Property thus abridged is equally incapable of being 
violated by a Crime indicable. In like Manner, it can only 
be violated by Another's printing without the Author's Con- 
ſent: Which is a Civil Inquiry. TP | 


— — 
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The only Remedy is the ſame; by an Action upon the Caſe, 
for Damages, or a Bill in Equity for a Specific Relief. 
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No Action of Detinue, Trover, or Treſpaſ; quare wi et armis, 
can lie; becauſe the Copy thus abridged is equally a Property 
in Notion, and has ro Corporeal tangible Subſtance. 
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No Diſpofition, no Transfer of Paper upon which the 
Compoſition is written, marked, or impreſſed, (though it | 
gives the Pexwer to print and publiſh,) can be conftrued a Con- 
wezance of the ( opy, without the Author's expreſs Conſent e 
to print and publiſs;“ much leſs, again his Will. 
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The Property of the Copy, thus narrowed, may equally go 
down from Generation to Generation, and poſſibly continue 
for Ever; though neither the Author nor his Repreſentatives 
ſhould have any Manuſcript whatſoever of the Work, Original 


Duplicate, or Tranſcript. 


Mr Gwyzn was intitled, undoubtedly, to the Paper of the 
Tranſcript of Lord Clarendon's Hiſtory : Which gave him the 


Power to print and publith it, after the Fire at Peterſpam, 


which deſtroyed one Original. This mrght have been the only 
Manuſcript of it in being. Mr. Gwynn might have thrown 
it into the Fire, had he pleaſed. But, at the Diſtance of 
near a Hundred Years, the Copy was adjudged the Property of 
Lord Clarendon's Repreſentatives ; and Mr. GwWynn's Printing 
and Publiſhing it, without their Conſent, was adjudged an 
Injury to that Property; for which, in different Shapes, he 


paid very dear. 


Dean Swift was certainly Proprietor of the Paper upon 
which Pope's Letters to him were written. I know, Mr. Pope 
had zo Paper upon which they were written; and a very im- 
perfect Memory of their Contents; Which made him the 
more anxious to ſtop their Publication ;—Knowing that the 


| Printer had got them. 


If the Copy belongs to an Author, after Publication; it 
certainly belonged to him, before. But if it does not belong 
to him after; where is the Common Law to be found, which 
ſays ** there is ſuch a Property before?“ All the Metaphyſical 
Subtilties from the Nature of the Thing may be equally ob- 


jected to the Property before. It is incorporeal It relates to 


Ideas detached from any Phyfical Exiſtence. There are 20 
Indicia : Another may have had the ſame Thoughts upon 
the ſame Subject, and expreſſed them in the ſame Language 
verbatim. At what Time, and by what Act does the Property 
commence ? The ſame String of Queſtions may be aſked, 
upon the Copy before Publication : [s it real or per/onal ? 
Does it go to their Heir, or to the Executor? Being a Right 
which can only be defended by Action, is it, as a Choiſe in 
Action, af/ignable, or not? Can it be forfeired ? Can it be 
taken in Execution ? Can it be weſted in the Affignees under a 


Commiſſion of Bankruptcy ? 


The Common Law, as to the Copy before Publication, 
can not be found in Cuſtom. | 


Before 1732, the Caſe of a Piracy &efore Publication never 
exiſted ; It never was put, or ſuppoſed. There is not a Syl- 
lable about it to be met with any where. The Regulations, 


the Ordinances, the Acts of Parliament, the Caſes in Veſ- 
I min ſter- 
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minſter-Hall, all relate to the Copy of Books after Publication 
by the Authors, 


Since 1732, there is not a Word to be traced about it ; 
except, from the four Cates in * 


Beſides, If all Englund had allowed this Property Two or 
Three Hundred Years, the fame Objection would hold, 
„that the Uſage is not immemorial :“ For, Printing was in- 


* See tha troduced in the Reign of Zyw. 4th, or H. 6th *. 

Note at the 

poop? this pc eobat Source : then, 1 is the Common Law drawn, which 
Caſe, as to. 


the particu. is admitted to be fo clear, in reſpect of the a before Pub- 

ler Time liestion * 

when it was 

firſt intro- From 7zh:is Argnating-—Becoals it is %, that an Author 

—_— to ſhould reap the pecuniary Profits of his own Ingenuity and 

Fas King Labour. It is ju/t, that Another ſhould not uſe his Name, 

"x without his Conſent. It is rt, that he ſhould judge when to 
publiſh, or whether he ever will publiſh. It is ft he ſhould 
not only chooſe the Time, but the Manner of Publication; 

how many ; what Volume ; what Print, It is At, he Bold 
chooſe to whoſe Care be will cruſt the Accuracy and Correct— 
neſs of the Impreſſion ; in whoſe Honeſty he will confide, 
not to foiſt in Additions : With other n of the ſame 
Effect. 


I allow them fcient to ſhew © it is agreeable to the 
«© Principles of Right and Wrong, the Fitneſs of Things, 
Convenience, and Policy, and thereſore to the Common 
Law, to protect the Copy before Publication.“ 


But the ſame Reaſons hold, after the Author bas publiſhed. 
He can reap no pecuniary Profit, if, the next Moment after 
his Work comes out, it may be pirated upon worſe Paper and 
in worſe Print, and 1n a cheaper Volume. 


The 8th of Queen Ann is no Anſwer. We are conſidering 


the Common Law, upon Principles before and independant vi 
that Act. 


The Author may not only be deprived of any Prefir, but 
loſe the Expence he has been at. He is no more Maſter of the 
Uſe of his own Name. He has no Control over the Correez- 
neh, of his own Work. He can not prevent Additions. He 
can not retradt Errors. He can not amend; or cancel a faulty 
Edition. Any One may print, pirate, and perpetuate the 
Imperfections, to the Diſgrace and againſt the Will of the 
Author; may propagate Sentiments under his Name, which 
he diJapproves, repents and is aſhamed of. He can exerciſe 
no Diſcretion as to the Manner in which, or the Perſons by 
whom his Work ſhall be as For 
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For theſe, and many more Reaſons, it ſeems to me juſt and 
fit, to protect the Copy after Publication,” 


All Obe which hold as mnch to the Kind of Pro- 
perty before, as to the kind of Property after Publication, 
go for nothing: They prove 20% much. 


There is no peculiar Objection to the Property after, ex- 
cept, “that the Copy is necęſſuril) made Common, after the 
„ Book is once publiſhed.” 


Does a Transfer of Payer upon which it is printed, neceſ- 
ſarily transfer the Copy, more than the Transfer of Paper 


upon which the Book is aoritten? 


The Argument turns in a Circle, The Copy is made 
« common, becauſe the Law does not protect it: And the 
Law can not protect it, becauſe it is made common. 


The Author does not mean to make it common: And if 
the Law  ays « He ought to have the Copy after Publi- 
cation.“ It is a ſeveral Property, eaſily pn aſcer- 
tained and ſecured, 


Tar wHOLE then muſt finally reſolve in this Queſtion, 
© Whether it is agrecable to Natural Principles, moral Tuſ- 
ice and Fitneſs, to allow him the Copy, after Publication, 
© as well as before.” 


The 3 Conſent of this Kingdom, for Ages, is on the 
Afermative Side, The Legi/lative Authority has taken it for 
granted; and interpoſed Penalties to protect it fir a Time. 


The ſingle Opinion of ſuch a Man as Milton, ſpeaking, 
after much Conſideration, upon the very Point, is ſtronger 
chan any Inferences from gathering Acorns and ſeizing a va- 
cant Piece of Ground; when the Writers, ſo far from think- 


ing of the very Point, ſpeak of av imaginary State of Nature 
before the Invention of Letters. 


The judicial Opinions of thoſe eminent Lawyers and Great 
Men who granted or continued [INJUNCTIONS, in Caſes after 
Publication, mot within 8 Queen Ann; uncontradicted by 
any Book, Judgment, or ſaying : muſt weigh in azy Queſtion 
of Law; much more, in a Queſtion of mere Theory and 
Speculation as to what is agreeable or repugnant to Natural 
Principles. I look uon tche/e Injunctions, as equal to any 


final Decree. 


Whoever 


— 
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Whoever has attended the Court of Chancery, knows that 

if an Injunction in the Nature of an Injunction h day Waſee, 
is granted, upon Motion, or continued after Anſwer, it is in 
vain to go to Hearing. For, ſuch an Injunction newer is 
granted upon Motion, unleſe the ligal Proper y of the Plain- 
tiff be made out; nor continued os Anſwer, wnle/s it ſtill 
remains clear, allowing all the Defendant has ſaid. In /uch 
a Caſe, the Defendant is always adviſed, either to acquiz/ce, 
or appeal. For, he never can make a better De/eace than is 
ſtated upon his own Anſwer. . 


This Caſe is not ſent hither from the Court of Chancery, 
upon any Doubt of theirs. There never was a Doubt in the 
Court of Chancery, till a Doubt was raiſed there from De- 
cency, upon a /uppo/ed Doubt in his Court, in the Caſe of 
Ton/on and Collins. There is not an Inſtance of an Injunction 
refuſed, till it was refuſed upon the Grounds of that Doubt. 
The Court of Chancery never grant Injunctions in Caſes of 
this kind, where there is any Doubt. Therefore they refuſed 
it, when they thought there was a Doubt. That Caſe was 
argued twice, with Solemnity : And after the ſecond Argu- 
ment, it was referred to the Exchequer-Chamber, to be ar- 
gued before all the Judges. ” 


That Reference did not ariſe from any Diference of Opi- 
nion, or Difficulty among Us. On the contrary, we ſuſpected 
Collufion ; and that if we gave Judgment for the Plaintiff ; 
there certainly would be zo Writ of EX ROE. We wiſhed to 
take the Opinion of ALL the Judges. We were afterwards 


clearly in formed of the Truth of the Collufion : And there. 


fore the Cauſe proceeded no further. | 


Byt while it hung under this Appearance of Difficulty, there 
was ſufficient Ground for the Court of Chancery to ſay, ** the 
* Property was doubtful.” They did not ſend it to Law; 
They left the Party to follow his /-gal/ Remedy. A doubtful 
legal Title muſt be tried at Law, before it can be made the 


Ground of an Injundtion. In junctions of 24;s kind are rightly 


and properly refuſed. In a doubtful Caſe, it would be [ri- 
guity to grant them; Becauſe, if it ſhould come out“ that 


the Plaintiff has zo legal Title,” the Defendant is injured 


by the Injunction, and can have no Reparation. 


Ir it is agreeable to Natural Principles, to allow the Copy 


after Publication, I am warranted by the Admiſſion which al- 
Jows it before Publication, to ſay, This is Common Law.” 


There is another Aamiſton equally concluſive. 


Tt 
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It is, and has all along been admitted, ** that by the Com- 24 admit 


« mon Law, the King's Copy continues after Publication; fion, 


«« and that the unanimous Judgment of this Court, in the 


« Caſe of Baſtert and Th Univerjity of Cambriage *, is right.“ Mich. 


G. 2. V. an- 


1758. 32 


The King has no Property in the Art of Printigg. The. . 


ridiculous Conceit of Alius was exploded at the Time. 


The King has no Authority to reſtrain the Preſs, on Ac- 
count of the Subje& Matter upon which the Author writes, 
or his Manner of treating it. = 


The King can not, by Law, grant an excluſive Privilege 
to print any Book wnich does not belong to himſelf. 


Crown Copies are, as in the Caſe of an Author, civil Pro- 
perty : which is deduced, as in the Caſe of an Author, from 
the King's Right of Original Publication, The Kind of Pro- 
perty in the Crown or a Patentee from the Crown, 1s juſt 
the /ame 3 incorporeal, incapable of Violation but by a Civil 


Injury, and only to be vindicated by the ſame Remedy, an 


Action upon the Caſe, or a Bill in Equity. 


There were no Queſtions in Veſmiuſter-Hall, before the 
Reſtoration, as to Crown Copies. The Reaſcn is very obvi- 
ous : It will occur to every One that hears me. The Fa, 
however, is ſo: There were none, before the Reftoration. 


Upon every Patent which has been litigitated /nce, the 
Counſel for the Patentee, (whatever elſe might be thrown 
out, or whatever Encouragement they might have, between 
the Reſtoration and Revolution, to throw out Notions of 
Power and Prerogative,) have tortured their Invention, to 
and upon PæOPERT T. | 


Upon Rolle's Abridgment, They argued from the Har- 
| Forks, which are there abridged, ** that the Year- Books hav- 
ing been compiled at the King's £xfence, were the King's 
© Property, and therefore the Printing of them belonged ty 
„ his Patentee.“ | 


Upon Creke's Reports, they contended, “ that the King 
© paid the Fudges who made the Deciſions, Ergo, the De- 
„ cifions were his,” The Judges of We/tminffer- Hall 
thought, they belonged to the Author; that is, to the Pur- 
chaſer from, or to the Executor of the Author: But, fo far 
the Controverſy turned upon Property. 


In Seymour's Caſe, 1 Mod. 256. (who printed Gadbury's 


Almanac, without Leave of the Stationers Company, who 
| had 
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had a Patent for the ſole printing of Almanacs, Pemberton 
reſorted to Property, He argued (beſides arguing from the 
Prerogative,) „“ that an Almanac has 20 certain Author : 
«© Therefore the King has the Property ; and by Conſequence, 
«© may grant his Property.” It was far fetched: And it is 
truly ſaid, “that the Conſequence did act follow.” For, if 
there was no certain Author, the Property would zo! be the 
King's, but Common. Pemberton was a very able Lawyer; 


and ſaw the Neceſſity of getting at Property, if he could 


make jt out. 


All the Decrees in Chancery, and the Judgments at Com- 
mon Law upon Almanacs, are now cut of the Caſe, and all 
the Doctrine of Prerogative rejected, by what was done in 
the Caſe of The Stationers Company and Partridpe. 


It came on, in the Year 1509, before Lord Ceauper, on 
continuing the Injunction. There is no Report of it, | be- 
lieve, in Print: At leaſt, I have not ſeen any. I have read 
the Bill and Anſwer. The Bill puts it upon all the Preroga- 
tive Notions of Power; and inſiſts, that the King's Patentee 
had the ſole excluſive Right of printing Almanacs, The An- 
ſwer inſiſts, that theſe were extravagant illegal Notions ; thai 
they were token up at 'Vimes when the Prerogative ran high, 
end when the diſpenſing Power was allowed: And it inſiſts, 
that the Queſtion ought, fince the Revolution, to be argued 
upon proper Principles, conſiſtent with the Rights and Privi- 
leges of the ſubject. The Defendants denied the Authority 
of ail the Caſes ſtated by the Bill, as far as they went upon 
I rerogative Right. Lord Cowper continued the Injunction 
til! Hearing. I have Office-Copies of all the Orders and Pleas 
that were cited: I dare ſay, I have Thirty or Forty of them. 
It appears, that theſe Decrees were all read; and that the 
Judgment of the Houſe of Lords was read and gone through 
Lord Harcourt afterwards heard the Cauſe. He did not chooic, 
in a Caſe about Almanacs, to decide upon Prerogative. Ile 
therefore made a Caſe of it, for the Opinion of this Court; 
Lord Parker being then Chief Juſtice. This Court, ſo far as 
it went, inclined againſt the Right of the Crown in Almanacs, 
Bat, to this Hour, it has never been determined: And the in- 
junction granted by Lord Ceavper kill continues. | 


[ have Salteld's Manuſcript Report {and have had it many 
Years) of what paſſed in this Court in the Courſe of the Ar- 
gument of this Caſe of The Company , Stationers againſt 
Partridge. I do not know whetber it is got into Print: 1 


have not ſeen it in Print. Mr. York had a Copy of it, when 


he argued the Cate of The Univerſity of Cambridge and 
Bafſkett. Mr, Soalkeld argued for the Defendant Partridge: 


dir Peter King, for the Plaintiffs. f 
I will 


=o * 0 * — | mY 
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] will ftate to you, fo far as is material to the Argument, 
how they put it, and the only Grounds that they thought 
tenable. | 

Mr. Salkeld, after poſitively and expreſsly denying any Pre- 
rogative in the Crown over the Preſs, or any Power to grant 
any excluſive Privilege, ſays, “ I take the Rule, in all theſe 
„ Caſes, to be, That where the Crown has a Property or 
« Right of Copy, the King may grant it. The Crown may 
«« grant the ſole Printing of Bibles in the Engliſb Tranſlation ; 
« becauſe it was made at ihe King's Charge, The ſame Rea- 
« ſon holds, as to the Statutes, Year-Bioks, and Common- 
« Prayer- Books.” ; | 


Sir Peter King, for the Plaintiffs, argues thus—(throwing 
out, at the ſame Time, the Things that J have already men- 
tioned ; though he don't ſeem to be very ſerious in it—) 1 
« argue, that if the Crown has a Right to the Common- 
« Prayer-Book, it has a Right to every Parr of it. And the 
Calendar is a Part of the Common- Prayer. Book. And an 
« Almanac is the ſame Thing with the Calendar, Cc.“ 


| Parker, Chief Juſtice, ſpeaks to Nothing ſaid at the Bar, 
bat only whether the Calendar is Part of the Common- 
«© Prayer-Book.” And as to that, he goes Back as far as to 
the Council of Nice; and doubts whether it is, or rather in- 
deed thinks that it is not Part of it: He ſays, It may be an 
Index, but is no Part of it. 0 


Mr. Juſtice Powel! ſays “ You muſt diſtinguiſh this from 
the Common Cafes of Monopolies ; by ſhewing ſome Pro- 
«« perty in the Crown, and bringing it within the Cale of the 
<< Common- Prayer-Book.”” And he rather inclined to think, 
„that Almanacs might be the King's ;” becaule there is a 
Trial by Almanacs. | 


To which, Lord Pas ter replied, „ that he never heard of 
« ſuch a Thing as a Trial by Almanac. 


They leave it upon this. It ſtood over, for another Argu- 
ment, to ſee if they could make it like the Cale of the Com- 


mon-Prayer-Book. I don't know what happened aftewards : 


But there never was any Judgment; and though I have made 
firift Inquiry, I don't find that there was ever any Opinion 


given. 

I heard Lord Hardwicke ſay what Mr. Juſtice Milles has 
quoted, as to theſe Arguments from Property in ſupport of 
the King's Right, necellarily inferring an Aurhor's. 


The 


1 
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The Caſe of Raſtett and The Univerſity of Cambridge waz 
then depending in this Court, when Lord Hardwiche made 
Uſe of that Expreſſion or Argument: It has, ſince, been de. 
termined, We had no Idea of any Prerogative in the Crown 
over the Preſs; or of any Power to reſtrain it by eæcluſſve 
Privileges, or of any Power to control the Subject-Matter 
on which a Man might write, or the Manner in which 
he might treat it. We reited upon Property from the King's 
Right of Original Publication. | 


Acts of Parliament are the Works of the Legiſlature: And 
the Publication of them has always belonged to the King, as 
the Executive Part, and as the Head and Sovereign. 


The Art of Printing has only Varied the Mode. And, 
though Printing be within legal Memory, we thought the 
Uſage ſince the Invention of Printing, very material. 


| Whoever looks into Mr. Yorke's Argument, upon which 
| | the Opinion of the Court in that Caſe in a great Meaſure 
went, (I do not ſay throughout, but in a great Meaſare,) will 
ſee the great Pains he takes to ſhew the Original Property in 


the Crown. 


Though the King may grant a concurrent Right ; (For, in 
that Caſe the Grant was of a concurrent Right, and he might 
grant it to Ten Thouſand ; he might grant it to every Mem- 
ber of the Stationers Company ; he might grant 1t to every 
Bookſeller ;) We had no Idea“ that the ſirſt Edition of 
« Acts of Parliament made the Copy Common. And yet 
any Man may tranſcribe an Act of Parliament, or a Record: 
And any Perſon may make laborious Searches and Abſtracts 
from Records, and have a Right to print them. 


a = == . — 


Lord Har device bad before reaſoned in the ſame Way, in 
the Caſe of Manby and Others againſt Owen and Others, on 
Bth of April 1755, relating to the Seffions- Paper. The 
Plaintiffs bad bought the Seflions- Paper from my Lord Mayor, 


and had (I think) given him an Hundred Guineas for it. And . 
upon an Affidavit ** that the Lord Mayor had always ap- 1 
«« pointed the Printers of that Paper; and that it was uſual 3 
«« for the Lord Mayor to take a Sum of Money for it; and 5 


« that the Defendant had pirated it;“ Lord Hardwicke con- 

ſidered the Grant as Property in the Copy, and granted the 

Injunction upon the Foot of Property ; and never dreamt þ 

e that the firſt Edition of it made it Common.” This was 

acquieſced under: And the Defendants were not adviſed to 

proceed further. Nothing is more manifeſt, than that the ” 
Injonction proceeded upon the Infringement of the Plaintiffs 1 33 


Property: For, as a Contemp? of the Court of the Old 1 
5 N | | the 
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the Court of Chancery would not have interfered. But they 


were of Opinion that the Copy was transferred to Plaintiff, 
« and that it was rot made Common by the firſt Publication,” 

If the Common Law be ſo in the/e C:iſes, it muſt alſo be 
ſo in the Caſe of an Autbor. All the Reaſoning “ that ſub- 
« ſequent Editions ſhould be correct, holds equally to an 
Author. His Name ought not to be uſed, againſt his Will. 


It is an Injury, by a faulty, ignorant and incorrect Edition, 


to difgrace his Work and miſlead the Reader. 


The Copy of the Hebrew Bible, the Greet Teſtament, or 
the Septuagint, does not belong to the King: It is Common. 
But the Engliſb Tranſlation he bought: Therefore it has been 
concluded to be his Property, If any Man ſhould turn the 
Pſalms, or the Writings of So/omon, or Fob, into Verſe, the 
King could not ſtop the Printing or Sale of ſuch a Work: it 
is the Author's Work. The King has no Power or Control 
over the Subject Matter: His Power reſts in Property. His 
whole Right reſts upon the Foundation of Property in the 
Copy by the Common Law. What other Ground can there be 
for the King's having a Property in the Latin Grammar, 
(which is One of his ancienteſt Copies,) than that it was ori- 
ginally compoſed at his Zxpence? Whatever the Common Law 
ſays of Property in the Kinc's Caſe from Analogy to the Caſe 
of Authors, muſt hold conclu/ively, in my Apprehenſion, with 
regard to AUTHORS. | 


I always thought the Objection from the * Act of parlia- Aan. 
ment, the moſt p/aufib/e. It has generally ftruck me, at fc. 19. 


View. But, upon Confderation, it is, I think, impoſſible to 
imply this Act into an Abolition of the Common-Law Right, 
if it did exiſt; or into a Declaration that 2 ſuch Right 
ever exited.” | 


The BILL was brought in, upon the Petition of the Pro- 
prietors, to ſecure their Property for ever, by Penalties ; the 
only Way in which hey thought it could be ſecured ; having 
had 20 Experience of any other: there being no Example of 
an Action at Law tried, or any Idea that a Bill would lie 
for an Injunction and Relief in Equity.” 


An Alteration was made in the Committee, to refrain the 
perpetual into a temporary Security. | 


The Argument drawn from the Clauſe to regulate: the *. Sed. 4. 
Price of Books, can not hold. That Clauſe goes to % Books ; now repeal- 


is perpetual : and follows the Act of H. 8 +. ed (by 12 
G.2,c, 36. 


n . 
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V. ſect. 1. The Words 20 longer add Nothing to the Sen/e ; which 
is exactly the ſame, whether theſe Words are added, or not. 


+ v. Title The Word ** we/ting”+, in the Title, can not be argued 
—* hy veit- from, as declaratory ** that there was 20 Property before ” 
ing“ &. The Title is but once read; and is no Part of the Act. In 

the Body, the Word ** ſecured” is made Uſe of. | 


Had there been the leaſt Intention to tale or declare away 
every Pretence of Right at the Common Law, it would have 
been expre/sly enacted; and there muſt have been a new Pre. 
amble, totally different from that which now ſtands, 


But the Legiſlature has not left their Meaning to be found 
out by looſe Conjectures. The Preamble certainly proceeds 
upon the Ground of a Right of Property, having been wis- 
lated: and might be argued from, as an, Allowance or Con- 
fimation of ſuch a Right at the Common Law. The Remedy 
enacted againſt the Violation of it being oz'y temporary, might 
be argued from, as implying ©* there exiffed no Right but 
what was ſecured by the AR.” Therefore an expreſs Saw- 
ing is added, that Nothing in this Act contained ſhall ex- 
* tend or be conſtrued to extend to prejudice or confirm any 

Right, Cc.“ Any Right” is, manifeſtly, any other Right 
than the Term ſecured by the Act. The Act ſpeaks of 25 
Right whatſoever, gut that of Autbers, or derived from hem. 
No other Right could poſſibly be prejudiced or confirmed by 
any Expreſſion in the Act. The Words of the Sawing are 
adapted to this Right: * Book or Copy already printed, or 
'© hereafter to be printed -. They are not applicable to Pre- 
rogative Copies. /f Letters Patent to an Author or his Af. 
figns could give any Right, they might come under the Ge- 
nerality of the Saving. But, ſo little was ſuch a Right in 
the Contemplation of the Legiſlature, that there is not a Word 
about Patents in the whole Act. Could they have given any 
Right. it was not auorth Saving; becauſe it never exceeded 
Fourteen Years. | | 


It was ſtrongly urged, * that a Common Law Right could 

not exiſt ; becauſe there was no lime from which it could 

| be ſaid to attach or begin: Whereas the Srytyte-l'roperty 
| was aſcertained by and commenced from the Zn: y. 


Undoubtedly, the previous Entry is a Condition upon 
which all the Security given by the Szatute depends: And if 
every Man was 1ntiiled to print, without the Author's Con- 
ſent, before this Act, No Body can be queſtioned for ſo Print- 
ing Face the Act, before an Entry, Nay, The Offence being 


new y 
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ad created, it can only be proſecuted by the Remedies 
preſcribed, and within the limited Time of Three Months. 


But the Court of Chancery has uniformly proceeded upon 
a contrary Conſtruction. "They confidered the Act, ror as 
creating a new Offence, but as giving an Additional Security 
to a Proprietor grieved ; and gave Relief, avithout Regard to 
any of the Proviſions in the Act, or whether the Term was 
or was not expired. No e e can be obtained, ill the 
Court 1s ſatisfied ““ that the Flaintiff has a clear legal Right.“ 
And where, for the Sake of the Relief, the Court of Chan- 
cery proceeds upon a Ground of Common or Statute Law, 
their Judgments are Precedents of high Authority in all the 
Courts of Weſiminſter- Hall. 


His Lo DSHIP adopted and referred to other Obſervations 
made upon the Act by the two Judges who ſpoke firſt := 
And then concluded thus —— 


I deſire to be underſtood, that it is upon the Special Ver- 


dict, I give my Opinion. Every Remaik which has been 
made, as to what zs and what is no? found, I confider as ma- 
terial. The Variation of any One of the Circumſtances may 
change the Merits of the Queſtion : The Variation of /ome, 
certainly would. Every Caſe, where ſuch Variation ariſes, 
will ſtand upon its own particular Ground 3 and will zot be 


concluded by hs Judgment, 


The SUBJECT of large is exhauſted: and therefore I have 
not gone into it. I have had frequent Opportunities to con- 
ſider of it. I have travelled in it for many Years. I was 
Counſel in moſt of the Caſes which have been cited from 
Chancery: T have Copies of all, from the Regiſter Book. 
The firſt "Caſe of Milton's Faradiſe Loſt, was upen my Moti- 


on. I argued the Second: Which was ſolemnly argued, by 


One on each Side. I argued the Caſe of Millar againſt Kin- 
caid, in the Houſe of Lords. Many of the Precedents were 
tried by my Advice. The accurate and elaborate Inveſtiga- 
tion of the Matter, in zhis Cauſe, and in the former Cafe of 
Tonſon and Collins, has confirmed me in what | always inclined 
to think, That the Court of Chancery did right, in giv- 
© ing Relief upon the Foundation of a LEGAL Property in 
„ Authors, independent of the Entry, the Term for Years, 
© and all other Proviſions annexed to the Security given 
„by the AQ,” 


THEREFORE my Opinion is That JD ENT be 


4 for the PILAIN TIFF.“ And it muſt be * entered as Vide ante. 
on the Day of the laſt Argumentof this Caſe at the Bar. P. 2302. 


— 


A Wr it 


n. ———— 


—— 
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A Writ of Error was afterwards brought : But the Plaintiff 
in Error, after aſſigning Errore, ſuffered himſelf to be 
non-proſs'd. And the Lords Commiſſioners, after Trinig 
Term 1770, granted an Injunction. 


In the Caſe of Donald/ons againſt Becket and Others, 
the Matter came before the Houſe of Lords, upon an Ap- 
| peal from a Decree of the Court of Chancery, founded upon 
| _ judgment: And what appears from the Minutes is as 
j ollows=- - 8 


Die Mercurii, ꝙ Februarii, 1774, Donaldſons againſt 
Becket and Others. 


k Ox DRERED, That the Judges be directed to deliver thei: 
| | Opinions upon the following Queſtions (zz. ) 


1. Whether at Common Law, an Author of any Book or 
Literary Compoſition had the ſole Right of firſt Printing 
and Publiſhing the ſame for Sale; and might bring an 
Action againſt any Perſon who printed publiſhed and ſold 


the ſame without his Conſent ? 


| 2. If the Author had ſuch Right originally, did the Law 
[ take it away, upon his Printing and Publiſhing ſuch Book 
or Literary Compoſition : And might any Perſon after- 
terward reprint and ſell, for his own Benefit, ſuch Book 
or Literary Compoſition, againſt the Will of the Au- 


; 25 thor ? 


If ſech Action would have lain at Common Law, is it 
taken away by the Statute of 8 Inn! And is an Au- 
thor, by the ſaid Stazute precluded from every Remedy, 
except on the Foundation of the ſaid Statute and on the 
Terms and Conditions preſcribed thereby ? | 


OrDErED, That the Judges do deliver their Opinions up- 
on the following Queſtions (ig.) 


Whether the Author of any Literary Compoſition and his 
Aſſigns, had the ſole Right of Printing and Publiſhing the 


ſame in Perpetuity, by the Common Law? ; 


Whether this Right is any way impeached reſtrained or ta- 
ken away by the Statute 8th Ann? . 


Whereupon, the Judges deſiring that ſome Time might 
be allowed them for that Purpoſe, p 


ORDERED; 


— 
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— 


ORDERED, That the farther Conſideration of this Cauſe 
be adjourned till Zueſday next; and that the Judges do then 
attend, to deliver their Opinions upon the ſaid Queſtions. 


Die Martis, 15 Februarii 1774. 


The Lord Chancellor acquainted the Houſe, That the 
Judges differed in their Opinions upon the ſaid Queſtions. | 


Orvered, that the Judges preſent do deliver their Opi- 
nions upon the ſaid Queſtions, /erzatim, with their Reaſons. 


Accordingly, 


Mr. Baron Eyzs was heard upon the ſaid Queſtion—And _ Baron 
| | yre, 

1. Upon the firſt Queſtion, delivered his Opinion—That 
at Common Law, an Author of any Book or Literary 
Compoſition had not the ſole Right of firſt Printing and 
Publiſhing the ſame for Sale: and could not bring an Ac» 
tion againſt any Perſon who printed publiſhed and fold 
the ſame without his Conſent. —And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion— 
That if the Author had ſuch ſole Right of firſt Printing, 
the Law did take away his Right, upon his Printing and 
Publiſhing ſuch Book or Literary Compoſition ; and that 
any Perſon might afterward reprint and ſell, for his own 
Benefit, ſuch Book or Literary Compoſition, againft the 
Will of the Author, And gave his Reaſons. 


3. Upon the third Queſtion, delivered his Opinion—That 
ſuch Right is taken away by the Statute of 8 Ann; and 
that an Author by the ſaid Statute 1s precluded from 
every Remedy except on the Foundation of the ſaid 
Statute : But that there may be a Remedy in Equity 
upon the Foundation of the Statute, independent of 
the Terms and Condition preſcribed by the Statute, in 
reſpect of Penalties enacted thereby. —And gave his 

Reaſons, 


4. Upon the fourth Queſtion, delivered his Opinion 

| That the Author of any Literary Compoſition and his 

4 Aſſigns had not the ſole Right of Printing and Publiſh- 
ing the ſame in Perpetuity, by the Common Law.—And 


U 


Pa RT IV. Vorl. IV. 1 


gave his Reaſons. 


5. Upon 


— 


— ͤ—— — 
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5. Upon the fifth Queſtion, delivered bis Opinion —That 


the Right is impeached reſtrained, and taken away by 
the Statute 8th Aune.— And gave his Reaſons. 


M. Juſtice Then Mr, Juſtice Nares was heard upon the ſaid Queſti- 
on—And | | 


1. Upon the firſt Queſtion, delivered his Opinion—That 
at Common Law, an Author of any Book or Literary 
Compoſition had the ſole Right of firſt Printing and 
Publiſhing the ſame for Sale; and might bring an Acti- 
on againſt the Perſon who printed, publiſhed and ſold 
the ſame without his Conſent—And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion— 
That the Law did not take _ his Right, upon his 
Printing and Publiſhing ſuch Book or Literary Compo- 
ſition; and that no Perſon might afterward reprint and 
fell, for his own Benefit, ſuch Book or Literary Com- 
poſition, againſt the Will of the Author—And gave his 
Reaſons, | 


3. Upon the third Queſtion, delivered his Opinion—That 
ſuch Action at Common Law is taken away by the Sta- 
tute 8 Ann; and that an Author by the ſaid Statute is 
precluded from every Remedy except on the Founda- 
tion of the ſaid Statute and on the Terms and Condi- 
tions preſcribed thereby.—And gave his Reaſons. 


4. Upon the fourth Queſtion, delivered his Opinion 
That the Author of any Literary Compoſition and his 
Aſſigns had the ſole Right of Printing and Publiſhing 
the ſame, in Perpetuity, by the Common Law,—And 
gave his Reaſons. | | 


5. Upon the fifth Queſtion delivered his Opinion—That 
his Right is impeached, 1eſtrained and taken away by 
the Statute 8 Aun.— And gave his Reaſons, 


Then Mr. Juſtice AzHUrsT was heard upon the ſaid 


Queſtions. —And 


1. Upon the firſt Queſtion, delivered his Opinion—That 
at Common Law, an Author of any Book or Literary 
Compoſition had the fole Right of firſt Printing and 
Publiſhing the ſame for Sale; and might bring an Acli— 
on againſt any Perſon who printed, publiſhed and ſold 
the ſame without his Conſent.— And gave his Reaſons. 


2. Upon 


Lo 


— — 
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— 


— 


2. Upon the ſecond Queſtion, delivered his Opinion 
That the Law did not take away his Right, upon his 
Printing and Publiſhing ſuch Book or Literary Compo- 
ſition; and that no Perſon might afterward reprint and 
ſell, for his own Benefit, ſuch Book or Literary Com- 
poſition, againſt the Will of the Author.—And gave his 


Reaſons. 


3- Upon the third Queſtion, delivered his Opinion—That 
| ſuch Action at ommon Law is not taken away by the 
Statute of 8th Ann; and that an Author by the ſaid 
Statute 1s net precluded from every Remedy except on 
the Foundation of the ſaid Statute and on the Terms and 
Condition preſcribed thereby. And gave his Reaſons. 


4. Upon the fourth Queſtion, delivered his Opinion— 
That the Author of any Literary Compoſition and his 

Aſſigns had the ſole Right of Printing and Publiſhing 
the ſame, in Perpetuity, by the Common Law.—And 
gave his Reaſons. 


5. Upon the fifth Queſtion, delivered his Opinion — That 
this Right is not any way impeached, reſtrained or taken 
away by the Statute of 8th Aun.— And gave his Reaſons. 


Then Mr. Jaſtice AsHvRsT delivered the Opinion of Mr. Mr. Juſtice 
Juſtice BLacksToNEe (who was abſent, being confined to his Blackſtone. 
Room with the Gout, upon the ſaid Queſtions, — And 


1. Upon the firſt Queſtion, delivered his opinion — That 
at Common Law, an Author of any Bock or Literary 
Compoſition had the ſole Right of firſt Printing and 
Publiſhing the ſame for Sale; and might bring an Ac- 
tion againſt any Perſon who printed publiſhed and ſold 
the ſame without his Conſent.—And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion— 
That the Law did not take away his Right, upon his 
Printing and Publiſhing ſuch Book or Literary Compoſi- 
tion; and that no Perſon might afterward reprint and 
fell, for his own Benefit, ſuch Book or Literary Compo- 
fition, againſt the Will of the Author—And gave his 
Reatons. EE 


3* Upon the third Queſtion, delivered his Opinion—That 
ſuch Action at ommon Law is not taken away by the 
Statute of 8th Ann; and that an Author, by the ſaid 


8. Statute, is not precluded from every Remedy except on 
the Foundation of the ſaid Statute and on the Terms and 
on Conditions preſcribed thereby. — And gave his Reaſons. 


Ii 2 4 Upon 


5 F 


* 
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4. Upon the fourth Queſtian, delivered his Opinion — 
That the Author of any Literary Compoſition and his 
Aſſigns had the ſole Right of Printing and Publiſhing 


the ſame, in Perpetuity, by the Common Law.—And 
gave his Reaſons, | 


5. Upon the fifth Queſtion, delivered his Opinion—That 
this Right is not any way impeached, reſtrained or taken 
away by the Statute of 8th Ann. — And gave his Reaſons, 


OrDtrtD. That the further Conſideration of this Cauſe, 
and hearing the Opinion of the reſt of the juges upon the 
ſaid Queſtions, be Adjourned till Thur/day next; and that 


the Judges do then attend. 


Die Jovis, 17 Februarii 1774. 


Mr. Juſtice WiLLEs was heard upon the ſaid Queſtions.— 
And | TE 


1. Upon the firſt Queſtion delivered his Opinion — That 
at Common Law, an Author of any Book or Literary 

_ Compoſition had the ſole Right of firſt Printing and 
Publiſhing the ſame for Sale; and might bring an Action 
againſt any Perſon who printed, publiſhed and fold the 
ſame without his Conſent. — And gave his Reaſons. 


2. pon the ſecond Queſtion, delivered his Opinion — That 
the Law did not take away his Right, vpon his Printing 
and Publiſhing ſuch Book or Literary Compoſition ; and 
that no Perſon might afterward reprint and fell, for his 
own Benefit, ſuch Book or Literary Compoſition, againſt 
the Will of the Author, —And gave his Reaſons. 


3. Upon the third Queſtion, delivered his Opinion—That 
ſuch Action at Common Law is not taken away by the 
Statute of the 8th Ann; and that an Author by the ſaid 
Statute is not precluded from every Remedy except on 
the Foundation of the ſaid Statute and on the Terms and 
Conditions preſcribed thereby. And gave his Reaſons, 


4. Upon the fourth Queſtion, delirered his Opinion 
That the Author of any Literary Compoſition and his 
Aſſigns had the ſole Right of Printing and Publiſhing 


the ſame, in Perpetuity, by the Common Law.—And 
gave his Reaſons, | | 


5. Upon the fifth Queſtion, delivered his Opinion—That 
this Right is not any way impeached, reſtrained or taken 
away by the Statute of 8th Ann,—And gave his Reaſons: 

| | 'T hen 


— 
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Then Mr. Juſtice As rom was heard upon the ſaid Quef. Mr. Juſtice 

tions And Aſton. 
1, Upon the firſt Queſtion, delivered his Opinion That 
at Common Law, an Author of any Book or Literary 
Compoſition had the ſole Right of firſt Printing and 

Publiſhing the ſame for Sale; and might bring an Ac- | 

tion againſt any Perſon who printed, publiſhed and fold | 

the ſame without his Conſent.—And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion 
That the Law did not take away his Right, upon his 
Printing and Publiſhing ſuch Book or Literary Compo- 
ſtition; and that uo Perſon might afterward reprint and 

ſell, for his own Benefit, ſuch Book or Literary Com- 
poſition, againſt the Will of the Author. And gave 
his Reaſons. 


3. Upon the third Queſtion, delivered his Opinion—That 
ſuch Action at Common Law is not taken away by the 
Statute of the 8th Aus; and that an Author by the 
ſaid Statute is not precluded from every Remedy ex- 
cept on the Foundation of the ſaid Statute and on the 

Terms and Conditions preſcribed thereby.— And gave 


TP - EST Che. 9 


182 his Re aſons. *＋ | 
4. Upon the fourth Queſtion, delivered his Opinion 
That the Author of any Literary Compoſition and his 
. Aſſigus had the ſole Right of Printing and Publiſhing 
the ſame, in Perpetuity, by the Common Law, — 
: And gave his Reaſons. 
pf 5. Upon the fifth Queſtion, delivered his Opinion — That 
this Right is not any way impeached, reſtrained or taken 
away by the Statute of 8th Ann. — And gave his Rea- 
at ſons. TOE © | ; h CONE 
r ; Then Mr. Baron PRERROT T was heard upon the ſaid Queſ- Bao. 
8 tions And EY ” = OY 
i 1. Upon the firſt Queſtion, delivered his Opinion—That 
= at Common Law, an Author of any Book or Literary 
2 Compoſition had the ſole Right of firſt Printing and 
4 . Publithing the ſame; but could not bring an Action 
ng againſt any Perſon who printed, publiſhed and fold the 
5% ſame, unleſs ſuch Perſon obtained the Copy by Fraud 


or Violence. And gave his Reaſons. 


2 Uon the ſecond Queſtion, delivered his Opinion That 
e the Law did take away his Right, upon his Printing and 
Publiſhing ſuch Book or Literary Compoſition; and that 
any Perſon might afterward reprint and ſell, for his own 

| Benefit, 


Gould, 


*2414 
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Benefit, ſuch Book or Literary Compoſition, againſt the 
Will of the Author, — And gave his Reaſons. 


3 Upon the third Queſtion, delivered his Opinion—That 


ſuch Right is taken away by the Statute of Sth un; 
and that an Author, by the ſaid Statute, 1s precluded 
from every Remedy except on the Foundation of the 


| ſaid Statute and on the Terms and Conditions preſcrib- 


* 


ed thereby. — And gave his Reaſons, 


4. Upon the fourth Queſtion, delivered his Opinion —. 
That the Author of any Literary Compoſition and his 


Aſſigus had not the ſole Right of Princing and Publiſh- 
ing the ſame, in Perpetuity, by the Common Law.— 
And gave his Reaſons. | 


5. Upon the fifth Queſtion, delivered his Opinion—That 
the Right 1s impeached, reſtrained, and taken away by the 


Statute of 8th An — And gave his Reaſons. 


Mr. Juſtice Then Mr. Juſtice GovLv was heard upon the ſaid Queſ- 
Fan, fond dim loo 0 ame; 7 1 


1. Upon the firſt Queſtion, delivered his Opinion — That 
at Common Law, an Author of any Book or Literary 


Com poſition had the ſole Right of firſt Printing and 
Publiſhing the ſame for Sale: and might bring an Action 


_ againſt any Petſon who printed, publiſhed and ſold the 


ſame without his Conſent.— And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opini on 
That the Law did not take away his Right, upon his 


Printing and Publiſhing ſuch Book or Literary Compoli- 
tion; and that no Perſon might afterward reprint and 
ſell, for his own Benefit, ſuch Book or Literary Com- 
poſition, againſt the Will of the Author.—— And gave 
og ⁵ 888 | £ | 


3. Upon the third Queſtion, delivered his Opinion—That 
ſuch Action at Common Law is taken away by the Sta- 


tute of 8th: Ann; and that an Author, by the ſaid Sta- 
tute, is precluded from every Remedy except on the 


Foundation of the ſaid Statute and on the Terms and 


Conditions preſcribed thereby. — And gave his Rea- 
ſons. FERC „% | | 


4 


| 4. Upon the fourth Queſtion, delivered his Opinion — That 


the Author of any Literary Compoſition and his Aſſigns 


; had the ſole Right of Printing and Publiſhing the ſame 
in Perpetuity, by the Common Law. — And gave his 


Reaſons, | 2 N „ 75 
r | 5. Upon 


— 
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5. Upon the fifth Queſtion, delivered his Opinion — That 
this Right is impeached, reſtrained and take away by 
the Statute of 8th 2n.—— And gave his Reaſons, | 


Then Mr. Baron Apams was heard upon the ſaid Queſ- Me Baron 
tions. —And | Adams. 


1. Upon the firſt Queſtion, delivered his Opinion — That 
at Common Law, an Author of any Book or Literary 
Compoſition had the ſole Right of firſt Printing and 
Publiſhing the ſame; but could not bring an Action 
againſt any Perſon who printed, publiſhed and ſold the 
ſame, unleſs ſach Perſon obtained the Copy by Fraud or 
Violence—— And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion 
That the Law did take away his Right, upon his Print- 
ing and PabROuag ſuch Book or Literary Compoſition ; 

and that any Perſon might afterward reprint and ſell, 
for his own Benefit, ſuch Book or Literary Compoſition 


2 * 


againſt the Will of the Author. — And gave his Rea- 
ſons. | EI | 
t 3. Upon the third Queſtion, delivered his Opinion—That 
y ſuch Right is taken away by the Statute of 8th Ann; 
d and that an Author, by the ſaid Statute, is precluded 
n from every Remedy except on the Foundation of the 
e ſaid Statute and on the Terms and Conditions preſcribed 
| thereby. And gave his Reaſons. „ 
2 4. Upon the fourth Queſtion, delivered his Opinion — That 
Is the Author of any Literary Compoſition and his Aſ- 
1 ſigns had not the ſole Right of Printing and Publiſhing 
d the ſame, in Perpetuity, by the Common Law. 
= And gave his Reaſons. | 


5. Upon the fifth Queſtion, delivered his Opinion—That 
the Right is impeached, reſtrained and taken away by 


at the Statute of 8th Arn.—— And gave his Reaſons. 

a- 

a- Ox DbExED, That the further Conſideration of the ſaid 
he Cauſe be Adjourned to Monday next; and that the Judges 
nd do then attend, to deliver their Opinions /eriatim, with their 
a- Reaſons, upon ſaid Queſtions. *' 5 
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ns 

ne 

h1s 


%2416 Faſter Term 9 Geo. 3. B. R. 


252 


Die Lune, 21 Februarii 1774. 


Lord Chief The Lord Chief Baron of the Court of Exchequer was 
Baron. heard upon the ſaid Queſtions. And 
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1. Upon the firſt Queſtion, delivered his Opinion That 
| at Common Law, an Author of any Book or Literary 
5 Compoſition had the ſole Right of firſt Printing and 
Publiſhing the ſame for Sale; and might bring an Ac. 
tion againſt any Perſon who printed publiſhed and ſold 
the ſame without his Conſent. —And gave his Reaſons. 


2. Upon the ſecond Queſtion, delivered his Opinion 
That the Law did not take away his Right, upon his 
Printing and Publiſhing ſuch Book or Literary Compo- 
fition ; and that no Perſon might afterward reprint and 
ſell, for his own Benefit, ſuch Book or Literary Com- 

oſition againſt the Will of the Author. And gave 
his Reaſons. k N | 


* 0 


| 

t 

1 
5 


i 3. Upon the third Queſtion, delivered his Optnion—That 
3 ſuch Action at Common Law is not taken away by the 
| Statute of 8th Ann; and that an Author, by the ſaid 
Statute, 1s not precluded from every Remedy except on 


the Foundation of the ſaid Starute and on the Term: 
A and Conditions preſcribed thereby. — And gave his Rea- 
E e e OO Tn O08 OO 

: | 4. Upon the fourth Queſtion, delivered his Opinion. 


That the Author of any Literary Compoſition and his 
Aſſigns had the ſole Right of Printing and Publiſhing 
the ſame, in Perpetuity, by the Common Law.—And 
C oo | | 


5. Upon the fifth Queſtion, delivered his Opinion—That 
this Right is not any way impeached, reſtrained and taken 
away by the Statute of 8th Ann. —And gave his 
„„ OS RT COT reg tO, 


1 0 


Lord Chief Then the Lord Chief Juſtice of the Court of Common 
8 Pleas was heard upon the ſaid Queſtions.— And 


1. Upon the firſt Queſtion, delivered his Opinion — That 

. at Common Law an Author of any Book or Literary 
Compoſition had the ſole Right of firſt Printing and 
Publiſhing the ſame for Sale ; and might bring an Ac- 
tion againſt any Perſon who printed publiſhed and ſold 

the ſame without his Conſent.—And gave his Reaſons. 


2, Upon 


. vo * 


1 „ 


<« to be printed.“ 
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2. Upon the ſecond Queſtion, delivered his Opinion 
That the Law did take away his Right, upon his Print- 
ing and Publiſhing ſuch Book or Literary Compoſition; 
and that any Perſon might afterwards reprint and ſell, 
for his own Benefit, ſuch Book or Literary Compoſiti- 
on, againſt tne Will of the Author. And gave his 


Reaſons. | Bs 


3. Upon the third Queſtion, delivered his Opinion— 
That ſuch Action at Common Law is taken away by 
the Statute of 8th Ann; and that an Author by the ſaid 
Statute is precluded from every Remedy except on the 
Foundation of the ſaid Statute and on the Terms and 
Conditions preſcribed thereby. — And gave his Reaſons, 


4. Upon the fourth Queſtion, delivered his Opinion— 
That the Author of any Literary Compoſition and his 
Aſſigns had not the ſole Right of Printing and Publiſh- 
ing the ſame, in Perpetuity, by the Common Law. 
And gave his Reaſons, | 


s. Upon the fifth Queſtion, delivered his Opinion—That 
this Right is impeached, reſtrained and taken away by the 
Statute of 8th 4n7.—Ard gave his Reaſons. 


SO that, of the Eleven Judges, there were Eight to 
Three, .upon the firſt Queſtion ; Seven to. Four, upon the 


Second; and Five to Six, upon the Third. 


It was notorious, that Lord MaxsrIELD adhered to his 
Opinion; and therefore concurred with the Eight, upon 
the firſt Queſtion ; with the Seven, upon the Second; and 
with the Five, upon the Ihird. But it being very unuſual, 
(from Reaſons of Delicacy,) for a PEER to ſupport his own 
Judgment, upon an Appeal to the Houſe of Lords, he did 
not ſpeak. 2 . 


And the Lord Chancellor ſeconding Lord CAM DEN“ Mo- 
tion “to reverſe;“ The Decree was KEY BR SED. 


The Argument upon the third Queſtion turned greatly 
upon the Meaning of the Proviſo in the 8th of Queen Ann, 
which ſaves the Rights of the Univerſities. It is the gth 
Clauſe, and runs in theſe Words —“ PROVIDER D that no- 
* thing in this Act contained ſhall extend or be conſtrued 
5 to extend, either to prejudice or confirm any Right that 
© the ſaid Univerſities or any of them, or any Perſon or 
© Perſons, have or claim to have, to the printing or re- 
«« printing any Book or Copy already printed, or hereafter 


Tur 
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into 15 Country. 


Txz UniversITIEs, alarmed at the Conſequences of 
this Determination, applied for and obtained an * AQ of 
Parliament eſtabliſhing, in Perpetuity, their Right to all the 
Copies given them heretofore, or which might hereafter be 


given to or acquired by them. 
MEMORAN Dun 


In a former Account of this Caſe, which (at the Requeſt 

of ſeveral of my moſt learned and reſpectable Friends) com- 
municated to the Public, ſome Time ago, in a detached 
Piece, I inſerted a marginal Note upon Lord Mansfield's 
mentioning ** that Printing avwas introduced in the Reign of 
«© Edw. 4th. or Hen. 6.” which marginal Note was not only 
unneceſſary and improper, but groſsly erroneous and falſe in 
Fact. I have never been able to recollect or diſcover what 
led me into ſuch an egregious Blunder. The only Method 
that occurs to me of making Compenſation for it, is to en- 
deavour to fix with ſome Degree of Accuracy and Preciſion, 
by this preſent Note, the real and true Times and Perſons, 
when and by whom the Art of Printing was originally 4:/- 
covered, and when and how it was afterwards firſt introduced 


* 


Very great Honour is certainly due to the ingenious Ju- 
wentors of this moſt noble and uſeful Art: And even the 
Cities where it was attempted to be put in Practice claim 
ſome Share of Reputation, frem having given Birth or Reſi- 
dence to the firſt Diſcoverors. | | 


HarrLEeM, MenTz and STRAsBURGH ſeem to have the 
beſt Pretenſions of this Sort, with regard to the Original In- 
vention. VENICE has a better Claim ro the Improvement, 
than to the firſt Rudiments. For, Nicolas Jenſon, who is 
generally ſuppoſed to have firſt taught the Art of Printing 
to the Yenetians, did not begin Printing there till the Year 
::70: And if John de Spira's Claim ſhould be allowed, 
who ſays 5** that fs was the Fr who had ever printed in 
«« that City,” yet his Pretenuwus go only a Year or Two 
further backward. And even admitting that another Book 
was printed at Venice before To/in de Spira's ©* Cicero's Epiſ- 
« tles ad Familiares, in 1469; (namely, Fr. Maturan- 
« tit de Componendis Verfibus Hexametro et Pentametro, by 
«© Ranolt, Venet. 1468 ;) yet that would carry it back but 
One Year more, in Support of the Venetian Claim. Where- 
as the firſt Rudiments of the Art, the firſt rough Specimens, 


the firſt Eſſay with ſeparate worden Types, if not elſewhere, 


yet, at leaſt at Hae! lem, was about Thirty Years anterior to 


thoſe Dates. There is indeed ſome Difficulty in aſcertain- 
ing the Claim to the firſt Invention of Arts which, though 
9 entirely 
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entirely owing to the Sagacity of the Inventor, are ſcarce 
perfect and complete whilſt in Embryo, and kept ſecret; 
but when once diſcovered to the World, ſoon receive Im- 
provement from other ingenious Men to whom the Original 
Idea of the Invention never did or ever would hae pre- 
ſented itſelf, So, io the Art of Printing, Haerlem and Mentæ 
both claim the Honour of being the Place where it was firſt 
known and practiſed. Dr. Middleton goes ſo far as to ſay, 
„that it is certain, beyond ai! Doubt, that Printing was 
*«« firſt invented and propagated from Meniz.” Others a- 
ſcribe it to Haerlem. And it is true of Each, in a qualified 
Senſe : if Printiag on fuſile ſeparate Types be conſidered as 
the Invention of Printing. In this Senſe, the Improvement 
is the Title io the Merit of the Invention : But the original 
Thought and firſt Attempt belongs to another Perſon, and 
probably would never have occurred to the Improver. At 
Haerlem, it was firſt thought of, by Laurentius, about 
1430; and practiſed by him there, with /eparate wooden 
Types: It was afterwards practiſed at Mentz, with metal 
Types, firſt cut, and then cat; invented there, by one of 
the two Brothers of the Name of Geinsflerich ; probably by 
the elder John Geinsfleich, about the Year 1442, when he 
publiſhed his firſt Eſſays on Wooden Types, which had not 
anſwered his Expectations, However, both the Brothers 
have been called Protocharagmatici- This Invention of 
printing with zeal Ly pes was called Ars charaterizandi.”? 
The cut metal Types were further improved by / Fuf, 
of Mentz ; who, in 1452, completed the Art, by the Help 
of his Servant Peter Schoegfer, whom he adopted for his Son, 
and to whom he gave his Daughter. in Marriage, pro diged 
laborum multarumęue ad inventionum remuneraiione. So that 
the original Foundation of the Art of Printing, in gene- 
ral, ſeems to have been laid at Haerlem ; and the Improve- 
ments made at Mens As to Straſburgh, it can have no 
Pretenſions nearly equal to either Aaerlem o. Mentz. Gu- 
zenberg endeavoured to attain the Art whilſt he rended in 
that City: And his firſt Attempts were made in 1436, with 
wooden Types, But he and his Partners were never able to 
bring the Art to Perfection. He quitted Straſburgò in 1444 
or 1445 greatly involved in Debt, and obliged to fell all 
that he had. 8 . 


Tur TRUE ORICINAL InvenToR of Printing ſeems to 
have been LAuxBENTUSs of Haerlem, Son of chu, who 
was Son of another Laurence, This Laurence, the Grande 
ſon, was born at Haerlem about 1370; and died in 1440. 
He was #dituus or Cuj/tos of the Cathedral of H/aer/:n : 
and was called Ceſer, from his Office, not from bie Family- 
Name: His Deſceut is ſaid to have been from an illegiti- 
mate Branch of the Gens H rederodia. He was a Man of large 
Property: And his Office was bota reſpectable and lucrative. 
Hadrian Junius gives a full Narrative of the Accident which 
led Laurentius into the happy Train of this uſeful Invention 
| ; | (See 


2 — 
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(See his Batavia, Ed. Lagd. Bat. 1588. p. 253.) This 


Laurentius being a Man of Ingenuity and Judgment, he pro- 
ceeded Step by Step, by inventing a more glutinous Ink, 
and then forming whole Pages of Wood' with: Letters cut 
upon them; paſting the Backſides of the Pages together leſt 
they mould betray their Nakedneſs. 'I'hen he changed his 
original beechen Letters, for leaden Ones ; and thoſe again 
for a Mixture of Tin and Lead, as a leſs flexible and more 
ſolid and durable Subſtance. His firſt Works, in one of 
Which (the“ Sperulam Salutis””) he introduced Pictures on 
wooden Blocks, were printed on ſeparate moveable wooden 
Types, faſtened together by Threads. He did not live to 
fee the Art brought to Perfection. He died in 1440, aged 


70; and was ſucceeded, either by his Son in Law in Thomas 


Peter, who married his only Daughter Lucia; or by their 
immediate Deſcendants Peter Andrew, and Thomas ; who 
ſeem to have been induſtrious, and printed neatly, with ſe⸗ 
parate wooden Types. Their laſt known Work was printed 
at Haerlem in 1472: Soon after which, they diſpoſed of all 
their Materials, and probably quitted their Employment. 
Laurentius's Types were ſtolen, ſoon after his Death. The 
Thief was one of his Workmen ; and his Name was John ; 
and thete is little Doubt of his being a Native of Mentx; 
to which Place he conveyed them, and ſettled there: But 
it is not fo certain, what was his Surname. John Fuſt or 
£auſt has been ſuſpected: But it ſeems to be an unjuſt Charge 
upon him. So alto, upon John Gutenberg; whole Refidence 
was at Sgraſburgb, from 1436 to 1444, endeavouring with 
fruitleſs Labour and Expence to attain the Art. Nztther does 


it ſeem juſt to ſuſpet John Meidenbachius, an Aſſiſtant to 


the firſt Meuts- Printers; nor John Peterſlleimius, ſometime 
a Servant to Faft and Schoeffer, and Who ſet up a Printing- 
Houſe at Frankfort in 1459. It is moſt probable, (all Things 
being fully confidered,) that this diſhoneſt and unfaithful 
Servant was JohN GEIxRSFLEICH Senior, Elder Brother of 
Hutenberg; Who was born at Mentz, but had reſided in 
other Places. As he flole the Types from Haerlem with a 
View to ſet up for himſelf elſewhere, it was natural for him 
to make Choice of Merz, his Native City—Accordingly, 
he took the ſhorteſt Route, through Am/terdam and Cologne, 
to Miuix; where he fixed his Reſidence, in the Year 1441, 
and in 1442 publiſhed two ſmall works. It is ſaid, in a 
Lambeth Record which will be hereafter taken Notice of, 


p. 3. that Mentæ gained the Art, by the Brother of one 
of the Workmen of Haecr/em, who learnt it at Home of 
» # : l 1 

e his Brother, who afterwards ſet up for himſelf at Ment. 


But Catenl erg, the younger Brother, never was Aa Servant 
to Laurentius. It was the elder Brother. who having learnt 
the Art by being Servant to the firſt Iuventor, ſtole his Types, 
and carried them to Ments his Native Country; And it muſt 


be this elder Brother who inſtructed his younger Brother 
| = | Gutenberg 
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Gutenberg in the Art; which younger Brother firſt applied 


himſelf to the Buſineſs at Szraſburgh, and not ſucceeding 


there (as has been before mentioned) quitted Srraſburgb, and 
joined his Eider Brother who had in the mean Time ſettled 
at Menus. 


As to the Imagination of Spec#/inzs and the other Chrono- 
loger of \rraſburgh, that Straſburgh was the Place of the 
Invention, and Mentelins the Perſon who was the Inventor, 
« and from whom the Types were ttolen,”” it is quite erro- 
neous. Mentelius certainly did not begin to print till 1444; 
probably, not before :447. Gutemberg was an earlier Prin- 
ter than Mentelius Much more ſo were Laurentius, at Haey- 
lem; and John Geinjleich Senior, at Mentz. Ulric Zell, in 
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his Chronicon Coloniæ, 1499, attributes the Invention, or at 


leaſt the Completion of the Art, to Eutenberg at Mens ; 
though he admits that ſome Books had been publiſned in Hel- 
land earlier than in that City; and from Aſentz, he ſays, it 
was firſt commuicated to Co/ogne ; next, to Straſvurgh + then, 
to Venice, There is no certain Proof of an? Bok having 
been printed at Straſburgh, till after 1462: After which Pe- 
riod, Printing made a rapid Progreſ in Europe. In 1490, 
it reached Conſtantinople; in the Middle of the next Centu- 
ry, it advanced into 4frica and America ; and about 1560, 
was introduced into R. After this, it was even carried 
into Iceland, the fartheſt North (as Mr. Bryant obſerves) of 
any Place where Arts and Sciences have ever reſided. This 
very learned and ingenious Gentleman has in bis own Poſ- 
ſeſſion a Book written in Latin by Arngrim Jonas, in his own 
Country of Iceland, and printed“ 7 ypis Hollen/ibus in Iſan- 
dia Boreali,. Anno 1612. i his cürious little Treatiſe is in- 
titled © Anatome Bl:fkiniana,”. Mr. Bryant notes, „ that 
Hola is, in {ome Maps, placed within the Arctic Circle ; 
* and certainly is not far removed from it.“ 


Tris may ſuffice, I ſhould hope, to ſatisfy the Curioſity 
of the Reader, with reſpe&t to the Original Invention of 
Printing, and its earlier Advances in Vireigæ Countries. 


It is now Time to examine how, when, and by whom, it 
was firſt introduced into our own. 


Concerning this Matter, there are different Accounts. 


It was formerly the original Opinion and Belief, and ſeeg- 
ed to be agreed by all our Hiſtorians, that the Art of Print- 
ing was introduced and firſt practiſed in England by Mr. 
William Caxton, a Citizen of London, who had been bred a 
Mercer, having ſerved an Apprenticeſhip to Robert Large in 
that Branch of Buſineſs: Which Kober, Large died in 1741, 
after having been Sheriff and Lord Mayor of London; and 


left 
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left a Legacy to Caæton, in Teſtimony of his good Character 


and Integrity. From the Time of his Maſter's Death, Mr: 
Caxton ſpent the following Thirty Years (from 1441 to 1471) 
beyond Sea, in the Buſineſs of Merchandize. In 1464, he 
was employed by King Edward the Fourth in a public and 
honourable Negotiation, to tranſact and conclude a Treaty 
of Commerce between that King and his Brother-in-Law 
the Duke of Burg':ndy.—By his long Reſidence. in Holland, 
Flanders and Germany, he had an Opportunity of being in- 


formed of the whole Method and Proceſs of this Art : And 


returning to England, and meeting with Encouragement 


from great Perſons, and particularly from the then Abbot of 


Weſtminſter, he firſt ſet up a Preſs in that Abbey, (in the Al- 
monry or Ambry,) and began to print Books ſoon after the 
Year 1471, and is ſaid to have purſued his Buſineſs there 

with extraordinary Diligence till the Year 1494; in which 
Year Dr. Middleton ſays he died; *©* not in the Year follow - 
ing, as all who wrote of him affirm,” But Mr. Ames 
ſays, if not proves, that it was no longer than the Year 
1491. He was probably upwaids of Fourſcore Years of Age. 
when he died. The Recuyel of the Hiſtoryes of Troye,” 
is ſuppoſed to have been the firſt Book that he printed in 
England. Dr. Middleton is a very ſtrenuous Advocate for 
Carton; and profeſſes a Deſire to do Juſtice to his Memo- 
«© ry, and not ſuffer him to be robbed of the Glory ſo 
clearly due to him, of having firſt imported into this 
Kingdom an Art of great Uſe and Benefit to Mankind; 
««< a Kind of Merit that, in the Senſe of all Nations, gives 
c the beſt Title to true Praiſe, and the beſt Claim to be 
% commemorated with Honour to Poſterity.” The Doctor 
ſtates the poſitive Evidence in Proof of his Aſſertion, as well 
as the Negative and Circumſtantial : And he obſerves ** that 
« all our Writers before the Reſtoration, who mention the 
Introduction of the Art amongſt us, give Caxton the Cre- 
dit of it, without any Contradiction or Variation.” He 
cites Stoxce, Truſſell, Sir Richard Baker, J eland, and How- 
ell, and the more modern Authorities of Mr. Henry Wharton 
and M. Du Pin; all ſtreng in Favour of his Opinion, 


In Oppoſition, however; to all theſe great and ſeemingly 


invincible "teſtimonies and Authorities on behalf of Mr. 


Caxton, a Book which had been ſcarce obſerved before the 
Reſtoration, was ſcon after that Jime taken Notice of, and 
looked upon as a ſtrong Argument, if not a full and clear 
Proof, „that the Art of Printing had been exerciſed in the 
«« Univerſity of Oxford, before Caxton exerciſed it at W eft- 
« minſter, in 1471.“ This Book bears for its Title,“ Ex- 
% pofatio Santi Jeronimi in Simbolum Apoftoloram ad Papam 
& Laurentium; and at the End Explicit Expofitio, 
«© fc. Impreſſa Oxonie, & finita Anno Domini MCCCCLXVIII. 


% Xvil. die Decembris.” Yet Hiſtory was quite filent about 
| this 


—_ 
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this very remarkable Fact of a Printing in England prior to 
Caxton's ; nor was there any Memorial to be found in the 
Univerſity, of a Circumſtance ſo honourable to them, and fo 

beneficial to Literature. It has been urged, that notwith- 
ſtanding this long Silence concerning ſuch a very extraordi- 
nary Event, the Matter is now cleared up, by the Diſcovery 
of a Record which had long lain obſcure and unknown at 
Lambeth-Palace, in the Regiſter of the See of Canterbury ; 
which Record contains a Narrative of the whole Tranſac- 
tion, drawn up at the very lime. An Account of this Re- 
cord was firſt publiſhed by Richard Atkins, Eſq. in the Be- 
ginning of 1664, in his Original and Growth of Printing, 


«© collected out of Hiſtory and the Records of this King- 


« dom.” It ſets forth, that Thomas Bourchier, Arch- 
e biſhop of Canterbury, moved King Henry the Sixth to uſe 
« all poſſible Means for procuring a Printing-Mould to be 
„ brought into this Kingdom. The King readily hearkened 
« to this Motion; and, taking private Advice how to effect 
« his Deſign, concluded that it could not be brought about 
«« without great Secreſy and a conliderable Sum of Money 
«« piven to ſuch Perſon or Perſons as would draw off ſome of 
« the Workmen of Haerlem in Holiand, where John Cu- 
« thenberg had newly invented it, and was himſelf perſon- 
« ally at Work, It is reſolved, that leſs than One Thou- 
« {and Marks would not produce the deſired Effect: To- 
« wards which Sum, the ſaid Archbiſhop preſented the King 
« Three Hundred Marks. The Management of the De- 


3 ſign was committed to Mr. Robert Tourner, of the Robes 


« to the King, and much in Favour with him. Mr. Tur- 
„ ur took to his Aſſiſtance Mr. Baxter, a Citizen of good 


« Abilities; who, trading much to Holland, might be a 


„ credible Pretence as well for his Going, as Stay in the 
% Tow Countries, Mr. Turnour was in Diſguiſe, (his Beard 
« and Hair ſhaven quite off:) but Mr. Baxton appeared 
« known and public.- They went firſt to Amſferdam, then 
to Leyden, not daring to enter Haerlem itſelf; For, the 
« Town was very jealous, and had apprehended and im- 
«« priſoned divers Perſons who had come from other Parts 
| «+ for the ſame Purpoſe. They ſtayed till they had ſpent 
e the whole Thouſand Marks, in Gifts and Expences : So 
« as the King was fain to ſend Five Hundred Marks more. 
„ Mr. Turnour had written to the King, that he had almoſt 
4c done his Work; a Bargain being ſtruck betwixt him and 
« two Hellanders, for bringing off one of the Under- Work- 
« men, whoſe Name was FREDERICCG CorsELLs{or rather 
«© CoRSELLIS ;) who, late one Night, ſtole from his Fel- 
lows, in Diſguiſe, into a Veſſel prepared for that Pur- 
«© poſe, and got ſafe to London. It was not thought pru- 
«« dent, to ſet him on Work at London But by the Arch- 
« biſhop's Means, (who had been Vice. Chancellor and af- 
« terwards Chancellor of the Univerſity of Oxen,) Cor/ellis 
« was carried with a Guard to Oxon ; which Guard con- 


«« ſtantly 


- 
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«© ſtantly watched this Coye/lis, to prevent him from any 
«« poſſible Eſcape, till he. had made good his Promiſe in 
e teaching them how to ęrint. So that ar Oxrorp Printing 
«© was firſt ſet up in England: Which was before there was 
« any Printing-Preſs or Printer in France, Spain, Italy, or 
« Germany except the City of Mentæ, which claims the 
„ Senjority as to Printing, even of Harleim itſelf; calling 
her City Urbem Moguntinam arlis typographice inventricem 
© primam : though it is known to be otherwiſe, that City 
gaining that Art by the Brother of one of the Workmen 
«© of Harleim, who had learnt it at Home of his Brother, 
«© and after ſet up for himſelf at Mentæ. This Preſs at Ox- 
„ ford was afterwards found inconvenient to be the ſole 
„ Printing-Place of England; as being too far from London 
% and the Sea: Wherefore the King ſet up a Preſs at Sr. 
« Al{ban's, and another in the City of Meſtminſeer, where 
e they printed ſeveral Books of Divinity and Phyſic. For, 
«© the King (for Reaſons beſt known to himſelf and Council) 
«© permitted then 20 Law-Books to be printed: nor did any 
“ Printer exerciſe that Act, but only ſuch as were the 
«« King's ſworn Servants ; the King himſelf having the Price 
% and Emolument for printing Books.““ 


Uyon the Authority of this Record, all our later Writers 
have declared CorsELL1s to have been the fr Printer in 
England. This is admitted by Dr. Midaleton : And he ſpe- 
cifies Antony Mood and Mr. Mattaire, and Palmer, and Bag- 
ford, by Name, as Perſons who were clear in that Opinion, 
But he ſays, ** it is ſtrange that a Piece ſo fabulous and car- 
« rying ſuch evident Marks of Forgery, could impoſe upon 
«© Men ſo knowing and inquiſitive.” He afierts, * that as 
it was never heard of before the Publication of Ar4yns's 
Book, ſo it has never ſince been ſeen or produced by any 
«© Man.” Hecites Palmer himſelf as owning “ that it is not 
<< to be found there s:?“ And he thinks it clear, that 
Archbiſhop Parker muſt have very carefully examined the 
Regiſters of Canterbury, and that it was not there in 575 
Time. In fine, he declares in expreſs Terms, “ I hat we 
«© may pronounce this Record to be a Fox GERT.“ 


But though he ſeems to exult in having cleared his, Hands 
of this Record, yet he admits, * that the Book itſelf lands 
% firm as a Monument of the Exerciſe of Printing in Oxford 


The firſt c Six Years older than any Book of Carton with Date. & 


Work that He acknowledoes the Fact to be ſtrong, and ©* what in er- 
is known to 2 C Ha ſſes f. Cad Evig f the A f 
have a Date 4inary Caſes paſſes for certain Evidence of the Age o 
toit, was the Bocks :” But he ſays, „that in H, there are ſuch con- 
PsALT EY ©* trary Facts to balance it, and ſuch ircumſtances to turn 
publihed at *© the Scale, that he takes the Date ix Queſtion to have been 
Mentz in « falſified originally by the Printer, eitner by Deſign or 
1457* „ Miſtake, and an X- to have been dropt or omitted in 
* the Age of its Impreſſion.” And he argues with his 

fs + uſual 
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uſual Sagacity and Acuteneſs, to ſhew not only the Poſſibility 
of his Conjecture, but the Probability of it, and (as he ſays) 
to make it even certain.“ 


Mr. Bowyer, whoſe general Learning and particular Know- 
ledge in his Profeſſion ſeem to qualify him for being at leaſt 
as good a Judge of this Diipute as any Man that ever lived, 
does by no Means agree with Dr. Midaleton in this Point of 
Caxtor's Priority to the Oxford Book, or in the Arguments 
adduced by the Doctor in dupport of his Opinion; any more 
than he-does in the former Point, of the Place where the 
Art was firſt invented and practiſed Abroad. —te is of Opi- 
nion, that the Oæpbrd preſs was prior to Caæxton's; and 
thinks that thoſe who have called Mr. Cæxton the © firit 
«© Printer in Englund, and Le/and in particular, meant that 
he was the firit who “ practiled the Art ith Vile Types, 
Rand conſequently firit borught it to e Which 
is not inconhfiitent with Corſellis's having printed earlier at 
Oxford with jeparate cut Type in Wocd, winch was the Oy 
Method he had learnt at Harlem. Ine ſpeaking of Mr. 
Ca ton as the firſt Printer in Eagland, in this Senſe of the Ex- 
rn. is not irreconcileable with the Story of Cerfellis. 


Task Facts and Opinions being the laid before the 
Reader, he will judge for himſelf, concerning their Truth 
or Probability, The Diſputants on both Sides have agreed 
in one Poſition, which will be eaſily aſſented to; namely, 
that it is very unſafe to truſt to common Hillory ; and 
*© neceſſary to recur to original Teſtimonies, if we would 
15 Know the State of Facts with Exactneſs. ry 


Canniag ver/us Davis. 


M* Dunning (Solicitor- General) ſhewed Cauſe againſt 
a Rule wnich had been applied for dy Mr. et, 

to ſet aſide the Proceedings far a Fariance between the 
«© Declaration and the Proceſs,” The Proceſs was ** to an- 
{wer the Plaintiff 2 tam pro Domini Rege quam pro fe 
*© ipſo cquitur.“ The Declaration was in his own Name, 
only; omutting the gui tam Part. 


EY 
a 


Tne Cour held the Variance to be fatal: 


PrAOCEBDINGS SET ASIDDs 


Part IV. Vol. IV, = K — 


=> 
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Friday 28th 


Note—Maſter Benton thought, and the Court ſeemed to 
agree, that the Converſe would have been other- 
wiſe ; namely, that if the Proceſs had been ** to 
„ anſwer the Plaintiff, #ngly,” he might, in that 
Caſe, have declared tam pro ſe ipſo, uam pro 
Domino Rege. | x 


Brand and Wife verſus Roberts and Wife. 


HE Cour made abſolute a Rule for a Prohibition 

to the Spiritual Court, to ſtay their Proceedings againſt 
the Defendants below, for calling a Woman Whore,” in 
London; where, by the Cuſtom, the Words are actionable. 
They ſaid, this Matter had been long ſettled. (Lord Mans- 
feld was not in Court). | | 


Vide ante, 2032. Theyer v. Eaftwick: Alſo ſee 1 Sir 
John Strange, p. 187. Arggyle v. Hunt, and p, 471. 


Vicar v. Worth, and p. 545. Hodghins ez Ux. v. Cor- 


bet et Ux. and p. 555. Cook v. Wingfeld. 


April 6%, Pryce, Bart. verſus Foulkes and Others. 


ff Pte was an Action of Treſpaſs brought againſt ſevere! 


Defendants. There were two Writs of Latitat. Four 


of the Defendants were named in One of them ; and Three, 


in the other: (For, there can't be more than Four Defendants 
included in the ſame Latitar) The Plaintiff not declaring 
within the limited Time, the Seven Defendants ſigned Seven 
diſtinct Judgments of Non. pros againſt him. 


The Plaintiff objected to this Proceeding, as being irre- 
gular : For that there ought to have been but One Judgment 
againſt him, for all the Defendants jointly ; not a /e.eral 
Judgment for cach Defendant. 


ThE Couxr were of this Opinion; and accordingly 
fet them aſide, as irregular. | | 


See 2 Salk. 435. Title Nonſuit,” pl. 1. Allington v. 
Lawajor : Were a 1 atitat having been ſued out againſt 
Four Defendants in Treſpaſs, the Plaintiff was Nonſuit 
for Want of a Declaration ; and the Defendant's Attot- 
ney entered Four Nonſuits againſt him. It was holden 
to be irregular; becauſe the Treſpaſs is joint; and 
though the Plaintiff may count ſeverally againſt the De- 
fendants, yet It remains joint 1i!/ it is ſevered by the 
Count, | 
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Captain Parker verſus Lord Clive. wedneſday 
| 26th April 
1760. 


ff 8 was an Action brought by an Officer in the Mili- 
tary Service of the Eaſt- India Company, againſt the 
Defendant who was Commander in Chief of their Forces in 
India, for an Aﬀault and falſe Impriſonment. 


The Tranſaction aroſe in the Eat Indies, upon a Diſpute 
about a Perquiſite called Batta, which had been received by 


former Military Officers there; but was thought proper, by 


Lord Clive, to be diſcontinued in future, or at leaſt confi- 
derably leſſened. The Officers were axceedingly diflatisfied 
with this Reduction of their Pay or Perquiſite, which had been 
allowed to their Predeceſſors; and reſented it ſo highly, that 
about 75 of them threw up their Commiſſions and quitted 
the Service: Of which Number Captain Parker was One. 


Whereupon Lord Clive, as Commander in Chief, impriſoned 


him; and he was kept Four Months in Cuſtody : But a Court 
Martial being called upon the Occaſion, he was tried by it, 
and acquitted ; as they apprehended him to have a Right to 
reſign his Commiſſion and quit the Service. 


Lord MansFirtLD, before whom the Cauſe was tried, 
held that theſe Military Officers in the Service of the Za. 
India Company were not at Liberty to refign their Commiſ- 


Hons and quit the Service, at any Time and under any Cir- 


cumſtances, merely ad libitum, whenever they themſelves 
ſhould think fit or be ſo inclined. If that were the Caſe, 
then indeed it would follow, that after Reſigning their Com- 
miſſion, and thereby ceafing to be Objects of Military Juriſ- 
diction, Lord Ciive could no longer have any Power over 


them. This is the true Queſtion, in the preient Cafe: It 


turns ſingly upon the Plaintiff's having or not having this 
Option to reſign ; that is, Whether ſuch an Officer can 


quit tne Service whenever he pleaſes, at any Time and un- 


der any ( ircumſtances whatever.” His Lordihip thought 
he could 20 t. But, in order to take the Opinion of the whole 
Court upon the Point of Law, he directed that the Plaintiff 


ſhould be nom-ſurted, but with Liberty to move the Court to 


ſet aſide the Non-ſuit, tit Payment of Colts, 


Such Motion was accordingly made: And the Point was 
argued on Saturday the 22d and Monday the 24th of April 
1769, by Mr. Dunning, then Solicitor- General and Mr. Cox, 
for the Plaiatiff; and Mr. { hurlow, Mr. Wallace, and Mr. 
Sayer, for the Defendant. | 


ö | On 


—— 
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On the Part of the Plaintiff, it was inſiſted that the Com- 
pany's Contract with their Military Officers is reciprocal; and 
either Side is at Liberty to put an End to it whenever they 
pleaſe, The Rank and File Men engage, indeed, for a ſti- 
pulated Term: But the Contract with their Officers does not 
mention or hint at any Time or Duration of their Service. 
It is a general Appointment; No binding Engagement is ex- 
preſſed, on either Side. The Company's Power to appoint 
And vide Officer's is founded on a Charter of V. 3. * The Plaintiff 
27 G. 2. had a Commiſſion from the Company, in 1764, appointing 
©, 9. him a Captain of Foot ; and another liketo it, given him by 

the Governor and Council of Bengal. There never was an 
Obligation upon any Man to continue a Soldier beyond the 
Time of his Contract. The Statute of 18 H. 6. c. 19. for 
puniſhing Deſerters as Felons, is confined to their departing 
without Licence within the Term for which they were re- 
tained, Our annual Mutiny-Acts bind only during their Con- 
tinuance. If they ſhould expire, Soldiers would not be obliged 
to continue in the Service longer than they are contracted for: 
And it would be hard, if the Fat Iudia Company's Officers 
ſhould be bound to continue in their Service to the End of 
their Lives, when the Company leſſen or take away from 
them the very Conſideratiou that induced them to enter into 
it. As the Company can diſcharge them ad libitum and ar- 
bitrarily, they ought to have a reciprocal Election of quit- 
ting. Here were no Circumftances that could render the 
_ Reſignation improper or diſhonourable : The Pay was with- 
drawn, or at leaſt the uſual Emoluments. It was not a Re- 
fignation within the Limits of a Term contracted for. He had 
| a Right to quit: He did quit, He was not a Soldier of the 
; Company, not in their Pay, at the Time when he was treat- 
= ed as ſuch, Therefore this Nonſuit ought to be ſet aſide, 
lf and a new Trial had. 
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On the Part of the Defendant, it was urged That the 
Subject-Matter of this Contract proves the Plaintiff's Claim 
N to be abſolutely inconſiſtent with the Nature of the Contract. 
ö It is abſurd to imagine that the Officers ſhould be all at Li- 
| berty to quit at the very Moment when their Service 1s moſt 
required ; upon the very Point of an Engagement, the Inſtant 
of an Attack, or flagrante Bello. The Company have full 
Power of making War and Peace: And therefore it mult be 
meant and intended that they ſhould have the ſame Power 
over their Officers and Soldiers in India, as the King himſelf 
has here at Home, or any other acknowledged Sovereign, If 
a Man, ſince the Statute of 18 H. 6. liſts indefinitely “ to 
«© ſerve the King in his Wars,” be is bound till diſcharged. 
if a Soldier is hired by the Fat India Company in general 
Terms, ** to ſerve them in their Wars,“ he muſt at leaſt he 
bound till the War is at an End: He can't quit Hagrante bello. 
Indeed, if they chooſe to hire for a limited Time, the _ 

Ore; 


a a A .vy4 
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ſons ſo ſpecifically engaging for a limited Time only will not 

be obliged to ſerve beyond it. Though our Mutiny-Acts 
annually renewed are confined within the Limits of a Year, 
that is not the Caſe of the Statute Which impowers the India 
Company to raiſe Soldiers: * For, that Act is perpetual; and 2 G. 2, 
the Officer or Soldier hired under it, by the Company, is lia- ©. 9- 
ble to Martial Law in Iadia, till he is diſcharged, Their Ar- 

my is a Standing Army: And therefore it was neceſſary tha: 
their Mutiny-Act ſhould be perpetual. It can never be con- 
ceived that their Officers ſhould have it in their Power to quit 

the Service at the very critical Moment when their Aſſiſtance 
is moſt wanted, and thoſe Duties required of them which 
were the only Reaſon of their being taken into it. The 
Company are at great Expence upon theſe Gentlemen, be- 
fore they can receive any Benefit trom their Service : And it 
would be ſtrange if they might quit their Service, the firſt 
Day or Hour that they ſhould become capable of actually 
entering upon it. The Company might be ruined, if this 
Doctrine would hold. 


In REPTr, Mr. Dunning acknowledged that there ap- 
peared to be Inconveniences on both Sides : But it was in 
the Power of the Company to avoid them, by varying the 
Terms of their Contract, and engaging the Officers to ſerve 
them for a limited Time. If the preſent Contract, which is 
indefinite, be not determinable at Will, it muſt be a Contract 
for Life if the Company refuſe to diſſolve it. The Officers 
ought to have an Option to diſſolve it, as well as the Com- 
pany : It is juſt, that it ſhould be reciprocal. An Officer's 
having received a general Commiſſion from the Company, 
without engaging for any limited Ferm, can not ſubject him 
to the Indian Mutiny-Bill and to Martial-Law in India, dur- 
ing his whole Life. The Act of 2. G. 2. c. is expreſsly 
confined to the Time contracted for: The Words are ** wwith- 
*© in ſuch Time as ſach Officer or Soldier ſhall have contractea 
% and agreed to ſerde the ſaid United Company.“ 


Tax CourrT took Two or Three Days to conſider; 


And on Wedne/day 26th April 1769, 


Lord MansFiELD declared their Opinion, in theſe 
Words—Uron the general abſtract Queſtion, We are ALL 
of Opinion * that a Military Officer in the Service of the 
«« Eaft India Company has not a Right to reſign his Com- 
«« miſſion, at al Times and under any Circumſtances what- 
<«« ſoever, whenever he pleaſes,” | 


Where- 
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Whereupon, Mr. DunninG prayed a new Trial, in Or- 
der to have an Opportunity of ſhewing the particular Cir- 


cumſtances under which Captain Parker ſtood, when he re- 


ſigned his Commiſſion. For, it was agreed that no Evidence 


of theſe particular Circumitances was entered into at the 


Trial: But the Matter was taken up 7z limine, and the Point 
reſerved upon the general Queſtion. Therefore, as there 
ma be Circumſtances under which ſuch Officer may have a 
Right to re/ign; though under other Circumitances, he may 
not have a Right to do ſo ; it was reaſonable that he ſhould 


have an Opportunity of ſhewing the true Circumſtances | 


which ind uced this Reſignation, 


Tus Cova judged this to be reaſonable : and ac- 
cordingly granted the Plaintiff a new Trial, with- 


out Payment of Coſts. 


A new Trial was afcerwards had : Which went againſi 
Captaty Parker. 


See e on, in page 2472, under Tue/day 21ſt No- 
vember 1769, a like Caſe between Lieutenant Vertue 
and Lord Clive; which turned upon the particular 
Cirumſtances ; and in which Mr. Vertue was likewiſe 
unſucceſsful. JJ ne ee ue 


Hargrave ver/us Le Breton, One &c. 


HIS AcTion was called by the Council for the De- 
fendant, an Action of Slander of the Plainti Fs Title 


Bat the Plaintiff's Counſel ſaid it was an Action — the Caſe, 


for a real hun ſuſtained by him. 1 


Tt had been tried before Lord Mansfield at Guildbull and 
a Verdict given for the Plaiatiff, with 50%. Damages: But 
the Defendant had moved to ſet it aſide, and to have a new 
Trial. It was argued upon Tueſaluy 25th April 1769; and 
again, upon Saturday the 2gth : And this 1 # Lord Manyfield 
W ap the Opinion of the Court. 


The 8 Subſtance of the Caſe was, That the Premiſſes, 
(which were of the Value of about 1200/7. and originally be- 
| longed to one John Loveday, but had been mortgaged by him 
to the Plaintiff Hargrave,. who had alſo got in a prior Aſſign- 
ment of them,) were upon Sale by Aucrlox, for the Benefit 
of the Parties reſpectively intereſted, and by their joint 


Agreement. The Auction Was ENTRY ON - and ſome 
. Perſons 
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Perſons had bid: But at the firſt Beginning of the Bidding, 
any before it had proceeded to any confiderable Degree of 
Advancement, the Defendant Mr. Le Breton, who was con- 
cerned as Attorney for one Mr. Lee, a Creditor of Fohn Love- 
day the Original Owner and Mortgagor, came into the Room 
in a great Hurry; and ſaid to the Company * that he had 
<* bad News to tell them.” Being aſked What News ?” 
He anſwered, that he was ſent by a Creditor of Mr. John 
Loveday's, to acquaint them ** that the ſaid John Loveday 
«« was a Bankrupt before he made the Mortgage to the Plain- 
«© tiff; and that there was a Docket made out, for a Com- 
© miſſion againſt him; and that his Name would be in the 
*© Gazette on the Saturday Evening following.” Whereup— 
on, the Bidding immediately ceaſed; and the Eſtate remained 
 wefild, and does /till remain lo. What the Defendant thus 
declared, was partly true, and partly otherwiſe. It was true, 
«© that he was really ſent by his Client Mr, Lee, who was a 
«© Creditor of Loweday, on Purpoſe to make this public De- 
«« claration at the Auction, of Loveday's being a Bankrapt 
«© before he made the Mortgage to the Plaintiff; and that 
«© Mr. Lee intended to take out a Commiſſion againſt him.”” 
But it was not true in Fact, nor did Mr. Lee, his Client, give 
him any Authority to ſay, that there was a Docket made out 
for a Commiſſion againſt him,” nor“ that his Name would 

« be in the Gazerre on the Saturday Evening following:“ 
Neither is the et any Docket or Commiſſion, nor has his 
Name yer been in the Gazette. However, no actual Malice 
was either alledged or proved. But the ounſel for the 
Plaintiff inferred Malice, from his falſe Aſſertion, which was 
merely his own, without any authority fron his Client; and 
which (they ſaid) he could not but know % e fulſe, as he 
was himſelf Mr. Lee's Attorney, and the Perſon to be em- 
ployed in ſuing out the Commiſſion of Bankruptcy, if it had 
been ſued out at all. It appeared, upon the Evidence, that 
One Bollaa d had recommended Le Breton to Lee { Lyveday's 
Creditor) to take out a Commiſſion of Bankruptcy againſt 
Loveday, who in Fact was then become Bankrupt ; and that 
Lee did ſend Le Breton to this Auction, to declare, ** that he 
«© would petition, and make him a Bankrupt that Night.“ 
Le Breton was not at all known to any of the Parties: Nor 
had he any Knowledge of theſe Affairs, other than the In- 
formation he received from his Client Lee. The Fact of 
Leveday's having committed an Act of Bankruptcy before he 
made the Mortgage to Hargrave was fully proved by Bolland: 
And it appeared that Lee had Notice of it from Bolland. 


TRE CouxskEl for the Defendant offered an Objection 
which did not go to the Merits; and was eaſily anſwered, 
They ſaid, the Action was founded on ſpecial Damages: And 


therefore the Names of thoſe Perſons who would otherwiſe, 


have 
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have been Purchaſers, but went off from it upon the ek 
ing of theſe Words, ought to have been /pecified 3 whereas 


this Declaration only charges it thus—““ Whereby divers 


<c Herſons who would have purchaſed Sc,“ without naming 
any One who went off from treating about the Purchaſe. 


The Anſwer was, That in the Nature of this Tran ſaction 
it was impoſſible to ſpecify Names. The Injury complained 
of 1s, that the Bidding was thereby preve nred and ſtopt. No 
One can tell 2vho would have bid, and who would not. The 
Auction ceaſed : And every Body went away. It could not 
be known who would have bebn Bidders, or r Turchalers, 11 ic 
had not been thus put an End to. 


THE MAIN 1 was Whether the Defendant was 
juſlifiable in having ſpoken theſe Words upon this Occaſion, 
as a Meſſenger from and Agent for the Creditor of Loweday ; 
not having confined himſelf to the Meſſage he was authoriſed 
by his Client to deliver, and the Declaration he was ſent to 
make on his Client's Behalf: but having added to it, of his 
own Head, ther Aﬀertions which were not true in Fact, nor 
given him in Charge by his Client. For, ſuppoſing him to 
be excuſeable in executing his Commiſſion, as Mr. Lee's At- 
torney or Agent, yet he had exceeded the Bounds of it, as 
well as the ſtrict Truth: Which was urged by the Plaintiff's 
Counſel, to imply Malice | in the e himſelf perſo- 


__ 


Tax Cour ſeemed, upon the Two firſt mentioned 
Days, to have no Doubt dut that Mr. Le Breton, who acted 


as Agent for the Creditor, would have been excuſeable, if he 


had only delivered his Client's Meſſage; and that if the Cre- 
ditor had been himſelf preſent and had /oken the Words of 
his own Mefſage, he would not have been liable to an Action 
for giving a Notice neceſſary to be given, in order to prevent 
a Purchaler's Tittle from being good againſt him for Want of 
Notice; and that Malice ſhould not be implied, where the 
Words ſpoken are true, and the Speaker claims Title. But 
whether Mr. Le Breton was excuſeable for what he volunta- 
rily added, beyond the Ones © of 110 . 8 took a 
or wo to conlider. 


1 EE. now declared the Reſult of their 
Conſideration. 05 ä 


Tre Quksriox is, © Whether, upon the Evidence, the 
«© Plaintiff ought to recover againſt the Deſendant, upon the 
OCircumſtances of this Cale.” | 


It 


YN 
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Tt is to be conſidered, in Point of Law, iſt. © Whether 
e this Action would have lain againſt Le Breton, the Attorney 
«« for the Creditor, if he had only delivered the Meſſage in his 
« Client's own Words : And 2dly, Whether the Variation 
<< he made from them will ſubje& him to this Action.“ 


As to the firſt We are Ab L clear that is would 07.“ 
He is no more liable to the Action, than the Creditor himſelf 
would have been. He was ſent by Lee, to make this Decla- 
ration: And gui faciet per Alium, facit per Se. But the Plain- 
tiff could not have recovered againſt Lee + For, to maintain 
{ach an Action as this is, there muſt be MaLice ; either ex- 
preſs or implied; and the Words ſpoken muit go to deſeat the 
Plaintiff's Title, Whereas, here is 20 Malice, either expreſs 
or implied. The Words of the Meſſage ſent by Lee are true: 
And they proceed from a Perſon called upon to give Notice; 
either to protect his own Property, or (what is his Duty as a 
moral Act,) to ſave another frem being cheated. Lee had 
Notice of Loweday's Bankruptcy, from Bolland. Lee had an 
Ixtereſt in the Fund: And he was intitled to take out a Com- 
miſſion againſt Loweday. He reads an Advertiſement * for 
the Sale of Loveday's Eſtate.“ He was thereby called upon, 
in order to preſerve his own Intereſt and that of the Reſt of 
the Creditors, as an honeſt and a prudent Man, to give this 
Notice. For, if the Eſtate had been purchaſed without No- 
tice of the Bankruptcy, ſuch Purchaſer would have been 
protected by a ſatisfied Term. prior to the Att of Bankruptcy 
{till ſtanding out. When an Auction was advertiſed and was 
proceeding for the Sale of this Eitate, with Intent to cheat 
Purchaſers by a falſe Title, ſhall not he, as an honeſt Man, 


give this Notice, and prevent Iniquity ? 


5 But here, this Man (Lee) had a Property of his own, to 
ſecure: He was a Creditor of Loweday, and intended to ſue 
out a Commiſſion. 0 O 


We are clear, that under /uch Circumſtances, Malice cannot 
be implies © 


No Action lies for giving the true Character of a Servant, 
upon Application made to his former Matter, to inquire into 
his Character, with a View of hiring him: Unleſs there ſhou! 
be extraordinary Circumſtances of expreis Malice. 


Another Ground to maintain ſuch an Action as this, is 
ce that it mult be ſuch a Slander as goes directly to defeat the 
« Plaintiff's Title.” But in this Caſe, the Aſſertion does not 


go to defeat the Plaintiffs Title. [Which his Lordſhip | 


ſhewed 
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Monday 
Sth May 
1769. 


ſhewed by an Induction of Particulars, not at all neceſſayr to 
be here ipecified, as they relate only to this ſingle Caſe. } 


As to the SSconD QussTION—** Whether Le Breton's 
varying from the Meſſage he was charged with, and adding 
** more than he was commiſſioned to declare, or even autho- 
«© rized to ſay in Point 05 ſtrict Truth. —It appeared, that 
his Client had r him that he avou @ take out a Commiſſion 
«© that Night. „ And if he had done what he told Le Breton 
„ that he would do,” Loveday's Name woz!d have been in 
the Gazette on the Saturday Evening following. So that there 
9 no material Variation from what he was commiſſioned by 

his Client Lee to ſay. Nor did it make any Difference with 
regard 0 the Plaintiff or his Title: For, Loveday was ther 
become Bankrupt and liable to a Commiſſion ; which Com- 
miſſion might have been taken out upon that Day, and the 
Bankrupt's Name inſerted in the Gazerre of the Saturday 


Evening following. 


We are therefore arr of Opinion, that ee is no Foun- 
dation for this Verdict; and that it ought to be ſet aſide upon 


Pay ment of Coſts. 


Rur made ABSOLUTE, for ſetting aſide the Verdict, 
and having a new Trial, upon Payment of Coſts. 


Hall ver/us Harding and Others. 


HIS was an Action in Replewin, for diſtraining Fifty- 
One of the Plaintiff's Sheep, upon a Waſte or Paſture 


called Mhitmanſlie Down in the Pariſh of Odiham in Hamp- 


Fire. 


The Defendants 2vow the Diſtreſs; becauſe the Defendant 
Harding was intitled to a Right of Common, in reſpect of 
Ten Acres of Land in his Poſſeſſion, for Iwo Sheep for every 
Acre of thoſe Ten; and becauſe the Sheep were doing Da— 
mage to that Right, the Defendants diftrained them. 


The Plaintiff pleaded (by Leave) Four Pleas in Bar; alledg- 
ing different Rights of Common to himſelf: Upon Three of 
which Pleas there are Iſſues joined. In the Foueth of them, 
the Plaintiff derives a Right of Common to himſelf as Tenant 
of Eight Acres of Land in that Pariſh, with the like Limita- 
tion, that is, for Tao Sheep for every Acre: And being poſ- 


ſeſſed of thoſe Eight Acres, he put Sixteen Sheep into the 


Common; and in that Right they continued therein, til] the 
Defendants wrongfully diſtrained them. T 

. | 0 
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To this Plea in Bar of the Avowry. the Defendant (the 
Avowants) after admitting the Plaintiff's Right of Common 
as pleaded by him, reply that at the Time of the Diſtreſs, 
the Plaintiff had Sixteen Sheep upon the Common, over 
above and beſides the Sixteen which the Defendants diſtrained: 
And that the Defendants left the firſt mentioned Sixteen to 
uſe the Commons; and only diſtrained the /ſupernumerary 
Sixteen with which the Plaintiff had overcharged it of his'own 
Wrong, and which were doing Damage to Harding in Manner 
and Form as alledged in the Avowry : (Which Allegation in 
the Avowry concluded“ So that Harding could not enjoy 
his Common in ſo large and ample a Manner as he ought.”) 


To this Replication the Plaintiff demurred. 


This Demurrer was argued on Friday 28th April 1769, 
by Serjeant Burland for tha Plaintiff, and Serjeant Davy for 


the Defendants. | 


THE QuEsSTION was Whether One Commoner can D1s- 
«© TRAIN another Commouner's Cattle with which he has over- 
*© charged the Common beyond his #inted Number.“ 


Serjeant Burland argued that he could nor. He has a Ri ght 


to diſtrain the Cattle of a STS AN GER. Damag e- ſeaſant: 
But he has not a Right to diſtrain the Cattle of another Cam- 


moner ſur charging. 


Bracton, lib. 4. p. 229. 22 Aſſix. pl. 65. F. N. B. 125. 
Codbolt 122. Coney's Caſe. Fitz. H. Abridgment, Title Ad- 
t meaſurement :” pl. 6. the Note: (S.. with 22 Ax. pl. 
65 % Telu. 104. Hoddeſdon, Miles v Grefil (Vide Cro. 7 ac. 


195. S. C.) 9 Co. 112. Robert Mary's Caſe. *tyle 428, Brenge 


and More. I Lutw. 107. Haſſard v. Cantrell. 2 Lutav. 1238. 
Dixon v. James. Freeman's Reports 273. S. C. 2 Lord Raym. 
1186. Follet v. Troake et al. 70 


Serjeant Davy, premiſing “ that a Commoner may un- 
« doubtedly diſtrain the Cattle of a STRANGE Damage- 
« ſeaſant, argued that a Hinte Commoner who ſurcharges is 
a Stranger, as to the ſurplus Number: And a Diſtreſs lies a- 
gainſt him for the ſurplus Cattle. OY | 


46 Ed 3. 12.6. pl. 13. 1 Ro. Abr. 665. Title, Difreſs,” 
Letter C. pl. 3. S. C. Serjeant Gould's Note of Dixon v. 
ames : (Which ſays „ that the Court took Time to conſi- 
7% der.“) Telu. 129. Kinrick v. Pargiter. 1 Ro. Abr 4059. 
Title“ 
1. 


Commoner; pl. 6. between Trulock and White, 
A Freeman 


TI. 2 
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Freeman 273. Dixon v. James. Hort v. Curtis et al. in C. B. 
Mich. 32 G. 2. Rotle' 630, 631, 632 


Serjeant Burland, in his Reply, obſerved, that the Caſe of 
Kinrick v. Pargiter, in Yelv, 129. is likewiſe reported in 
Cro. Jac. 208. and Noy 130. and all different: But it was of 


* 


no Authority, he ſaid, againſt him. 


Lord MaxsF1EtLD—It is proper, in ſuch a Caſe as this, 
to give the Opinion of the Court with * Preciſion. Therefore 
let it Rand over, for our Opinion. 


His LoxpDs81y now declared their Opinion ; and after 
naving ſhortly ſtated the Pleadings, proceeded to the follow- 
ing Effect 


Upon this Demurrer, The Point inſiſted on, for the Plain- 
tiff, was — That the n en Harding having no greater In- 


tereſt in the Plea in which, Fc. than a mere Night bf Com anon, 


he could not lawfully rain the Cattle of another Commonen, 
for any Surcharge whatſoever ; but that his proper Remedy 
muſt be either by a Writ of Rn of Common, or by 
the uſual Action on the Caſe. 


On the other hand, it was contended, for the Defendants, 
That this being a /finted Right of Common, the Defendants 
might lawfully diſtrain the Overplus. 


To deduce this Conctullin, it was, in the firſt Place, al- 
ledged as a general and eſtabliſhed Propoſition, ** That a 
£* Commoner may undoubtedly diſtrain the Cattle, of a 
«© STRANGER :” And then it was argued, that in all #inted 
Rights of Common, the ſupernumerary Cattle have no Colour 
of Right io depaſture upon the Common; and therefore may 
properly be conſidered as the Cattle of a mere Stranger; and, 
as juch, may be diitrained by any of the Com moners. 


For this Purpoſe, : an Authority was cited from the Year- 


Book of the 46th of Edw. 3. fo. 12. where, in Replevin, the 


Defendant pleaded firſt, 5 that the er was in another 
«© Place, and in order to have a Return, alledged “ that the 
«© Plaintiff had Common for ſo many Beaſts only ; and that 
he put in more than he ought; and therefore the Defendant 


* took the O verplus Damage-feaſant.” 


— 


The very 8 Accuracy and Copiouſneſs with which this Intention 
was afterwards executed, is the only Reaſon why I have not (in ſo curious 
a Caſe) given the Arguments of the Counſel, and the Caſes cited by them, 


But 


More at large, 
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But from that Caſe no clear Concluſion can be drawn ; be- 
cauſe, as Lutwyche obſerves, in the Caſeof Dixon v. James, * 
cht Awvowry was for Damage feaſant generally, (that is, 1247+ 
without ſaying ** for a Damage to the Plaintiff's Right of 
Common; and therefore it is more probable that it was the 
Owner of the Sail, who mage that Avowry; for, a Cem- 
moner muſt avow more /{pec:ally. 


* 2 Lutw. 


Another Caſe was cited from Yelwverton 129. (the Caſe of 

Kinrick v. Pargiter,) where the Defendant diſtrrined the Cat- 

tie of the Lord: ſuggeſting a Cuſtom ©* for the Lord to en- 

joy the Place in which &c, ſolely to himſelf ii Lammas- 

* day, but after that Day it ſhould be common for the 'Te- 

*© nants, and the Lord fold put in only '| hree Horſes.“ 

And becauſe the Lord had put in more than Three Horles, 

the Defendant (a Commoner) diſtrained the Overplus, as 

Damage-feaſant. They were at Iſſue, upon the Cuſtom : 

And the Iſſue was found for the Cuſtom, againſt the Lord. 

Yelwverton moved in Arreſt of ſudgment, That the Defen- 

«© Gant, being only a Communer, conld not diſtrain the Cat- 

* tle of the Lord, in the Lord's own Soil.“ Bur, accord- 

ing to that Report, Fenner, Williams, and Crook held the 

Diſtreſs to be good; becauſe by that Cuſtom the Lord was 

excluded except for his Stint, and all the Veſture and Benefit 

of the Soil belonged to the Commoners : and that they had 

no other Remedy to preſerve their Intereit in ſending their 

Cattle there, in caſe of the Lord's offending againſt the Cuſ- 

tom; and that the Crffom made the Lord, in that reſpect, 

as mere a Stranger as any other Perſon ; and clearly a Com- 

moner might diftrain the Cattle of a Stranger Damage-fea- 

fant. - But the Chief Juſtice and + Yelverion doubted ; and i Sir Chri- 

thought that the Defendant ought to have alledged a parti-tPHer“ Fe 

ticular Cutom * to diſtrain the Cattle of the Lord.” 5 

| The Re- 

This Caſe is alſo reported in Cro. Jac. 208. But in 2 Ro. porter was 

Abr. 267 f. where the ſame Caſe is mentioned, it is ſaid toSir Henry. 

be determined ** that this Preſcriptiou was bad; for that che z 3 

Lord can not be ſo ſtinted.“ 1 „ 

; 8 Letter i 

What the real and ultimate Determination of that Caſe pl. a, 

was, does not certainly appear: And therefore no deciſive 


Concluſion can be drawn from it. 


The chief Argument to maintain it, was by conſidering 
the Commoners as poſſeſſed of the whole Veſture of the 
Land, after Lammas-day ; ſubject only to the Lord's Privi- 
lege of putting Three Horſes there; that is, by turning the 
Tables upon the Lord, and conſidering him in the Light of a 
Commoner, and Themiſe'ves as poſſeſſed of the Soil and Veſ- 


tare during the Time preſcribed for. f 
ot 


. 
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But as the Lord had the Land entirely entirely to him at 
all other Times of the Vear, and even in the Commoning 
Seaſoning was not zorally excluded, the Commoners could 
hardly have a Right to diſtrain any Cattle of the Lord's, 
when he was clearly intitled to put /ome Cattle there, and 
{though he exceeded his Number) had a Colour of Right. 


In the Caſe of Trulock v. White, 1 Ro. the 405, 406. 
where the Lord's Cattle were diſtrained by a Commoner, the 
Land was by the Cuſtom to be entirely freſs, every Second 
Year, till Lady-day: And therefore, during the Seaſon, the 
Lord was 7otally excluded and had no Colour for putting any 
Cattle there at all. 


bla ode wh But where there is 20 ſuch E-xcluji jon, it is an eſtabliſhed * 
vers's Abr Rule, „that a Commoner can't diftrain the Cattle of the 


6 I, 
0 ad Lord, for overcharging the Common.” 


gine; and | | | | | 
8 Caſes In the Caſe of Hoddeſdon v. Crefil, Telv. 104. it was agreed 

there refer- by all the Judges, that if the Lord ſurcharges the Com- 
red to. % mon, the Commoners can no! drive the Lord's Beaſts out : 
«© But they may diſtrain the the Cattle of a Stranger, or may 
drive them out of the Common.” And the Reaſon there 
given is this“ Por, a Stranger has not any Colour to have 


g his Beaſts there.“ 


But if there be 20 C . to exclude the Lord totally during 
the Commoning Seaſon, his Property in the Soil would at 
leaſt give him a Colour for putting his Cattle there: And 
though he over-charged the Common, no Cattle of the 
Lord's can be deemed Treſpaſſers, or the Lord a Stranger in 
his own Soil. The Commoners therefore could have no 
Authority in themſelves to take an immediate and ſummary 
Execution againſt the Cattle of the Lord, by diftraining 
them Damage-feaſanr, as they may the Cattle of a Strauger 
who has no Pretence or Colour of Right. 


From theſe Caſes, therefore, which were cited for the De- 
fendants, no Argument can be drawn to the preſent Point, 


The Caſe of Dixon v. James, (which i is in 2 Luta. 115. 
and Freeman 273.) was mentioned on both Sides. The 
Right of Common, in that Caſe, was for all Cattle levant 
and couchant upon the Eſtate : And the Queſtion was Whe- 
*© ther one Commoner can diſtrain the Cattle of another Com- 
«© moner, for overcharging.” There was a Rule to ſhew 
Cauſe why the Judgment ſhould not be arreſted: upon the 
Objection *©* that the Commoner could not diftrain a Fellow 
«« Commoner's Cattle.” But Freeman's Report of that Caſe 


was cited for the Defendants ; becauſe it is there ſaid to be 
agreed. 
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agreed“ that where a Commoner was intitled to Common 


for a certain Number of Cattle (as for Ten, or any other 
certain Number,) there if he ſurcharged, another Com- 
moner might diſtrain.“ 


It is unneceſſary to give any Opinion as to the Common- 
er's Right of diſtraining where the Number is ab/olutely ber- 
tain; that is, where the other Commoner's Claim is for Ten, 
Twenty, or Thirty, without any Relation to the Qantity of 
Land. For, in the preſent Caſe the Preſcription is for“ Tao 
«« Sheep for EvERY ACRE of Land:” And therefore the 
whole Number is zo abſolutely certain in it /elf, but depends 
upon the Number of Acres which the Commoner is poſſeſſed 
of. And there is this eſſential Diſtinction between the two 
Caſes—that in the former, the Overcharge is char and ſelf 
evident ; (for, it requires no Judgment or Proof, to decide 
whether Twenty are more than Ten ;) and in /uch a Right 
of Common, there would be no Colour of Right for the 
overplus Number: But in the latter Caſe, where the Num- 
ber of Cattle to be paſtured depends un the Number of Acres 
which the Commoner is poſſeſſed of, it requires a Medium 
to determine the prop.r Proportion or Number of Cattle, 
that is, an Hameaſurement of the Commoner's Land. And 
when the Quſtion depends upon a co/ atera/ Fact, or upon a 
Matter of Judgment, the Party intereſted can never be a 
competent Judge in his own Cauſe. | 


The ancient Remedies for a Commoner, when the Com- 
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mon was overcharged, were theſe Two*. If the Surcharge ,g.. a, 
was by the Lord, the Remedy by Hie: If by another Com- lib. 4. ,, : 
moner, the Relief was by a Writ of Admeaſurement. But in 222 F. N. B. 
Robert Mary's Caſe, (9 Cs. 112.) it was determined, that 125. 


«© an Action on the aſe would lie.” And that Action may 
be maintained, either againſt the Lord, or againſt a Felloxw- 
Commoner. But in all thoſe Remedies, as the Lord, or the 
other Commoners, have a Colour of Right, the Queſtion 
«© Whether he has exceeded that Right” mult be determined 
by an indifferent and competent juriſdiction, and not by 
the Commoner himſelf, The Commoner therefore could not 
lawfully d:frain: For, that would be making himſelf his 
own judge, in a Matter that was uncertain in itſelf; and 
taking an immediate Execution, upon his own Judgment. 
The Levancy and Couchancy, where that is the Meaſure of 
the Commoner's Right, muſt be tried and determined by a 
Fury. And in the preſent Caſe, where the Number of Cat- 
tle to be put on depends upon the Number of the Common- 
er's Acres, the ſame Juriſdiction muſt decide between them. 
hat Number of Acres the Commoner is really p-fleſſed 
« of.” It is, in Effet, the ſame Object of Inquiry, as Le- 
vancy and Couchancy: And it is now eftabliſhed ““ that 
„where the Right of Common is for Cattle ev and 
re couchant, one Commoner can not diſtrain the Cattle of 
another, for a ſuppoled Overcharge.” _ | _Uron 
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Uyon THE WBHOLE, the Right of iraning ſeems to turn 
upon this That wherever there is a Col ouR of Right for 
putting in the Cattle, a Commoner cau not diſirain: becauſe 
it would be judging for himſelf, in a Queſtion that depends 
upon a more competent Inquiry: But where Cattle are put 
upon the Common, without any Colour or Pretence of Right, 
the Commoner may diſtrain them; and therefore he may 
diſtrain the Cattle of a Stranger. But here, the Plaintiff bad 
a Co Lou for putting in his Cattle; thosgh, in Fact, he 
might exceed the due Number. He might put them in under 
the Idea or Pretence of having more Acres of Land, than he 


really had. And though, in the Fleadipgs,; he has fared his 


Number of Acres to be only Eight; yet the Queſtion, as to 
the Right of diſtraining, depends on the Nature of the Com- 
mon, and not. on the particular Facts, In Caſes where a 
Writ of Ameaſurement lies between Commoners, One car 
not diſtrain the Other: He can not for his own Benefit, ad- 
meaſure the Right of the Other. Therefore we are all of 
Opinion that this Diſtreſs was illegal and bad: And the Plain- 


tiff muſt have Judgmeni. 


JupcMEnT for the PLAINTIFF: 


Bidmead ver/us Gale, the Younger. 


ORD MANSPIELD on the ſame Day (the laſt Day of 
the Term) delivered the Reſolution of the Court in this 


Caſe alſo. 


It was an Action of Covenant brought upon Articles to 
run a Horſe Maich. The Agreement was, that Each ſhould 
flart his Mare; and that if either ſhould refuſe or negle&, 
he ſhould forfeit and pay 251. to the Owner. So that it was 
a Match for 25/. each Side; Play, or pay: But the Plaintiff 
was to pay the Defendant Five Pounds beforehand, as a Con- 
fideratian to induce him to make the Match. The Defendant 
afterwards refuſed to run the Match. Whereupon the Plain- 
tiff brought this Action againſt him, for the 25/, and aſſigned 
the Breach of Covenant, in the Defendant's not ſtarting his 
Mare. The Cauſe was tried before Baron Perrott, who con- 
ſidered it as a Match for 500. and directed a Verdict to be 
found for the Plaintiff, with Liberty to move in Arreſt of 
Judgment. | 3 


A Motion in Arreſt of Judgment was accordingly made, 
on Friday 5th May 1769, by Mr. Hall and Mr, Frice, and 
defended by Mr. 4/urſt and Mr. Selwyn, | 


After 


a FIST I a. 6 


** 
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After ſome little Litigations ©* Whether Horſe-racing was 
«© a Game, within 16 C. 2. c. 7. or 9 Ann. c. 14,” and 
« Whether this Deed was a Security made void by ꝙ Ann. 
c. 14.” and a Diſcuſſion of a Cafe in 2 Lord Raym. 1366. 
Burgeſs v. Bracher, where no ſuch Exception was taken ; 
and of another Caſe in 2 Strange 1159. G:odburn v. Marley, 
where Horſe.Races are hoiden to be within the Acts agaiuſt 
Gaming; it was reduced to this ſingle Queſtion—** Whether 
«© this was a Match for Fifty Pounds; or for 4% than Fifty 


Pounds.“ If it was for leſs than 501. it is prohibited by 


13 C. 2. c. 19. ſeck. 5. which enacts that no Perſon ſhall 

«+ ſtart or run any Match with or between any Horſe, Mare 
% or Gelding, for any Sum of Money, Plate, Prize, or other 
* Thing whatſoever; unleſs ſuch Match ſhall be ſtarted or 
e run at Newmarket or Black Hambleton, or the faid Sum of 
% Money, Plate, Prize, or other Thing be of the Real and 
* intrinſic Value of FirTy Pounds, or upwards.” 


The Defendant's Counſel endeavoured to ſhew, that this 


was only a Match for 25/. as neither Party could loſe more 


than that Sum; or, at the utmoſt, a Match for 45/, as the 
Total of both Sums ri/qzed amounted to no more; for, there 
was no Riſque remaining upon the Five Pounds which the 
Defendant had received from the Plaintif, and had ſafe in his 
Pocket, without Poſſibility of loſing it upon this Match. 


The Plaintiff's Counſel argued, that the Sum run for was 
moſt manifeſtly Fifry Pounds; and that the advancing Five 
Pounds certain made no Sort of Difference: The Plaintiff 
only gave the Defendant 5 to run a Match with him for fp. 


THe CoukrT, as it turned upon the Conſtruction of 
a general Act of Parliament, took a few Days to 


conſider. 


And now Lox ů MaxspiELD declared, that they were 
ALL of Opinion “ that this was et a Match for leſs than 
Fifty Pounds: And therefore the Judgment ought not to 
be arreſted. CE 
Tae RuLs to ſhew Cauſe why the judgment ſhould 


not be arreſted, was diſcharged: And the Pojlea 
was ordered to be delivered to the P/aintif. 


i This was clearly a Match for 537. though the Stakes 


were unequal. 


Fidmead contributed 2cEÞ o. 
Gale contributed 241, —51 =2ct. 


5ol, the Stake to be run for. 


Paar IV. Vor. IV. 1 As 
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As Bidmead contributed zol. and Gale only 2ol. (that is» 
Three to Tuc) it may be ſuppoſed that Bidmead's was 
the better Mare, in the Proportion of Three to Two; 
and that his Chance of winning was in the ſame Pro- 
portion of Three to TWO. And if they had agreed to 
divide the Stake of gol. without running the Match at 
all, B:dmead ought to take up zol. of it; and Gale, 
only 20l. | 


If it had been an egual Chance © Yho/e Mare ſhould win;” 
Bidmead would, in ſuch Caſe, have been very imprudent 
in betting three to two: Becauſe, the Chance of win- 
ning being (ex hyporhe/i) equal, the true Value of ſuch 
equal Chance would be 251. a Piece; whether they 
ſhould run the Match, or agree to divide the gol. 


In either Caſe, the Stake was gol. whether it ſhould be 5 
run for, or divided without running. If run for, it 3 
would have been a Match for Fifty Pounds. 7 


And I imagine, that the Law of Veßminſter-Hall does 
here happily coincide with the Laws of the Turf. 


The End of ZFa/er Term 1769, 8 G. 3- 


Trinity 


Trinity Term 
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Rex ver/us Inhabitants of St. Bartholomew's —— 
N ay 17909. 


Leſs. 


13 was a Rule to ſhew Cauſe why the following Order 
of Seſſions, (made at the General Quarter Seſſions, 
holden for the City of London, at Guildhall, on the 1oth 
of January 1769,) for quaſhing a Rate made for the Relief 
of the Poor of the Pariſh of Sr. Bartholomeau the Leſs, Lon- 
don, ſhould not be quaſbed for the Inſufficiency thereof. 


WHEREas the General Seſſions of the Peace Sc. holden 
for the City of London, at the Guildball within the ſaid City, 
on Monday the 16th Day of May in the Eighth Year of the 
Reign of our Sovereign Lord George the Third &c. the Mayor 
Commonalty and Citizens of th. Urty of London, Governors 
of the Houſe of the Poor commonly called Se. Bartholomew's 
Hoſpital near We/t-Smithfeld, London, of the. Foundation of 
King Henty the Eighth, did exhibit their Petition and Appeal, 
ſetting forth, „that $7. Barthslomew's Hoſpital, ſituate in 
the Pariſh of Sz. Bartholomew the Leis, is of ancient and 
royal Foundation, granted and eſtabliſhed by King Henry 
% the Eighth, for the Relief of ſick lame wounded and diſ- 
<© eaſed Poor, wherein ſome 'Thouſands of poor Objects are 
annually relieved and cured ; and that ſoon after the great 
Fire of London, Houſes and Shops were made in the ſaid 
«© Buildings, within the Cloiſters and Precinct of the Hoſpital, 
e for the Convenience of the Inhabitants of London (then in 
„ great Diſtreſs for Houſes,) who, occupying the ſame as 
«© Tenants to the Hoſpital, for their own Benefit, became 
<< rateable aud chargeable to the Poor- Rates; and that about 
„the Year 1730, ſome of the ancient Buildings and Wards 
of the Hoſpital, and ſome of the ſaid Houſes and Shops, 
*© having become ruinous, were pulled down; and ſince 
«© which, by the Donation of Governors and other Benefac- 
«« tors, Four large Files of Buildings have been progreſſively 
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erected, and are now us ED for the Heſpital; One of which 
Pyles or Wings contains a Hall, Compting-Houſe, and other 
Rooms, which are uſed for Meetings of the Governors, re- 
ceiving Rents, Examining and Admiſſion of Patients ; and 
the other Three Pyles of Buildings are uſed for Wards for 
the Falients and their Nurſes only; and that One of the 
ſaid Pyles or Buildings of the Hoſpital being finiſhed about 
the Year 1758, the Churchwardens and Overſeers of the 
Poor and Inhabitants of the Pariſh of Se. Bartholomeaw the 
Leſs, by a Rate, intitled a Rate or Aſſeſſment on the lx 
HABITAN THS and OccupiERS of Lands, Houſes, Shops, 
Sheds. Tenements, and Warehouſes, within the Pariſh of 
St. Bartholomew tie Leſ5, London, made and aſſeſſed by 
them the Churchwardens and Overſeers of the Poor and 
Inhabitants of the ſaid Pariſh, whoſe Names are thereunto 
ſubſcribed, purſuant to the ſeveral Acts of Parliament 


made in that behalf, for Three Months, for or towards 


the Relief of the Poor of the ſaid Pariſh, as their Neceſ- 
ſity ſhall require, have aſſeſſed and rated the Petitioners, 
for s uon Wards of the ſaid Hoſpital, at and after the 
Rate of Twenty Pounds a Year, for and towards the Re- 
lief of the Poor of the ſaid Pariſh, as followeth, that is 
to ſay, The Mayor Commonulty and Citizens of the. City of 
/ ondon, oder nors of the Hoſe of the Poor, commonly 
called &. Bartho'omew's Hoſpital near Weſt Smithfield. 
London, of the Foundation of King Henry the Eighth, for 
Lands on which $TOOD Tenements and Houſes BY THEM 
PULLED DOWN AND DEMOLISHED ; the Tenants where- 
of were ue to be charged in the Poor's Rate, ;1. quar- 
terly; and that the Pariſh have con/inued ſuch. Rate pon 
fuch Wards for the Poor, ever ſince; to the Detriment 
and Loſs of the Charity; AnD that about the Year 
an Elaboratory ailo hath been erected for the Service of 
the Hoſpital only, upon Ground within the Liberty and 
Precinct thereof; which the ſaid Churchwardens, Over- 
ſeers and Inhabitants have aſſeſſed after the Rate of 2. 
18s. 6d. a Year, as followeth, that is to ſay, The Mayor 
and Commonaliy and Citizens of the City of London, Go. 
wernors of the Houſe of the Poor, commonly called t. Bar- 


* 1holorreny's Hoſpital, near Weft-Smithfield London, of the 


Foundation of King Henry the Eighth, for their Elabo- 
ratory, where /everal Houſes ſtood, wwhich were ujed to be 
charged in the Poor's Rate, 128. quarterly; which late 
hath been continued, and now continues to be rated, to 
the Detriment and Lofs of the Charity; And that all the 
ſaid Four Pyles of Buildings being finiſhed in 1766, the 
Governors pulled down Nineteen old Houſes and Shops, 
(Part of the ſaid ancient Buildings.) to make an Area to 
the Hoſpital, for the Benefit of the Patients; which is a 
void unoccupied Space of Ground, of about 66 Yards by 
Go; for which, the ſaid Pariſh- Officers have aſſeſſed and 
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rated the ſaid Governors after the Rate of 41/. 55. a Year, 
as followeth, that is to ſay, The Mayor Commonalty and 
«© Citizens of the City of London, Governors of the Houſe 
of the Poor, commonly called Sr. Bartholomew's Hoſpita! 
«© near WYeſt-Smithfield, London, of the Foundation of King 
«« Henry the Eighth, for Lands on which ſtood Tenements 
and Houſes (within the Quadrangle cf the ſaid Hoſpital, 
*© beſides ſuch as were before by them pulled down and 
«© demoliſhed,) by them pulled down and demoliſhed, the 
„ Tenements whereof were uſed to be charged in the Poor's 
Rate 101. 6s. 3d. quarterly: and which ſaid Sams of 
% 20/. 21. 86. and 411. 5s, making, in all, 63/ 13s. a 
«© Year (over and above what is charged upon their re- 
*« ſpective Officers reſiding in the ſaid Hoſpital,) was for 
the Year 1767, and now continues to be aſſeſſed and rat- 
«© ed on the ſaid Governors, in reſpect of the Premiſſes; 
* And that the Petitioners were adviſed and humbly inſiſt- 
ed, that the Petitioners Servants or poor Patients, Inha- 
bitants or Occupiers of the ſaid Premiſſes, are not liable, 
nor ought to be charged any Thing, to the Poor's Rate, in 


«© reſpe& of the ſaid Ho/pital-Elaboratory, or void Space of 


Ground. And therefore the Petitioners humbly appeaied 
from ſuch Rate and Aſſeſſment, in regard to the above- 
*© mentioned Sums of Money,” AND wHEREAs the final 

earing and Determination of the Matter of the ſaid Ap- 
peal ſtands duly adjourned unto the preſent Seſſions by divers 


Orders; Now, upon hearing what is alledged, as well on 


behalf of the ſaid Mayor and Commonalty and Citizens Go- 
vernors as aforeſaid, as on behalf of the Churchwardens and 
Overſeers of the Poor of the ſaid Pariſh of Sr. Bartholomene 
the Leſs, toaching the Premiſſes; and upon full Examinati- 
on of the Matter of the ſaid Petition and Appeal; IT por R 
APPEAR in Evidence to this Court, and is admitted by all 
Parties, That Heury the Eighth, late King of England, by 
Charter, bearing Date the 13th Day of January in the 38th 


Year of his Reign, did, amongft other Things, grant to the 


Mayor and Commons and Citizens of the City of London, 
all the late Hoſpital of St. Bartholomew in Weſi Smithfield 
next London, and all other Things whatſoever to the ſaid 
Hoſpital appertaining or belonging; and alſo all the Scite, 
Compaſs, Circuit, and Precinct, and the Cloſe of the ſaid 
late Hoſpital ; and by his ſaid Charter did grant to the ſaid 
Mayor and Commons and Citizens, Lands, Houſes, Gar- 
dens, Rents, Reverſions, and. Hereditaments, amounting ta 
a conſiderable Value ; to hold and enjoy the ſame for ever, 
to their own proper Uſe and Behoof; and thereby directed 
that the ſaid late Hoſpital of Sr. Bartholomew's ſhould there- 
after be a Place and Houſe for the Poor there to be placed, 
and ſhould be called The Houſe of the Poor, in West 
« Smithfield next London, of the Foundation of King Henry 


** the Eighth.” It appears, that ever ſince the ſaid To 
| : the 
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the ſaid Hoſpital has been made Uſe of for the Relief of 
fick wounded and diſeaſed Poor, where Thouſands are an- 
nually relieved and cured; and that ſoon after the. great 
Fire of London, Houſes and Shops were made in the Build- 
ings within the Cloiſters and Precinct of the Hoſpital, for 
Convenience of the Inhabitants of London (then in great 
Diſtreſs for Houſes,). who, occupying the ſame for their 
own Benefit, become rateable and chargeable to the Poor's 
Rates. That about the Year 1730, ſome of the ancient 
Buldings and Wards of the Hoſpital, and ſome of the ſaid 


_ Houſes and Shops having became ruinous, were pulled down; 


and, by the Donation of the Governors. and other Bene- 
factors, Four large Piles of Buildings have been progreſſively 
erected, and are now uſed for the Hoſpital ; Oue of which 
Piles or Wings contains a Hall, a Compting- Houſe, and 
other Rooms, which are uſed for Meetings for the Gover- 
nors, receiving Rents, and Examining and Admiſſion of 
Patients, a Houſe for the Clerk, and Apartments for the 
Steward ; and the other Three Piles of Buildings are uſed 
for Wards for the Patients and their Nurſes only; and that an 
Elaboratory alſo has been erected, for the Service of the 
Hoſpital only, upon Ground within the Liberty and Precinct 
thereof. J I oo Ei 


That one of the ſaid Piles or Buildings of the Hoſpital 
being finiſhed about the Year 1758, the Churchwardens and 
Overſeers of the Poor of the Pariſh of Sz. Bartholomew the 
Leſs, aſſeſſed and rated the ſaid Governors, for ſuch Wards 
for the Poor, the Sum of 20/. for and towards the Relief of 
the Poor of the ſaid Pariſh, as and for Lands on which flood 
'Tenements and Houſes by them pulled down and demoliſhed, 
the Tenants whereof avere iſed to be charged in the Poor's 


Rate at 8s. 44 weekly; and have continued that Rate, ever 


fince. And that the ſaid Pariſh-Officers have aſſeſſed and 
rated the Governors to the ſaid Pariſh Poor's Rate, 21. 8s. 
per Annum, for and in reſpe& of ſuch Eluboratory, where 
Houſes ſtood, which were uſed to be charged to the Poor's 
Rate, by quarterly Aſſeſſments. 5 of 

'That all the ſaid Four Piles of Buildings being finiſhed in 
1766, the Governors pulled down Nineteen old Houſes and 
Shops (Hart of the ſaid ancient Buildings,) to make an Area 
to the Hoſpital, for the Benefit of the Patients; which is a 
#wide Space of Ground, of about 66 Yards by 60; for which, 
the Pariſh-Officers have aſſeſſed and rated the ſaid Governors 
at 411. 5s. per Annum ; which is 104. 6s. 3d. per Quarter; 
and which ſaid Sum of 2/. 8s. 20/7. and 400. 55s. making, in 
all, 63/. 13s. are over and above what is charged upon their 
reſpective Officers reſiding in this Hoſpital, and were for the 
Year 1767, and now continue to be aſſeſſed and rated on the 
laid Governors, in reſpect of the Premiſſes. 
ä | | | And 
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AnD it further appears to this Court in Evidence, and is 
admitted by all Parties, that ſeveral Perſons who have gain- 
ed Settlements in the Houſes ſo pulled down, have been and 
are now relieved by the ſaid Pariſh of Sz. Bartholomew the 


Leſs 


| WHEREFoRE this CouRrT doth allow the ſaid Appeal, and 
doth uaſb the ſaid Rate, ſo far as reſpects the ſeveral Aſſeſſ- 
ments abovementioned : And the ſame is hereby quaſhed. 


By the CouR T 
HO DGE S. 


This Order being removed hither by Certiorari, 


The QugsTIox was —“ Whether the Governors of the 
*© Hoſpital are or are not rateable to the Poor, in reſpect of 
the Buildings and Arza above mentioned. 


Lord MaNSs FIELD -The Poor-Rate muſt be charged 
upon the Occupiers. In the Caſe of St. Luze's Hoſpital“, “ V. ante, 
and in the Caſe of Chel/ea Hoſpital, the Officers were ratea- vol. 2. 
ble, as Occupiers. | he Corporation are not, de facto, the P. 1053. 
8 The Poor are Occupiers: But they are not rate- 
able. 


The general Rule of Law muſt be followed. That Rule 
is That you muſt fad an Occupier t, to be rated.” The f V- ante, 
poor People can not be rated at all. The Servants can nor be ©» 
rated as Occupiers Nor can the Corporation be charged, as Ot. 


Occupiers. 
The Conſequence is, that the Rule muſt be diſcharged. 


ORDER of SESSIONS AFFIRMED. 


Groſs verſus Naſh. Monday 5th 

N June 1769. 

N OTE -A Scire facias in Error needs not lie in the ; vide ante, 
Office four Days before the Return of it; as a Scire 1723. Mil- 


Facias again Bail mult t» wy lar v. Yer- 
. YN 7 : raway, ac- 


Mayor verſus Steward. 43 9 
; | June 1768. 
1 E Declaration ſtates that by Indenture dated 11th 

July 1761, which recited a former Indenture of the 
14th June 1760, whereby Jonathan Clarke demiſed to the 
Plaintiff and Defendant, then Brewers and Copartners, a Malt- 
houſe and other Buildings at Knight/bridge, for Fifteen * 

| an 
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and Three Quarters, at the yearly Rent of 184. the Plaintiff 
releaſed to the Defendant all his Eſtate and Intereſt in the 
ſame Malthouſe and Premiſſes, for the Reſidue of the Term. 

And the Defendant covenanted with the Plaintiff, by this lat- 
ter Indenture, that he the ſaid Defendant would pay the 
yearly Rent of 18/. and perform the Covenanrs on the Leſ- 
ſee's Part, and indemnify and fave harmleſs the Plaintiff on 
Account thereof, All which he had neglected and refuſed to 
do. The Breach was aſſigned in Non-payment of the Rent; 
in not repairing the Premiſſes; and in not een the 
Plaintiff; to his Damage 300. | 


The Defendant pleaded Three Pleas. 1f, That he be- 


came a Bankrupt after the making of the Indenture dated 


11th July 1761; and that the Cauſes of Action accrued to 
00 Plaintiff before he (the Defendant) became a Bankrupt, 


And of this, Iſſue was joined. 


There were Two other ſpecial Pleas in Bar: One as to the 
Non-payment of the Rent, and not indemnifying the Plain- 
tiff; the other, as to the not repairing. They were Both to 
the ſame Effect. They Rated the Commiſſion, and the Aſſign- 
ment of his Effects; and that he had duly conformed to the 
ſeveral Statutes concerning Rankropes, and had duly obtain- 
ed his Certificate. 


To the firſt Plea, the Plaintiff (as is before mentioned) 
joined J ue: To the Second and Third, he demurred, gene- 
rally; and there were ſoinders in Demurrer. 


The Iſſue was tried before Mr. Juſtice 4fon, in Michael- 

mas Term laſt; when a Verdict was found for the Plaintiff, 

and Damages 410. 13s. ſabject to the — of the Court 
pon the ene | 


Casz— That the Plaintiff and Defendant were . in 
the Trade of a Brewer at Xnightbridge ; and were joint Leſ- 
iees of the Malthouſe and other the Premiſſes mentioned in 

the Declaration. 


The Defendant purchaſed the Plaintiff's Share of the Stock 
in Trade, in Conlideration of 5. and took an Aſſignment of 
the ſaid Leaſe, dated th July 1761, and containing the 
teveral Covenants mentioned in the Declaration. 


The Plaintiff was alſo Original Leſſee, with former "INE 
ners in the ſaid Trade, of a Brewhouſe together with i5 pub- 
lic Houſes, as appurtenant to their Trace. 


The Brewhouſe and the ſeveral laſt mentioned Leaſes were 


alſo aſſigned to che Defendant by the abovementioned Deed, 
: En. and 
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and under like Covenants ; and he became poſſeſſed of the 
ſeveral Premiſſes therein mentioned. | | 


Afterwards, on 15 Nov. 1764, a Commiſſion of Bank- 
ruptcy ifſued againſt the Defendant : And Nathaniel Majin 
and Dyer Bond were choſen Aſſignees; and a regular Aſſign- 
ment was made to them of all the Eſtate and Effects of the 


Bankrupt. 5 


The Aſſignees entered on the ſaid Brewhouſe and Malthouſe, 
and ſtripped all the Fixtures and Utenſils there from; and ſold 
and aſiigned the Leaſes of all the public Houſes, io Meſſts. 
Caje and Cox, Brewers, in Conſideration of 7ool. or ſome 
ſuch Sum of Money; and, having ſo ſtripped the Premiſſes, 
uſed their Endeavours to diſpoſe of the Leaſes of the Malt- 
houſe in Queſtion and of the Brewhouſe, both by public 
Auction and by private Contract; but not being able ſo to do, 
they abandoned the Premiſſes at Lady-Day 1765, as unprofit- 
able ; and ſent the Leaſes and Keys to the Plaintiff, having 
frit paid the Rent up to that Time. | 


The Plaintiff thereupon refuſed to accept the Poſſeſſion, 


from the Affignees, of the Brewhouſe and Malthouſe alone; 


or to have any Thing to do with thoſe Premiſſes or the Leaſes 
or Keys thereof; but offered to accept a Re- aſſignment of the 
Ile of the Leaſhold Premiſſes aſſigned by him to the De- 
tendant, entire: Which the Aſſignees refuſed. And the legal 
Eſtate, as well as Poſſeſſion, is now velcd in them, 


The Plaintiff filed his Bill in the Court of Chancery, againſt 
the Aſlipnees and the Defendant the Bankrupt, 14th March 
1767; «nd therein alledged ' That he had been damnified 
in reſpect of the Malthouſe mentioned in the Declaration 

284. Is. and was ſtill hable to the Rents and Repairs of 
*© thoſe Piemiſſes during the Remainder of the Term of the 
'* Leaſe: He therefore prayed that the Aſſignees might be 
** decreed to pay him the ſaid 28/. 15. and to indemnity him 
«© out of the Bankrupt's Effects, againſt the future growing 
*« Rents; and might retain ſufficient in their Hands for that 
„ Purpole, and not divide the fame until the Plaintiff ſhould 
gave been releaſed and diſcharged from the Covenants in 
<< the ſatd Leaſe,” 


The Cauſe came on to be heard before the Lord Chancel- 
lor, the joth May 1768: And a Decree was made to the fol- 
lowing Effect; wiz. © That the Plaintiff ſhould be at Liberty 
to come in as a Creditor, under the ſaid Commiſſion againſt 
«© the Defendant, for the Sum of 287 15. and to prove any 
other Sums that he bath been damniſied by the Covenants 
in the Original Leaſe, ſince filing his Bill; and to receive 


a2 Dividend in reſpect thereof, in Proportion with the Reſt 
| «£ of 


oro 
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cot the Creditors ſeeking Relief under the ſaid Commiſſion ; 
Ce . that the Reſt of the Plaintiff's Bill ſhould ſtand diſ- 
«« milled,” | 


A final Dividend of the Bankrupt's Eſtate was made on 
28th June 1768 : At which Time the Plaintiff was damnified 
by a Breach of the Covenant in the original Leaſe of the Malt- 
houſe, to the whole Amount of the Sum mentioned in the 
Declaration; viz. 544. for Three Years Rent commencing 
at Laay- Day 1:65 (when the Aſſignees- abandoned the Malt- 
houie,) and ending at Lady-Day 1768; and One Guinea for 
Coſts of an Action brought againſt him; making together 
557. 1s. And although the Plaintiff might have come in as a 
Creditor under the Commiſſion, under that Decree, and have 
proved the Whole in Conſequence thereof; yet he only came 
in as a Creditor for the ſaid Sum of 28. Is. Part thereof, and 
hath received Two Dividends thereon, amounting to the Sum 
of 11/. 75. and hath brought his Action to recover the Sum ot 
437. 145. being the Relidue of the ſaid 55/. 15. 


The Defendant obtained his Certificate on 7th January 
1765 : Which was duly allowed, and confirmed by the Lord 
Chancellor, on the 19th Februaty following. The ſeveral 
Breaches of Covenant above mentioned happened /ub/equent 
to the Act of Bankruptcy, and the Defendant's obtaining the 
ſaid Certificate. | 


The Queſtion therefore is“ Whether the Plaintiff ought 


6 to recover. 


This reſerved Caſe came before the Court on Tueſday laſt, 
the zoth of May; when Mr. Juſtice Yares obſerved, that the 
proper Queſtion of Debate would be Whether the Bank- 
«© rupt being deveſted of his All, and diſabled from paying 
any Thing, is not alſo DISCHARGED from all Covenants.” 
Bur this Queſtion can never come to a Determination upon 
this ue. The D-murvers ought to have deen argued firſt : 
And-then the Queitien would have properly come before the 
Court—<* Whether the Bankrupt is not diicharged from the 
«© expreſs Covenant, when he is rendered abſolutely inca- 
«© pable of performing it, by having ſurrendered his All to 
«© his Creditors under the Commiſion, in Conformity to the 
«© Statute concerning Bankrupts.“ 


The Court agreed that nothing could be done upon 2475 
ue, to determine t Queſtion. 


The Caſe reſerved at NI Prius was therefore Ordered to 
and over, till the Demurrers ſhould be argued, | 


* 
> 


4 
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Mx. Mansfield now argued the Demurrers, on behalf of 
che Plaintiff. 8 8 


The material Part of the Pleas is“ That the Cauſe of 
Action accrued after the Bankruptcy.” | 


The Covenant on which the Queſtion upon the general Plea 
ariſes, is a Covenant to indemnify the Plaintiff againſt the 
Covenants of the original Leaſe, | » 


The Plaintiff can not be barred of his Action otherwiſe than 
by 5 G. 2. c. 30. \ 7. which diſcharges conforming Bankrupts 
from all Debts. due or owing at the Time of their becoming 
Bankrupts. But this was zt a Debt due or owing at the 
Time of his becoming a Bankrupt. This Plea indeed alledges 
«« that the Cauſe of Action accrued „fore the Bankruptcy.” 
But the Evidence proves that it did not ariſe till after :” 
It was contingent till after the Bankruptcy. | 


Mr. Juſtice YaTzs—No Doubt, the Act does not diſcharge 
the Bankrupt from contingent Debts. But as it deveſts him of 
his whole Eſtate, and renders him a4/elutely incapable of per - 

forming the Covenant, it would be a Hardſhip upon him, if he 
ſhould remain ſtill liable to it, when he is diſabled. by the 
Act of Parliament from performing it. 


Mr. Mansfel4--Then, putting the ſpecial Caſe reſerved at 
Nifi Prius out of the Queſtion, and taking ic up upon the 
Two other Pleas—'This is a Covenant by the Bankrupt, to in- 
demnify the Plaintiff againſt Covenants contained in a Leaſe : 
Which. Leaſe was athgned by the Plaintiff, with all his Intereſt 
in it, to the Defendant, for his (the Defendant's) ſole Benefit; 
and he covenants to indemnify the Aſfignor. | 


This Covenant to indemnity the Aſſignor who has parted 
with all his Intereit to him ; and to pay the Rent, and repair 
the Premiſſes now become his own ſole Property, is but juſt 
and reaſonable : And the Bankrupt can not be diſcharged 
from it; the Covenant being an expre/; Obligation, 


And there is no more Hardſhip in ſubjecting the Bankrupt 
to his Demand, than to any other contingent Demand. 


Neither 1s there any Difference between the Bankrupt's 
undertaking to indemnify againſt his n not paying Rent, 
and his undertaking to indemnify againit another Per/on's 
not paying Rent. | | 


It 


_—_ - 


. — 
re 
————— — 


, 
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It is ſettled, ** that contingent Debts are not diſcharged by 
« a Certificate under a Bankruptcy.” 2 Strange 865. Tuliy 
v. Sparkes. 2 Stra. 1043. Hockley v. Merry. 2 Stra. 1160. 
Crookſhank v. Ibomp ſon — A Bond *© to indemnify” is not diſ- 
charged, where the Breach of the Condition is after a Bank. 


ruptcy. 
Mr. Groſe, contra, for the Defendant. 


In this Action of Covenant, Three Breaches are aſſigned: 
viz. for Non- payment of Rent; for not keeping in Repair; 
and for net indemnifying. 


The Defendant admits all the Charges; but pleads that he 


became a Bankrupt, and had ſurrendered up all his Effects 
under the Commiſſion, and aſſigned them to his Creditors: 
And therefore it is impoſſible for him to perform Covenants. 


A Man can not be bound by a Covenant, when the 4# of 
Law has taken the Emolument from him, and veſted it in 


another. 


The Defendant is under theſe Circumſtances: And the 
general Quettion is Whether the Plaintiff can call upon 
« ſuch a Defendant, for the Performance of his Covenants.” 


He argued from the [tention of the Legiſlature in the Bank- 
rupt Acts; and the Decifions of Courts of Juſtice in Favour 


of Bankrupts. 
The Statute of 24 U 35 H. 8. c. 4. ſeems indeed to have 


conſidered Bankrupts as Criminals : But modern Statutes have 
only conſidered them as usfortunate Traders. (Vide 5 G. 2. 


c. 30.) 


The Bankrupt is not now the real Tenant. He is fo de- 


veſted, that he has zo Remedy againſt the aAual Tenant : 
And therefore he ought not to be liable himſelf. 


The Landlord is under no Hardſhip : For, he may enter, 
for Breach of the Covenant to pay Rent, and of the Covenant 


to repair. | 


In the Caſe of Andrews v. Needham, Noy 73. A 1 for 
Vears covenanted “ to yield up at the End of the Term.“ 


Hlunt entered by an Elder Title. The Defendant was holden 


to be diſcharged of his Covenant. For, if the Land is gone, 


the Obligation is diſcharged. 
| Here, 
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Here, the Land is gone ; and the Bankrupt is deprived by 
Act of Law, of the Ability to perform the Obligation. 


It was urged, ** that here is an expre/s Covenant.“ 


But here the Premiſſes are entirely gone out of the Defen- 
dant : He can never enjoy them. Therefore he ought not to 
be bound, even by an expreſs Covenant. 


On the fr? Plea—He argued “ that the Cauſe of Action 
« accrued before the Bankruptcy.” And this, he ſaid, might 
be collected from 5 E. 2. c. 3o. and the Caſes determined 
upon it; and it was the Idea and Intention of the Legiſlature : 
Though, he acknowledged, the Words were againſt him. 
He cited 2 Stra. 949. Macarty v. Barrow ; and 2 Stra. 
1196. Graham v. Benton. He owned that the anonymous 
Caſe in 1 Atkyns p. 140. was againſt him: But that, he ſaid, 
was afterwards over-ruled, on 6th Auguft 1757. ex parte 
Talbot, before Lord Northingion. He alſo mentioned a Caſe 
of Francis v. Lutterel in Chancery, laſt Trinity Term, be- 
fore Lord Camden, in Hagen's Bankruptcy. And he ſaid, that 
in all theſe Caſes, the Words of 5 G. 2. c. 30. were conſider- 
ed with great Liberality. 


Here, what was due at the Time of the Bankruptcy, and 
what weuld be afterwards due, might have been liquidated. 


This Covenant might have been conſidered as a Security 
for the Rent. 


Mr. Mayor actually came in under the Commiſſion, as a 
Creditor for zhis very Demand. Conſequently, it was not 
a contingent Debt. The Court of Chancery has let him in, 
to prove it. 


The whole Benefit of this Covenant accrues to the Bank- 
rupt's Creditors, Therefore he himſelf ought not to remain 
liable. | 


Beſides, Mr. Mayer having come in and claimed, and re- 
ceived a Dividend under the Decree, he ought not to have 
a Remedy againſt the Defendant's Perſon. It is an Oppreſſion; 
and is ſo treated in 2 Peere Williams 295, He has already 
made his Election; and therefore ought not to be in a better 
Situation than the Reſt of the Creditors, and have it in his 
Power to take out another Commiſſion againſt the unfortunate 
Bankrupt. : | 


Mr. Mansfield, in Reply—As to what Mr. Groſe has laft 
ſaid—The expreſs Words of the Act of Parliament are“ That 
4 8 «« the 
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«. the Bankrupt ſha!l be diſcharged from all Debts due or 
«© owing at the Time of his becoming Bankrupt.” 


The Conteſt before the Lord Chancellor was only between 
the Aſſignee and the Creditors; not between the Aſſignee and 
the I anktrupr. 


Upon zhis Plea, the Plaintiff can not be barred. 


As to the Hardſhip—I:r is juſt the ſame as in other contin- 
gent Debts. | | | 


If it had been the Intention of the Bankrupt-Laws, that 
contingent Debts ſhould be diſcharged, the Legiſlature would 
have uſed other Language than they have done. This Man 
has expre/sly covenanted to do theſe Things: And therefore 


| he is ſtill bound. 


I agree ©© That the AQ of Law ſhall do no Man an Injury.” 


But that does not apply to the preſent Cale, No more does 


the Caſe cited from Mey. 


The preſent Plaintiff can by no means get rid of this Leaſe, 
Nothing appears upon the preſent Record, whereby this 
Covenant to indemnify, can be diſcharged, 


Tre Cour were cleatly of Opinion, That as this 
was not a Caſe between Leſſor and Leſſee, (in which Caſe ir 
might have ſeemed hard to leave the Leſſee liable to the Co- 
venants, when an Act of Law had deveſted him of the Emo- 


Juments, and veſted them in his Creditors ;) but a diſtin, 


detached, collateral, independent Covenant and Contract 
between the Plaintiff and Defendant; and the Plaintiff could 
have had no Remedy under the Commiſſion ; the Bankrupt 
was not diſcharged by the Certificate. It is his own expreſs 
collateral Covenant; not a Covenant that runs with the 
Land. A third Perſon ought not to be prejudiced by the 
Bankrupt's Breach of it. | 


The Plaintiff could not have been admitted under the Com- 
miſhon, to have proved this as a Debt: For it was mot a 
Debt at the Time of the Bankruptcy : It might, perhaps, 
never have been one. | 


Judgment ought to be for the Plaintiff. 
| JupcmenT for the PLAINTIFF, upon the Denus- 


 RERS: And (on the ſpecial Caſe) PrainTtiFF to 
have the Pos TEA delivered to him. 


Slaughter 
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Slaughter Eſq. verſus Bradock. 


HE Venue, originally laid in London. had been 

changed to the County of the City of Cheſter, upon 

the Common Affidavit, on the Motion of Mr. Au, made 
on behalf of the Defendant. 

Mr. Fallace obtained a Rule for the Defendant to ſhew 
Cauſe why Mr. 4fur/?'s Rule ſnould not be diſcharged ; on 
Affidavit That the Cauſe of Action aroſe on a By Laæu of 
« the City of (beter; and that it could nor be fairly and 
« impartially tried in the City of Cheſter, becauſe the Jurors 
« were intereſted. | | 


Mr. 4hur/?, on behalf of the Defendant, now ſhewed 
Cauſe againſt this Rule. He did not pretend that the City 
of Cheſter was a proper Place to try the Cauſe in: But he 
urged the great Inconvenience of bringing up the Defendant's 
Witneſſes from Chefter to London; and propoied that the 
Venue ſhould be laid in ſome County adjacent to Cheſter. 
But . 


Lord MansFizLD obſerved, that Hat could not be; 
becauſe the Cauſe of Action did not ar iſe there. [Vide poſt, p. 
2450. Waddington v. T hellwell E/q.] 


Tre Court held, that as the Action was franfftory 
the Plaintiff had a general Right to lay it where he pleaſed ; 
And the Venue ſhould not be changed, if it appeared that . 
the County in which the Cauſe of Action really aroſe was an 
ur RO ER County to try it in. And therefore, | 1 


Mr. Wallace's RuLE was made abſolute. 


Doe, Leſſee of Hardman, ver/us. Pilkington and saturd. roth 
Ruſſel. June 1769. 


N EjecTMENT=—A Rule had been made upon the De- 
fendants, to ſhew Cauſe why, upon Payment of Coſts, the 
Declaration delivered in this Cauſe ſhould not be uEN DED, 
by ſtriking out the Words Firſt Day of May in the Year of 
* our Lord 1759,” and inſerting, inſtead thereof, ** Firſt 
% Day of November in the Fifth Year of his ſaid Majeſty's 
Reign; and by the ſtriking out the Words“ Thirtieth 
% Day of April,“ and inſerting, initead thereof, the“ Thir- 
„ ty-firſt Day of Odtober;“ and alſo by ſtriking out the 
«« Firſt Day of May in the Year of our Lord 1759,” and in- 
ſerting, inſtead thereof, . ſaid Firſt Day of November in the 
„ ſaid Fifth Year of his ſaid Majeſty's Reign :? Upoa the 
Motion. | | Note 


n 
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Note — This Caſe was ſo circumſtanced, that Plaintiff 
would have been barred by a Fine, if he had been 
put to bring a zew Ejectment. For, the Declaration 
was delivered Four Years ago ; when the Defendant 
pleaded : but nothing had been done fince ; the Plain- 
tiff having been ſtayed by an Injunction out of Chan- 
cery, which had been but lately diſſolved. The Eject- 
ment was brought upon an Entry made to avoid a 


Fine: And the Plaintiff was now out of Time to make 


a new Entry. 


On Tue/day the 6th of this Month, Mr.#a/lace ſuewed 


Cauſe againſt thus amending the Declaration by altering the 
Time of the Demiſe; and cited Carthew 178. Bennet v. Gan- 
dy ; where Leave was prayed to amend the Declaration, by 
altering the Time of the Vemiſe : But it was refuſed ; becauſe, 
if the Time was altered, that would make it a zeav Demiſe. 


He alſo cited P. 11 G. 2. B. R. Caſeworth v. Thomas ; 


* I don't : p : Ia. 
which, he ſaid, was a like Determination . 


find this 
Caſe 

amongſt my own Notes, 
held it not amendable, So is 2 Barnes 13. Driver v. Scrutton, 


ex dimiſſ. Lethieullier v. Hanbury, M. 5 G. 2. B. R. 


So was Raffey. 


+ In the In 2 Barnes, 13 T. Driver, ex dim. Scrutton, v. Scrutton 
4to Edition, „ al. It was denied to amend the Demiſe in Point of Time; 

US Pp. 17. and ſaid to be never done without Conſent. And in 2 Barnes 
154. Roe v. Doe, on the Demiſe of Stephenſoen “ It can't 
«© be amended in the Demiſe, or other Matter of Subſtance.” 


He cited, likewiſe, Carthew 401. Puleflon v. Warburton. 
5 Mod. 332. S. C. and 2 Strange 1211. Gooatitle v. Meymott. 


On the other Side, ſee the Caſe of Ain v. Parkin, ante, 
vol. 2. p. 665. where all the Judges unanimouſly held?“ That 
* an Ejectment was to be conſidered as the fictitious Form 
* of an Action invented under the Control of the Court, for 
«© Advancement of Juſtice ; and a Mode to try the Right in 


© Queſtion.”? 


And it was ſaid, that on 15th\ Aug 1768, Mr. Juſtice 
Yates, ſitting in Bank at Lancaſter, ordered a Declaration in 
Ejectment to be amended. There was alſo a Caſe very libe- 
ral in Favour of Ejectments, which was not mentioned at all. 
It was Small, ex dimiſi. Baker, v. Cole and Skinner in Eater 


Term 1761, 1 G. 3. which ſee ante, p. 1161. N 


Me. juſtice Varzs and Mr. Juſtice As rox thought that 
the Plaintiff's being out of Time to make a new Entry was a 


Reaſon for amending ; and cited the Caſe of The 1 
| 0 


But in 1 Ventr, 361, and 1 Show. 207. Holt Chief ſuſtice 


— Ry — 
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of the Duke of Marlborough v. Widmore, in 2 Stra. 890. 

ſand alſo, more at large, and rightly taken, in Fitz Gibbon 

193] where the Declaration was amended by laying the Pro- 

miſe as made to the Executors, inſtead of the Teſtator; be- 

cauſe the Plaintiff's Action would otherwiſe have been loſt, 

by the Statute of Limitations, having run upon the Promiſe 
made to the Teſtator, 


Lord MansFlIELD—An Ejectment is a mere fictitious. 
Action. The Demiſe is mere Matter of Form: It does not 
exiſt. It is not like a real Title. 


THe Cov: T's final Determination was, however, 
ADJOURNED. | 


Lord MANSFPIELD now declared it 


It appears upon the Affidavits, that this was an Entry to 
avoid a Fine; and the Demiſe is laid before the Plaintiff had 
made the Entry, inſtead of being laid after the Entry. 


We are all clearly of Opinion that he cught to be at Li- 
berty to amend upon Payment of Coſts. 


Mr. Juſtice YaTEes—lIt is a clear Miſtake of the Plain- 
tiff's * Attorney. | | 


RuLE made aBsS0LUTE, *Sett. ante, 
1162,Small, 


. | ex Dimiſſ- 
Beach, qui tam, ver/us Turner. Baker, v. 
; Cole and 
A Action having been brought for exerci/ing the Trade inner. 
of a Currier, ævithout having ſerved an App entice/Aip, 
It appeared upon the Trial, that the Defendant was only a 
Journeyman, Whereupon Lord Mansfield nonſuited the 
Plaintiff. And | 


This was merely a Queſtion upon Elix. c. 4.4 31. Whe- 
te ther the Statute extends to Journeymen, or only to Maſ- 


e 


On the laſt Day of laſt Term, Mr. Solicitor-General 
Dunning Council for the Plaintiff, obtained a Rule for the 
Defendant to ſhew Cauſe why the Judgment of Nonſuit 
ſhould not be ſet aſide, and a new Trial had. 


Mr. Wallace, on behalf of the Defendant, now ſhewed 
Cauſe. He inſſted That a Journeyman is not within this 
„ Statute;” and cited Hobbs, 9 ram, v. Young, 2 Salk. 
610. Carthew 162. 8. C. [lt is alſo in 4 Mod. 313. Comberts 
179. and 1 Show. 241, 266. ” 
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Mr. Solicitor-General and Mr. Walker, in Support of the 
Rule argued that the Act extends to the Journeyman, as well 
as to the Maſter; and that Both of them are within the true 
Meaning and Spirit of the Clauſe, and even within the Ex- 
preſſion of it too. For, the Words are in the Disjunctive— 
«© Tt ſhall not be lawful to ſet up, occupy, e, or exerciſe,“ 
Now the Servant u/es and exerciſes the Trade or Occupation 
as much as the Maſter; though perhaps he can't ſo well be 
ſaid to /t it up: And therefore the Legiſlature adopt the 
Words *©* v/e or exerciſe” the Craft Myſtery or Occupation. 
They cited Raymond v. Chaſe : (Which may be ſeen ante, 


0. 1. P. 2.) 


Lord Maxs FIELD -I continue of the ſame Opinion 
that I was of at Guildhall. There is a great Difference be- 
tween ſetting up a Trade; and working in it. A Man may 
ework in it, by doing a very trifling Part. | 


This Act of Parliament meant to prevent Perſons from 
ſetting up the Trade, being unqualified for it; or employ- 
ing unqualified Perſons : But it did not mean to give a 
Penalty againſt Both. A Journeyman does not exerciſe the 
Trade. | 


Jam fatisfied that the Spirit of the Act means to prevent 
the Maſter only, from ſetting up the Trade, Himſelf being 
unqualified ; or employing unqualified Perſons; but that it 
was not intended againſt the Fourneyman himſelf. 


Mr. Juſtice YaTEs and Mr. Juſtice AsToN coneurred, 


Per Cur”. unanimouſly | 


RULE DISCHARGED, 


Waddington ver/us Thellwell Eſq. 


PON the Firſt Day of this Term, Mr. Kenyon moved 
to change the Venue from Middleſex to DenBich- 


ire. 
But Mr. Coauper, the Clerk of the Rules, objected to the 


Regularity of a Motion ** to change the Venue into a Welch 


County.“ 


The Count, having the ſame Scruple, deſired Mr. Ken- 
you to look into the Caſes; particularly two in Sir John 


Strange's 2d Volume, Moore v. Fernyhouth, p. 1258, and 
| R Tindale 
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Tindale v. Gævbynne, p. 1270; and a later Caſe in this Court, 
of Richards et Lx. v. Traherne, Paſch 1755, 28 G. 2. 


Mr. Kenyon anſwered, that though the Venue ſhould be 
changed into a Welch County, yet the Proceſs would be di- 
rected into the next Engliſh County: So that it would be zan- 
tamount to changing it into the next Engl: County. 


It was adjourned, in Order that Mr. Kenyon might look 
into the Caſes, and move it again. 


On the Day following, (which was Saturday 27th of May) 
Lord MansFtELD told Mr. Kenyon, that the Caſes of Mo- 
tions to change the Venue into //ules, had been looked into; 


and that the Point remained undetermined, 


Mr. Juſtice AsTon obſerved that it could not be removed 
into the next Engliſh County; becauſe the Cauic of Action did 
not ariſe there, Mr. Juſtice Deni/on, when at the Bar, had 
in ſeveral Caſes agreed to give material Evidence in the 
Melcb County. He ſaid, He did not fee why it might not be 
changed into Wales : And in the Caſe of Richards et Ux. v. 
Traherne, he mentioned the Caſe of Sir Thomas Stradling v. 
Morgan, in / laden 200. where the Venue was laid at Car- 
diffe in Glamorganſhire ; and the Venire facias was awarded 
to the Sheriff of Herefordſhire, the next adjoining County; 
to ſummon a Jury from the Neighbourhood of Leomyn/ter 
in Hereford/pire, which is the Viſne next adjoining to the 
Town of Cardiffe. The Reaſon why it cannot be changed 
into the next Engliſßs County is (as it was there ſaid) * that 
the Caduſe of Action did not ariſe 1a the County to which 


it is prayed to be changed.” 


Though the Caſe of Richards v. Traherne was not deter- 
mined *, yet the Arguments there uſed were very ſtrong for * jt was ar- 


changing the Venue into a Welch County. gued on 
Monday 


12th May 1755, by Mr. Price (for changing the Venue from Middleſex to Glamor- 


ganſhire,) and Mr, Hume Campbell and Mr. Aſton (againſt changing it) It was 
agreed, that Caſes were both Ways, The Rule was enlarged : But it never came on 
again, I believe, the Cauſe was afterwards tried at Hereford. 


It is a great Inconvenience, not to be at Liberty to change 
it into a Welch County; but to be obliged to bring Witneſles 
to a great Diſtance. | | 


+ Though Sir John Stran e made his Rule abſolute, for I I have 2 


changing the Venue from London to Carmarthen, on = vr 
 Afﬀidavit of Service, in the Caſe of Tindale v. Cacynne: yet onal ON 

| | a Trin. 1748, 
21 & 22 G. 2, Price v. Griffiths, where the ſame Point was twice diſcuſſed, both at 
the Bar and on the Bench; but it was left, at laſt, undetermined. Sir John Strange 
there atteſted, that the Court were apprized of the Rule he made abſolute in Tins 


dale v. Gwynne. 


Mm 2 | the 
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the Court would not have made ſuch a Rule abſolute, if they 
2 v. had thought it a wrong one. And * Six or Seven Caſes were 
| Tindalb M. cited by Mr. Price, to prove that was the conſtant Practice 


G. 2. : | 
wn 5 Wo *in the Court of Exchequer.” 
i v. Gardiner, 3 

P 4 G. 2. Clark v. Philips, M. 8 G. 2. Perry v. Peaſe, Tr. 13 G. 3. Stent v. 
Owen, 22 G. 2. Stent v. Angel, M. 22 G. 2. 5 


A Rurk was therefore granted to sBew CA usE why 
this Venue ſhould not be changed from Midals/ex to 


Lenbighſhire. 


Lord MansFIELD faid he did not ar fr, ſee why the 
Court ſhould refuſe to change it into the next Engliſb Coun- 
ty; as the ſame Reaſons ſeemed to hold for doing that, as 
for changing it from one Eagle County into another Frg- 
lifþ County But Mr. Juſtice Deniſon had ſatisfied him that 
there was a good Rea/on for refuſing it: Which is, that the 
Form of the Affidavit is fo religiouſly ſettled, that it can not 
be departed from; and in the Caſe of changing it to the 
next Engliſh County, they can not ſavear in that Form which 
| is efſentia/ly reguiſite on ſuch Motions; namely, That the 
! «© Cauſe of Action AROSE IN he County into which it is 
«« prayed to change the Venue; and not elſewhere, out of the 
*« ſaid County,” (where it was originally laid) 


mY on Thaur/tay the 1ſt of this preſent Month of June, Mr. 
Kenyen moved to make the Rule abſolute, upon an Aﬀidavit 
of Service. 


And there being no Defence 


The RuLte was made ABSOLUTE. 


Rex ver/us Dr. Pettiward et al. Juſtices of Peace 
| for Surry. 


N Twu-/lay 31ſt of January laſt, Sir Fletcher Norton 

and Mr. Cox ſhewed Cauſe againſt a Mandamus, to 
be directed to the ſaid Juſtices of Peace, commanding them 
to appoint Surveyors on the Highway for the Pariſh of Bar. 
terſea, out of a Liſt returned to them on the Part of the 
Pariſh; all of whom they had rejected, and had appointed 
another Perſon zo: named in the ſaid Liſt. | 


The Cauſe they ſhewed was, that the Liſt returned to the 
Juſtices was zot a regular Liff, agrecable to the Directions 
of the late Act of Parliament of 7 G. 3. c. 42. c. 1. Ner 
was the Aſſembly holden on the 22d of September 1758, who 

made this Liſt, and returned it tothe Juſtices, regularly Holden; 
ſeveral of the neceſſary Pariſh Officers not being prelent. 


1ſt, There 


A. 7 
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iſt. There was 20 Churchwarden preſent, no T:ithingman, 
no Headbirough, no Conſtable : Whereas the Act direas, 
«© that upon 22d September in every Year, (unleſs that Day 
«© ſhall be Sunday, and then on the Day following,) the Con- 
«© ſtables, Headboroughs, Tithingmen, Churchwardens, Sar- 
«© veyor or Surveyors of the Highways, and Houſeholders, 
«© being aſſeſſed to any parochial or public Rate, ſhall aſſem- 
dle together at the Church c.; and the major Part of 

«© them ſo aſſembled, ſhall make a Liſt Sc.“ 


2dly. It had Marlis of Fraud upon it: For, it was intitled 
as if all theſe Perſons Sad been preſent. 


3dly. It was made at a riotous Aſſe mbly of the lower Sort 
of People; and conſiſted of improper Perſons. 


| They offered Affidavits in Proof of their Allegations. But 


Lord MansFiIELD and Mr. Juſtice Yares ſaid—We can't 


determine this, upon Motion: The other Side have no Op- 
portunity of controverting theſe Affidavits. It is upon a zeww 
Act of Parliament. The Juſtices mult make a Return. 


The Rur was made abſolute, for a MarDamus. 


To this Mandamus the Juſtices ated the firſt ObjeQion 


abovementioned. Upon which, a Motion was made tor an 
Information againſt them for a falſe Return: And a Rule 
to ſhew Cauſe” was granted upon that Motion. 


On ſhewing Cauſe, now, againſt ſuch Information, 


The Queſtion intended to be brought before the Court was 
— Whether it was e/entially requiſite, that ſome Perſon or 
* Perlons of each Body particularly ſpecified in the Act of 
«© Parliament, (Conſtables, Headboroughs, Tithingmen, 
*© Church-wardens, Surveyors, and Houſeholders,) ſhould be 
* preſent at the Pariſh Meeting appointed for naming Perions 
© to be returned to the Juttices :” Or, in other Words, 
Whether the Conſtables, Headboroughs, Tithingmen, 
„ Church-wardens, Surveyors, and Houſeholders, were made 
«© CONSTITUENT Parts of ſuch Aſſembly, fo that ſome of 
each Body muſt neceſſarily be preſent, as being of the 
<< Quorum. | 


The CourT had great Difficulty, how to come at 
this Queſtion in the Situation of the preſent Caſe. 


But 


They thought proper to diſcharge the preſent Rule. 


2 ” 4 
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But they ſeemed to incline very ſtrongly, that the Legiſla- 
ture only meant it to be a full parochial Meeting, wvi1hout 
intending that Each of theſe Bodies ſhould be fuch Mential 
conſtituent Parts of it, that their Acts would be annulied and 
made void by the Abſence of the Churchwardens, or of the 
Conftables, or Headboroughs, or Tithingmen, or other re- 


ſpective Denomination. 


Mr Juſtice AsTon obſerved, that a Conſtable might per- 
haps die juſt before the Meeting ; or might abſent himſelf oz 
Purpoſe to fruſtrate the Effects of the Meeting: And it was 
not probable that the Legiſlature meant that ſuch Abſence 
ſhould render the Acts of the Meeting null and void. 


Taſwell verſus Stone. 


HIS was an AQion of Debt on a former Judgment: 
And Judgment was figned in the preſent Action, for 


want of a Plea. 


Mr. Wallace, on behalf of the Plaintiff, ſhewed Cauſe 
againſt a Rule which had been obtained by Mr. Mansfield, 
for the Plaintiff to ſhew Cauſe why the Judgment figned in 
this preſent Action ſhould not be let afide : and further Pro- 
ceedings in this latter Action ſtayed, until the Determination 
of theWrit of Error now depending upon the former Judgment 
upon Which this latter Action is brought. . | 


There was an Affidavit on the Part of the Defendant, 
hat the Plaintiff did, in Trinity Vacation laſt, bring his 
Action againſt the Defendant ; and obtained Judgment 
* apgainit him. That the Defendant thereupon brought a 
** Writ of Error, and hath tranſcribed &c : And it ſtill re- 
«© mains undetermined. That Two or Three Days before 
this preſent Trinity Term, the Defendant was ſerved with 
„ a Copy of a Bill of Middleſex, in a Plea of Debt on the 
*« ſaid Judgment obtained againſt him as aforeſaid : And 
on the firit Day of this preſent Frinity Term, the Plaintiff 
*© cauſed to be fled a Declaration de bene e, in the latter 
% Action, againſt the Defendant, and hath /igued judgment 
„ againſt him for want of a Plea ; although the ſaid Pro- 
© ceedings in Error have been regular, and are not yet de- 
«« termined,” | | 


- 


Mr. Vallace urged, that there was no Pretence for ſetting 
aſide this latter Judgment: And the Defendant came too late, 
even to ay Froctedings upon it; becauſe Zxecution was gone 
out upon it, and the Sheriff is actually in Pon upon this 


The 


Execution. 8 
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The Cour was clear, that there was no Reaſon to 
ſet afide this latter Judgment : But on the other Hand, it was 
highly proper to /ay Proceedings upon it ; as it would be un— 
reaſonable that the Plaintiff thould proceed in executing a 

. Judgment which would of Courſe fall on the Ground, in caſe . 

I the original Judgment, upon which it was founded, ſhould 

| be rever/ed. 8 | 7 


Mr. Wallace then prayed, that the Defendant might be 
reſtrained from bringing a Bill in Equity, | | 


Tas Cour thought this reaſonable: And Mr, 
Mansf/d conſented to it. | 


Bertie verſus Pickering et Ux'. 


HIS was an Action of Treſpaſs. One of the Counts 
was ** for taking Goods, generally; without ſpecifying 
the Paurticulare, A general Verdict had been found for the 


Plaintiff; and One Penny Damages. 


On Saturday the 15th of April laſt, Mr. Lucas moved in 
Arreſt of Judgment, upon the Authority of Vat v. Efinptin, 


in 1 Strange 637 *: And had a Rule to ſhew Cauſe. | 
| x * Vide 2 


Mr. Serjeant Burland and Mr. Barnes now ſhewed Cauſe, 5 e 


There is a Diſtinction between Trever and Treſpaſs. EY 
Strange 1094. Smalley v. Kerfoot et Ux': And more. fully, 
in Andrews, 242 to 247. S. C. | | 


And here the Particulars are ſpecified in other Counts in the 
Declaration. After a Verdict, if the Value be not ſet forth 
in the Declaration, it is nevertheleſs good. It would be 
good in an Action for Goods fold and delivered. The fame 


Reaſon would hold there, as in Treſpaſs. 


They are too late with their Motion in Arreſt of Judgmenc:. 
They might have taken Advantaye of it on their Demurrer ; 
But that they have withdrawn. 1 Strange 425. Edwards 
v. Blunt. However, the Declaration 1s certain enough, 


1 Inſt. 303. 


There is a Difference, where a /pecific Thing is to be reco- 
vered; and where Damages only are to be recovered, and not 
the Thing itſelf. For which Diſtinction, they cited 1 Lew, 
303. Jenny v. Norris. They alſo cited Cro. Fac. 654. Ban- 

croſt v. Coo; and Cro. Tac, 435. Johns v. Wilſon. 


Lord 
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Lord MaNSs FIELD am thoroughly ſatisfied with the 
Reaſon why in an Action of Treſpaſs for Goods taken away, 
the Particulars ought to be ſpecified : For, bow can the De- 
fendant juſtify, unleſs the Goods are ſpecified ? How can he 
juſtify taking divers Goods? | 


n * Rea- The true Reaſon is, That the Defendant can not juſtify, 
ſon given in unleſs the Particulars are ſpecified.” 

2d Lord 8 5 | | ; 

Raym. 1401. is © that the Recovery could not be pleaded in Bar of another Action 


brought for the ſame Goods.” In Stra. 637, no Reaſon at all is given. 


Mr. Juſtice YaTEs concurred in this as the true * Reaſon. 
— This is a general Verdict: And therefore if one Count is 
bad, the Jucgment mult be arreſted, | 


Fer Cun.? 


* 


JuDGMENT ARRESTED. 


Rex ver/us Inhabitants of Clace in the County of 
| Glamorgan : 


Or, Rex ver/us Lewis and Seven Others. 


| N Monday the 5th of this Month, Mr. 4þhurft, on be- 
O half of the Defendants, moved for a PRocepenro to 
a Ce-tiorari to the Quarter Seſſions of the Peace for the County 
of Glamorgan in Wales, to remove an Inditment from 
«© thence into this Court:” For that an Iadictment ought not 
to be removed up hither, in the % Inſtance ; there being a 
Court of Grand Sezfions there. They can not come hither per 
Saltum. The Indictment was for not repairing a Highway, 


which it charged the Defendants to be bound, ratiene tenure, 
to do. OR 


vide ante, He cited Rex v. Gawynne * ef al” ; Hil. 32 C. 2. in this 
vol. 2. 749. Couft. 8 | ; 
Sth Feb. 


1759. | RuLE to ſhew C Ausz. 


Mr. Poolęson behalf of the Proſecutor, now ſhewed Cauſe 
againſt the Iſſuing of a Procedendo. | | 


Fe cited Hawk. P. C. lib. 2 p. 287. § 25, 27, 28. to ſhew, 
that the Freſecutor has a Right (though perhaps the Defendant 
may not, ) to a Certiorari to remove any Indictment taken in 
Wales, for a Crime not Capital; either at the Grand Seſſions, 
or at a Seſſions of the Peace. | 


The 


E 


1 
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The Caſe of Cardife Bridge, in 1 Lord Raym. 580. and v1 
Salk. 146. is an expreſs Determination in Point that a Cer- 
«« tiorarl does lie to the Juſtices of Peace in Ya'es, paſting 
over the Grand Seſſions per Saltum; and that it is the 
«« conſtant Practice to grant them.“ 


This Certiorari is filed; and the Deſendants have not ap- 
feared : Therefore they can not apply for a Procedendo. It 
is a Certiorari at the Inſtance of the Proſecuror. The De- 
fendants can not apply to ſend it back, without aſſigning a 
ſpecial Reaſon. Here, no ſpecial Ground is aſſigned: And 


there are only Three Defendants, out of Seven, who apply 
for it. 


Mr. Dunning and Mr. Aßburſt, contra, for the Defen- 
dants, argued that the Court's granting a Procedendo, in 
ſuch a Caſe as this, is di/cretionary. It is rot of Courſe, 
for the Proſecutor to remove Indictments out of Hales, 
though not Capital. The Court will refuſe it ta him, when 
equal Juſtice can be done below. | 


2 Hawk. P. C. 287. That the Court is bound to award 
it at the Inſtance of the King, only relates to the Crown 
when the King applies by his Attorney General, The Offi- 
cer of the Crown, proſecuted oer the Crown has indeed 


ſuch a Privilege: But not a common Proſecutor of an Indict- i 
ment. | | 


In a Note at the End of Draiton and Cotterill v. Smith, 2 
Bulſtr. 158. It was ſaid by Coke Chief ſuſtice, and agreed 
by the whole Court, that the Court have Power to remove {| 
Records from Durham : But they will not do it; * becau/e = 
„% they have Law and Pleadings Here, as this Court has | 
«« here.” The ſame Reaſon holds here. The Grand Seſ- 
ſions in Wales have the ſame Power in Wales, as this Court 5 
has here: * They ought to have gone rbither firſt, They, vide 2 
can not come hither per Saltum, without laying a ſpecial H. 3. c. - 
Ground. Whereas this Indictment came hither as of Courſe - and 34 & 
And there is Nothing particular in the Cafe. Tis a ſimple 35 H. 8. c. 
Indictment for not repairing a Highway: And the Certio- 26. | 
rari to remove it hither would not have been granted, if | 
the Court had been apprized what it was. This Removal 
up to this Court is oppreflive and vexatious: For, it might 


juſt as well be tried in Wales, either at the Quarter Seſſions, 
or at the Grand Seſſions, as here. 


As to the Return to the Certiorari being led; and our 
not having appeared to the Indictment We could not hinder 
their filing. They could do that, without our having an 
Opportunity to object to it: It is of Courſe. And the Rea- 


ſon 
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ſon wedid not appear to the Indictment, was the Apprehen- 
ſion of our being thereby precluded from making this Mo- 
tion. | ne EEE 


They deſired to have it underſtood, that their Motion 
was not grounded on the Want of Power in this Court“ to 
“grant ſuch a Certiorari,” but upon the Ground of Di/- 


cretion. 


Lord MaANSsFIEID - This is a Certiorari to the Quar- 
ter Seſſions of a Welch County, to remove an Indictment 
againſt Eight or Nine Perſons for not repairing a Highway; 
which it charges them with being bound to repair ratione 


Fenure@. 


I believe there is a Diſtinction, (and it has been attended 

to lately,) between an Indictment only in the Name of the 

Crown, (as all Indictments muſ? be ;) and an Indictment 

| actually proſecuted by the Officer of the Crown. In the 

= latter Caſe, the King has undoubtedly a Right to proſecute 
bo, Name in what Court he pleaſes, I remember a Caſe from Briſtol, * 
3 ng where the Attorney-General, on behalf of the Crown, 
5 moved for a Certiorari to remove ſome Orders of two Juſ- 


againſt One- | 
- <q ices made for the Relief of Glaſſmakers from an Over- 


ſiphorus NU 


Tindall and Charge upon them by the Officers of Exciſe: And it was 


Others: And holden ** That the King had a Right in every Caſe where 
r Was N „ the Crown is concerned, to demand a Certiorari ; and 


Falter Term, that the Court are bound to grant it, unleſs the King's 


1754, 27G. : 2 . 
| a Right to it is reſtrained by ſome Act of Parliament.” 


ſhip was 
then himſelf Attorney-General, and made the Motion, 


. The In the Caſe of Richmond Park, + I prayed a Certiorari, as 
Name of Attorney- General, in the Name of the Crown: And, though 
on Ag I moved it on the Par: of the Defendant, the Court were of 
King «coing Opinion „That the King's Artorney-General had a Right to 
Deborah ** demand it, when it appeared that the Right of the Crown 
Burgeſs, It“ was in Queſtion.“ 

was in the 

very ſamme 
Eaſter Term 27 G. 2. 
dhe King, (who was deſirous that the Right ſhould be ſolemnly tried.) 


Therefore in ſuch Caſes, the Court will exerciſe zo Dif- 

| cretion. | ; 
: But where the Matter is really proſecuted only by a private 
Perfon, ( which private Perſon 1s under the Control of the 
Attorney-General, who may ſtop the Proſecution, ) there 15 2 


Diſtinction. | 

In the Caſe of an Application on the Part of the Proſecu- 
tor, for a Certiorari ; it goes of Courſe : In Caſes of Appl1- 
cation by the Defendant, there mult be a /pecial Ground 


laid, in order to remove it from Wales, or from any Juriſ- 
iction whatſoever. | | 
2 75 Th:s 


He declared that he made the Motion by ſpecial Order from 


ca Ro — 


* %” WY NG 
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This Certiorari is moved for by the Profecutor. What 
Ground is ſhewn ? Why he ſhould not have it?“ None.“ 


This is not a Diſpute between the Grand Seflions and this 


Court, about Juriſdiction. 


Here are Eight or Nine Defendants concerned in a Queſ- 
tion about repairing a Highway, ratione tenure. I don't 
know how many Coutins theſe Eight or Nine Defeadants may 
have at the Quarter Seſſions in / ales. | 


Mr Juitice YaTzes concurred, 


The Crown has a Right, in general, to a Certiorari: And 
no ſufficient Reaſon is ſhewn why the Proſecutor ought 201 
to have it, in the Caſe now before the Court. | 


Beſides, as this Certiorari is filed, the proper previous 
Motion to this Motion for a Procedendo, would have been 
« to take the Certiorari off from the File For, you can't 
move for a Procedendo whilft it is upon the File here. 


But the Proſecutor has a Right to remove his Inditment, 
unleſs ſome Ground be laid before the Court, to the Con- 
trary. . 


Mr. Juſtice As rox The King has a Right to chooſe 
his Court: But the Court will not remove Indictmeats from 
the GranD Seſſions at the Application of a * Defendant, , ent 
without Grounds, of Rex v. 

| Owen Parry 

and Gainor Thomas, (never determined) where Mr. Juſtice Aſton moved for a Pro- 
cedendo, Mr, Juſtice Wilmot ſaid (on Saturday 5th May 1759) that he had looked 
into the Caſe of Theodore Morris, reported in 1 Ventris 146, and 2 Keble 724, 
729, And that it appeared by the Rule-Book, that the Certiorari did not iifue at tlie 
Application of the Defendant, but at the Inſtance of the Freſecutor. 


In the Caſe of Berwick, (Rex v. Cow!e) a Caſe was cited 
of Tria. 12G. 1. B. R. Rex v. Lewis; where the Defendant 
moved for a Certiorari to remove an Indictment for a Miſ- 
demeanour, from the Grand Seflions of Angleſea: And it 
was granted, upon producing an Afﬀidavit, inducing a Sul- 


Picton that a fair Trial could not be had in Ia es.” [Vide 


ante, vol. 2. p. 861, 862. and 1 Strange, 704. 


* He meant 


In the Caſe of Rex v. Berkeley and Bragg, on the Glaſs q RN 
Act &, in Lord Chief Juſtice Ryder's Time, The Court gphorums 


were clear in Opinion that the Words in 2 Haro. P. C. Tindall et 
287. ſect. 27. related merely to the Crow.” | al, For, 


Norborne 
| Berkeley 
and Charles 
The Bragg made 
that Order. 


, 
— on oe omg rect — — — fo 
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The true Diſtinction is, that where the Pre/ecutor moves 
for it, it goes of Courſe: But the Defendant muſt ſhew a 
ſpecial Ground, to obtain it, or to remove the Record back 
again by Procedendo, | 


Mr. Juſtice WiLLEs was of the ſame Opinion with Lord 
Mansfield and the Two other Judges. 


Tux RuLE * to ſhew Cauſe why there ſhould not be a 
«© Procedendo,” was DISCHARGED. 


Wedneſd | : 
. ee Couch, qui tam &c. ver/us Jeffries. 
1769. | 


HIS was an Action for the Penalty of not paying the 
Stamp-Duty upon an Iadenture of Apprenticeſhip. 
Upon the Trial a Verdict was given for the Plaintiff. 


On Saturday laſt, (the 1oth Inſtant,) Mr. Afiurſt moved 

on behalf of the Defendant, that the Plaintiff might ſhew 

Cauſe why he ſhould not be reſtrained from entering up his 

Judgment; The Defendant having, ſince the obtaining the 

Verdict in this Cauſe, and before the 1ſt of September 1769, 

paid the Duties upon the Sum omitted to be inſerted in the 

Indentures of Apprenticeſhip, to the Stamp- Office, purſuant 

198.3 e. to an Act of the laſt Seſſions +, which diſcharges Ferſons 

37. 94 who have incurred any Penalties, by ſuch Omiſſions, of and 

| from the ſaid Penalties, upon their paying the Duty on or 
before the iſt of September 1769. 1 


RLE to ſhew CAus E. | 


Mr. Serjeant Davy and Mr. Mansfield now ſhewed Cauſe. 
The Act ſays, that if the Duty before neglected to be paid 
1 ſhall be paid in on or before the 1ſt of September 1769 ; 
<<. and the Indentures be tendered to be ſtampt, any Time 
before the 2gth of the ſame Month; the Perſon who has 
incurred the Penalty by the Omiſſion ſhall be diſcharged 
«© of and from the ſaid Penalties.” nc? 


This Verdict was obtained, upon an Action brought and 
tried before the making of the Act. | 


The Queſtion is, © Whether this Act ſhall relate to Ac- 
tions commenced before the firſt Day of the Seſſions in 
„ which it paſſed.” 


They argued, that it did not. The Right is we/ted in 
the Plaintiff: The Act extends only to Actions ro be brought 


18 


3 
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in future. 2 Infl. 292. applies fully to the preſent Caſe: 
«© nova Conſtitutio futuris formam imponere debet, non preteri- 
e 


There was a Caſe ſoon after the Statute made for prevent- 
ing of Frauds and Perjuries,* which enacts “ that from and 
«« after 24 June 1677, no Action ſhall be brought whereby vide 29 
«« to charge any Perſon upon an Agreement made upon Con- Car. 2. c. 
«« ſideration of Marriage, unleſs ſuch Agreement, or ſome 3. 84. 
« Memorandum or Note, thereof, ſhall be in Writing, 
«« £7,” That Promiſe was made before the Day ſpecified in the 
Ad: The Action was not brought till after ic. The Court 
held“ That the Act could not have a Retroſpe& to take a- 


% way an Action to which the Plaintiff was before entitled.“ 


The Name of that Caſe was Gilmore v. Shuter: and it is re- 
ported in 2 Show. 16. 2 Mod 310. 2 Lev. 227. 1 Ventr. 
230. and Sir Thomas Jones 108. It was holden, “ that the 
+« Statute extended only to Promiſes made after the 24th. of 
a | | | 


Tn the preſent Caſe, there was a Right veſted by the Legiſ- 
lature; which veſted Right ſhall not be taken away from an 


innocent Man, in Favour of an Offender. 


An Act of Parliament ſhall never be ſo conſtrued as to do 
an Injuſtice. Sir Francis Barringlon's Cale, 8 Rep. 136. 5. 


Note. Lord Max SsFIEL D put a Queſtion, What was the 
Meaning of the Words inſerted in a Parentheſis in this 
4th Clauſe of the Act“ (of which timely Notice is to 


be given in the London Gaxette)? The 
Words are 


* Upon Payment &c, and tendering the Indentures &c, to be ſtamped, at the ſame 


« Time, or at any Time on or before 29th September 1769, (of which timely No- 


« tice is to be given in the London Gazette,) the ſame Indentures &c. ſhall be good 
« and available &c.” 


Mr. Aſhurſt, on behalf of the Defendant, would have had 
it underſtood of Notice given by the Commiſſioners. 


Mr. Juſtice Yates and the Two Judges ſeemed to come 
into that Conſtruction. 


But Lord Max s FIELD underſtood it of Notice given by 
the Delinquent. And Mr. Juſtice As rox afterwards ſaid, 


it meant public Notice, in order to make the Indenture ca- 
pable of being given 1a Evidence. | 
Mr. 4þhurff —The Commiſſioners of Stamp-Duties have Þ See Ga- 
; : 5 - V { h h d zette, No. 
publiſhed a Notice in the Gazette, f to all Perions who ha 10942, from 
omitted to pay the ſeveral Rates and Duties, That upon 2 3boh Ma 
Payment of the ſame on or before itt September then next 1569, and 
; | © following, the Two 
following. 


* 
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*« following, the Indenture ſhould be good and valid, and 
the Perſon offending be excuſed from any Penalty incur- 
« red by the Omiſſion.“ . 


The Reaſon, he ſaid, of inſerting this Clauſe in the Act, 
was becauſe the Act related to ſo many different Subjects, 
that it might be eaſily overlooked, and remain unknown to 
many Perſons. And ſo it has been underſtood at the Stamp- 


Oftice. 

This Act has no Proviſo to ſave Actions already com- 
menced: And therefore it extends to ſuch Actions. Ihe 
Court will not add ſuch a Proviſo, when the Legiſlature have 
omitted it. The Words are very ftrong—** That the Perſon 
«« paying the Duty Cc, &c, ſhall be acquitted and diſcharged 
«© of and from the ſaid Penalties. 


1 Gilmore's Caſe was plain and clear, upon the Words of 
Fi | that Act of Parliament of 29 C. 2. 


And Sir Francis Barrington's Caſe is not, in its Principles, 
contrary to my Conſtruction. | 


We may take Advantage of this Matter now, as well as by 
a Plea after the laſt Continuance. 


All the former Acts have had Proviſoes in them, to ſave 
Actions already brought. As this has no ſuch Proviſo, they 
are not ſaved. Fe | 


Lord MansFl1ELD obſerved, that Mr. AÞburf*s Ar- 
gument would equally prove, That if Judgment had been 
_ ©© bgned upon this Verdict, and Execution taken out; and 
the Duty afterwards paid in to the Stamp- Office, purſu- 
ant to the Directions of this Act; the Money levied ought 


to be refunded.” 


Here is a Right weſied : And it is not to be imagined that 
the Legiſlature could by general Morde mean to take it away 
from the Perſon in whom it was ſo legally wefted, and who 
had been at a great Deal of Coſt and Charge in proſecuting. 
They certainly meant future Actions. Otherwite, it would 
be puniſhing the lanocent inſtead of the Guilty. it can 
never be the true Conſtruction of this Act, to take away . 
this veſted Right, and puniſh the innocent Purſuer of it with 


Coſts. 


Mr. Juſtice YaTEs clearly concurred with Lord Maxs- 
FIELD, 


The Title of the Act is—** for allowing further Time for 
paying Duties omitted to be paid upon Contracts with | 


*« Clerks and Apprentices :” And the Words of this Clauſe 
ang — 


= 2 & Sd, 0 A 
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— 


are“ that the Perſons who have incurred any Penalties by 


«© the Omiſſions aforeſaid, ſhall be acquitted and A 
e of and from the ſaid Penalties,” 


The Payment ought to be made, / that it can be given in 


Evidence at the Trial. It was meant to bar all future Acti- 
ons to be commenced after the Duty had been paid purſuant 
to this Act; and upon the Trial whereof, ſach Payment 
couldgbe given in Evidence. But it would be very ſtrange, 
if weſhould make a Conſtruction with a Retroſpe&, to * 
an innocent Man, in Favour of an Offender. 


I am of Opinion, that the Defendant could not have help- 
ed himſelf by a Plea after the laſt Continuance. For, the 
Act of Parliament means that the omitted Daty ſhould be 


paid, % that the Payment of it may be given in Evidence at 


the Trial of the Cauſe, 


Mr. Juſtice AsTon and Mr. Juſtice WiLLEs concurred. 
They repeated and adopted the Reaſons already rehearſed ; 
and were clearly of Opinion, that this Act of Parliament 
does not extend to Actions that had been brought prior to the 


making of it. 


Lord MansFitL Þ—Therefore the Verdict on to 
ſtand: And the Rule muſt be ee 


RuLE Pisce 


Michaelmas 


Tueſday 
14th Nov, 


1769, 


Michaelmas Term 


10 Geo. 3. B. R. 1769. 


John Sliby verſus Penhallow Cuming Eſq. 


HIS was an Action of Debt on the Statute of 2 G. 2. 
c. 24. intitled An Act for the more effectual pre- 
* venting Bribery and Corruption in the Elections of Mem- 


bers to ſerve in Parliament: And the Defendant pleaded 


«© Nil debet.“ 


It was tried at the laſt Aſſizes holden at Poamin, for the 
County of Cornwall: When a Verdict was found for the 
Plaintiff, on the 5th, 7th, gth, 11th and 13th Counts, in the 
Penalties of 2500/. ſubject to the Opinion of the Court on 


the following Caſe. 


Casz—The Defendant proved a Copy of a 8 in 
the Court of Common Pleas, of Hilary Term 9 Geo. 3. be- 
tween the ſaid Penhallow Cuming Eſq. Plaintiff, and the ſaid 
Jobn Sliby, Defendant: By which, it appears“ that the 
«© Defendant was convicted for bribing Richard Beard and 
John Crews,” He alſo proved a Capias ad reſpondendum, 
iſſued in the ſame Cauſe on the 2oth of December 1768, teſted 


28th November 1768. 


The ſaid Richard Beard gave Evidence, that he was a Wit- 
neſs for the Plaintiff in the / Cauſe Cuming again/t Sliby ; 
and proved at the Trial ** that Sie gave him Three Gui- 
*« neas for his Vote;” and further gave Evidence, in hig 
Cauſe, ** that ſaid Cuming's Servant came to him in January 
* laſt, and deſired him to come to bis Maſter's Houſe : That 
hy before the ſaid Time, he had made no Diſcovery of the 
„ Bribery, That Mr. Philips, an Attorney, examined him 
abcut it; and Je made an Affidavit of the jaid Bribery © 
But he did not then /ee Mr. Cuming.” 


Nicholas Philips gave Evidence, © that he was a Commiſ- 
«< fioner for taking Affidavits, both in the Court of Common 


*« Pleas and King's Bench. That in J laſt, he received 
a Letter 


b 4 Yy_o 


c Q@Q Q 


. 


— 
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„ Letter from Mr. Cuming, deſiring him to come to his 
<< Houſe: And he went accordingly. That Mr. Cuming 
<< then deſired him to take the ¶idavits of ſeveral Perſons, 


and (amongſt the Reſt) of ſaid Richard Beard and John 
* Crews, with regard to the Bribery Money diftributed by 


« S;bly to the Voters of Tregony at the laſt Election. That 


« he accordingly took the ſaid Affidavits, for the Purpoſe, as 


he believes, of ſettling the Declaration in the ſaid Cauſe, 
* Cumming againſt Sibly,” | 


Ques Tron Whether Cui is a DisCoveReR 

under the Act of Parliament; ſo as to be #/charged 

from the Penalties and Diſabilities incurred by the Of- 
ences mentioned in the Declaration in this Cauſe ?” 


Mr. Serjeant Burland, on behalf of the Plaintiff, objected 
—iſt, That this Matter ought not to have been admitted to 
be given in Evidence: It ought to have been pleaded, 2dly, 
That the Defendant was not the Diſcoverer. | 


Firſt—This Demand being grounded on an Act of Parlia- 
ment; and an Excuſe made in Diſcharge of the Demand; it 


ought to have been ſpecially ſet forth in Pleading ; that the 


Court might judge of it. Co. Litt. 282. Hob. 295. 


It is not proper for the Jury to judge of; eſpecially, when 
it js Matter of Record, OO | 


In Co. Lit. 3034. The Diſtinction is taken between Matter 
of Subftance, and Matter of Inducement ; as to the Manner of 
alledging and anſwering it. Special and ſubſtantial Matter 


muſt be ſpecially anſwered. 


| And the Caſe of Waites v. Briggs, in 2 Salk. 565, recog- 
nizes that Diſtinction. [See alſo 5 Med. 8, 9. S. C.] 


Upon Ni/ debet, any Thing may be given in Evidence to 


ſhew that he was diſcharged of the-Debr, unleſs it be a col- 
lateral Matter, But here, it is a collateral Matter. And he 
compared it to the Caſe of a former Judgment and Recovery 
for the ſame Offence ; which can not be given in Evidence, 
but muſt be pleaded. TONE | 


The Caſe of Bredon, qui tam, v. Harman, 1 Strange 701. 
where a Record of a former Recovery was denied to be re- 
ceived in Evidence, he ſaid, was exactly ſimilar to the preſent 
Caſe, Eyre, Chief Juſtice, held, that it ought to have been 
pleaded : And then the Plaintiff might have replied © Nul tie! 


FNecord, or that it was obtained by Fraud. This Indem- 
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nity (which is a collateral Matter of Record) ought for the ſame 
Reaſon, to have been pleaded. | 2 | 


vie This Caſe differs ſrom the Caſe of Sutton v. Biſhop f. and 


ante, page ſ-om Gardiner vs Horne f. For, m thoſe Caſes, the Indemni- 
2283 ty coli nos have been pleaded : But here, the Indemnity is 
8 compleated | y Judgment before the Action was brought. 
9 This Method of giving it in Evidence would be an Evaſion 
tried before of the Statute of 4 Ann. c. 16. /. 7. which excepts Penal Sta- 
Mr. Baron tutes. So, on 21 FJ. 1. c. 4. there would have been no Need 
Smythe, of the Exceptions in the fifth Section of it. This Act has 
been conſtrued to extend only to former Acts of Parliament, 
and not to ſubſequent Ones: Therefore I only uſe it as an 


Argument“ That before that Act, it muft have been pleaded.” 


Ile concluded this Firſt Point with obſerving that a Plea of 
Nil debet differs from the general Iſſue of Non aſſumpſit In 
which Caſe, anv Thing that ſhews a Diſcharge from the De- 
mand may be given in Evidence, 


| SrconD Por „Whether (even ſuppoſing that it might 
be given in Evidence) this Evidenee ſhews That Cuming 
« avas the Diſcoverer,” “, LS TER 6 


It is not ſuch concliſi ve Evidence, as to prechude the Jury 
f-om exerciſing their Judgment © Whether he was or was 
not the Diſcoverer.” | 


There can not be e firſt Diſcoverers'of the ſame Offence. 


ir depends upon the Circumſtances ; © Which of theſe 
** Two was the Diſcoverer ;” Cuming, the Plaintiff, in that 
Action; or Beard, the Witneſs. - | 


Here, the Affidavit was made, to ſound the Declaration 
upon. And the Diſcovery had not been made efore Beard's 
Affidavit: Therefore he muſt have been the Diſcoverer. 


Though Cuming ſent his Servant for Beard, it does not 
follow from thence © That Cuming was the Diſcoverer.” 


Therefore he prayed that the Pyſtea might bs delivered to 
the Plaintiff, 3 . 


Mr. Mansfeld, Contra, for the Defendant, argned—1ſt, 
That the Defendant was at Liberty to give this Evidence up- 
| | on 
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on the Plea of Ni} deber: And 2dlv, That the Evidence 
proves the Defendant to be the Diſcoverer. 


. Figs T—He' agreed to the Serjeant's Principles, That 
** where the Defendant would introduce into his Defence any 
© collateral Matter which does not ns th the Charge in the 
© Declaration, he mult plead it. 


The Declaration will always ions mba the Beben may 
give in Evidenee upon the general Iſſue. 


The Judges have been more beral, of late Years, in ads 
mitting Matters ro be given in Evidence on Non afſums/i It < 
But the old Rules were the ſame, in Non afſ-mp/it and on 
Nil debet. 2 Koll's Abr. 682, 683. Tide © Trial,” Evidence 
E. F. 

This does not depend upon che ole Rules of Pleading only: 
Por, the Act of 21 J. 11 c. 4. extends to Actions upon /ub/e- 
guent Statutes, [Which Lord MansSrigLD denied.] "The 
Point, he ſaid, was not before the Court, in the "I'wo Caſes 
(of Gaut and Hicks) in 1 Salk. 372 and 373: and 2 Hawk, 
5. C. 270. 278. conſiders the Words of that Statute as gene- 
ral Words: And they are To. And as to Actions upon Penal 
Statutes, it is held as an invariable Rule © That they muſt 
9 brought i in the particular County:“ And if they are 
not, that it may be given in Evidence on Nil debet. Now that 
can be founded on no other Law than the Statute of 21 Ne 
4. And if the Statute extends to — Statutes as to 
that one Caſe, it muſt do ſo, as to all others. 


As to 4 Ann. 2. 16a=It would follow from the Serjeant's 
Argument, „ Thati in Civil Caſes, a Man ſhould take Advan- 
* tage of Pleading many Matters; and in Penal Caſes, be 

confined to One only.“ But ſee 2 Ral's Abr: 682. and m_ 
other Books; and Bro. General iſſue,” pl. 14. 90 


Another AQ, 31 Fl's c. 6, limits common Informers to 
ſue within a Year, Cn I d:bet pleaded, the Defendant may 
give in Evidence, a Diſcharge by Lapſe of Time; vis. that 
the Matter aroſe above a Year before the Action brought. 


In the Caſe of Gard iner v. * chere were two croſs 
Actions for Bribery. A. ſucceeded in the Firſt : On the Se- 
cond, he would have given in Evidence that Recoverv, to 
prove him a Diſcoverer, Mr. Baron Smythe held“ that he 
** might :” And the Court of Common Frome were of the ſame 
Opinion, | 


N ns SECOND 
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Sr co PornT—Upon this Evidence, Mr. Cuming is the 


Diſcoverer, and intitled to a Diſcharge. 


As to the Evidence being concluſive upon the jury. Theſe 
ſtated Facts are to be conſidered as Facts found by the jury, 
upon a ſpecial Verdict. N | 


Mr. Cuming has made the Diſcovery ; and has proſecuted 
to Judgment and Execution. A Witneſs may have been an 
involuntary One; and not have wiſhed to convict : But the 
Proſecutor certainly wiſhed to convict. It was not neceſſary 
to ſtate why Mr, Cuming ſent for Beard : But here it appears 
that it was in order to eonvict Sibly. The Time of bringing 
the Action ſhews that Mr. Cuming was the Diſcoverer : And 
no other Diſcoverer is ſtated upon the Caſe. 


Mr. Serjeant Burland, in Reply. 


As to the firſt Point—The Declaration does not ſufficiently 


ſnew what the Plea muſt be. | 


« Nil debet,” denies the Plaintiff 's Demand: But it docs 
not ſhew that it was diſcharged by a collateral Matter. Nor 


can ſuch a Diſcharge be given in Evidence. 


The Act of 21 J. I. e. does not extend to Offences ſince 


created, nor to Actions given by ſubſequent Statutes. 1 Salk, 


372. Rex. v. Gaul; and 8. C. in 12 Mod. 223. The King v. 


It is there Gall. i Salk 373. Hicks's Caſe ; and 5 Mod. 425. F And 
iled* Ano- all the Clauſes of it are within the ſame Rule and Reaſon. 


cc 


But it is, 


moſt mani- 


feſlly, 
Hicks's 
Caſe. 


nymous; 


» U 


Matter ariſes, is becauſe they are local Actions, and the 
Venue muſt come from the Hundred. Therefore the Judges 
have holden, that proper Actions muſt be brought in the 
County. 5 | 338 6 | 


Where the Act of Parliament fixes a particular Time, the 
Defendant may give the Diſcharge in Evidence; beca ſe he 
is not liable to a Proſecution under that Act; he is not the 
Object of the Act: But here, he is the Object of the Act, 
unleſs diſcharged by the collateral Matter. 


As to the Caſe of Gardiner v. Horne. The Defendant could 


not plead it, at the Time. Here, the judgment is complete: 


And there was no Impediment againſt pleading it, 


5 ” 
* 


In the Reading Caſes, The Recovery was pleaded as puis 


Aarreine Continnance. | 


As 


The Reaſon of laying. the Action in the County where the 
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As to the SEConD POINT This Witneſs was not unwil- 
lin 15 drawn in to give the Evidence: He voluntarily made the 
Affida vit. | 


The Writ which the Planitiff brought was only a- Quare 
clauſum fregit: Upon which, the Plaintiff might have de- 
_ clared for any other Matter. Therefore it was not the Com- 

mencement of this Suit, in particular; but only of à Suit, in 
general, | | 


Loxp MANSFIELD-II give no Opinion now, on the ; 
firſt Point, But on the ſecond It does not follow that the 
Proſecutor muſt be the Diſcoverer : He ſets vp another Per- 
ſon to bring the Action. The Act of Parliament meant to 
turn the Actors of Bribery againſt each other. The Man that 
telle it, is the Diſcoverer : The Plaintiff in the Action brought 
in the Common Pleas by Cuming v. Sibly, was only the Perſon 
who adviſed or perſuaded the other to diſcover. 


In the Caſe of Sutton v. Bi/hop, the F Witneſs (Bi/hip) was + vide ante, 
the Diſcoverer. So here, Beard was the Diſcoverer. page 2284, 
t 2286, 
But if it be conſidered as doubtful upon the Evidence Who 
© was the Diſcoverer ;” the Jury have found it againſt Cuming. 


Mr. Juſtice YaTEes, as to the fr! Point, gave no deter- 
minate Opinion, Yet he inclined to think with Mr. Mansfeld ; 


though he profeſſed to give only his pre/ent Sentiments. 


He was not ſatisfied that this was Matter of Subſtance, ne- 
ceſſary to be ſpecially pleaded. It ſeemed to him rather Mat- 
ter of Inducement. And where it is Matter of Inducement, 

it may be given in Evidence, upon the general Iſſue; though 
not where it is Matter of Subſtance. Now this ſeemed, he 
ſaid, to be more of the Nature of Inducement. He thought, 
the Defendant was no Object of this Law. | 


Fe faid, a Proviſoin the ſame AR of Parliament, and the 
Matter provided in it, may be given in Evidence, on the ge- 
neral Iſſue. | | | | 


And he ſpecified the Caſe of an Action againſt a Parſon for 
merchandizing, contrary to 21 H. 8. c. 13. which has a Pro- 
viſo for the Necefſaries to maintain his Houſhold. 


Now here is a Proviſo in this Act of 2 G. 2. which, in q vide ſec. 
Effect ſays, That a Perſon who has been a Diſcoverer ſhall not 7. and vide 


be an Object of this Law. 1 The Defendant has pleaded ante, page 
Og ; | „% 2284 the 
> very Words 
of it, 
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ante, page 
2286. 


% Nil debet.” The Judgment will relate back t to the Lime 
of the Diſcoyery, The Defendant maintains the Iſſue, by 
ſhewing that he does not ewe the Money. I think, the Dit- 
coverer is not an Object of the Act. | 


As to the Second PoinT—He held that the Defendant 
can nor here be conſidered as the Diſcoverer, He has indeed 
ſhewn ** That he was not; but that Beard was: For, he 
„could not have known what the Fact was, un/z/s BEARD 


* had diſcovered iu,” 


Mr. Juſtice As To If it had been a diſtin Act of 
Parliament, it ought to have been pleaded : But here is a 
ſubRlantive Clauſe (in Nature indeed of a Proviſo) for Indem- 
nity, in the ſame Act of Parliament. And if this had been 
pleaded, it would not have been ſufficient : For, it would 
not have appeared upon the Plea, © That he was the Diſco- 


* yerer,” : 


BEAR D was clearly the Diſcoverer ; And he was the Per- 
ſon intitled to the Exemption. 'T herefore the Plea would not 
have been ſufficient : becauſe it would not have ſhewn that the 


Defendant was thereby exempted, 


Mr. Juſtice WIL LES, who tried the Cauſe, atteſted 


that the Caſe meant to conſider the Facts, in the ſame Manner 


as if they had been ſpecially found. 
He gave no Opinion upon the firſt Point. 


| As to the Second, he was clear in concurring with the Rett 
of the Court, 0 


Br ARD was certainly the fit Diſcoverer ; and ought to 
have the Benefit of it. The Deſendant is not intitled to the 
Benefit of the Exeinption. ä | 


Loxp ManSFIELD now ſaid (upon the firſt Paint) 


that he thought this Matter g/ be given in Evidence, 


Fer Cu R'. 


— 


Pos TEA to de delivered to the PLAINTIFF, 


. | Davy 


— _ 


HIS was an Action upon the Statute of 2 C. 2. c. 24. for 

the more effectual preventing Bribery and Corruption 
in the Election of Members to ſerve in Parliament: The 7th 
Section whereof enacts that if any Perſon ſhould aſk, receive, 


or take any Money or other Reward, he ſhall forfeit 500l. 


and be diſabled to vote at any Election. 
This was at an Election for Bramber in S:ſſex. 


Upon Mil debet being pleaded, a Verdict was found for the 
Plaintiff. 


On Tueſday the 7th of this Month, Mr. Wallace moved in 
Arreſt of Judgment. His objection was that the Charge was 
too looſe and general: It is only“ that the Defendant did 
receive a Git or Reward;“ without ſpecifying 2w/at he 
received or took, as a Reward ; whether Auoney, or what 
particular Species 0i Reward. | | 


Mr. Dunning, Mr. Serjeant Leigh and Mr. Das enport now 

ſhewed Cauſe, on behalf of the Plaintiff, They {aid that 
this, though general, was ſufficient after a Verdict; what- 
ever it might have been upon a Demurrer for a ſpecial Cauſe. 
For, a Pleading which upon Demurrer would be bad, for its 
being too general, may nevertheleſs be ſufficient after a Ver- 
dict. And ſo was the Caſe in 1 Mod. 70. Caterall v. Mar- 
hall. 2 Keb. G9. S. C. 


The Declaration is in the very Words of the Act of Par- 
liament. And the Charge is found by the jury to be true, 
„That he did receive a Gift or Reward;“ and is therefore 


within the Act. 


Mr. Wallace contra, All that the Declaration ſays 15— 
that he took a Gift or Reward, to give his Vote:“ Which 
is in the Disjundlive. Co. Litt. 303. and Long's Caſe, 5 Co. 
120. 


The Defendant could have no Notice, to make his Defence. 


He likewiſe cited 2 Strange 999. R-x v. Robe Where the 
Judgment was arreſted, becauſe the Charge was ſo general, 
that it was Impoſſible any Man could prepare to defend him- 
ſelf upon that Proſecution, or have the Benefit of pleading i 
in Bar to any other. W ee. 


Lord 
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Tueſday 
21ſt Nov, 
1769. 


Lord Max Ss7IBILIDo— This Declaration is bad: And 
being upon a Criminal Charge, It ought to have been laid 
with Certainty, The being aſter. a Verdict makes no Differ- 
ence. It may be taken Advantage of, in Arreſt of Judgment: 
It is not too late. | | 


Mr. Juftice Ya 50 s The Declaration is clearly bad. 


It ought to have been laid with ſufficient Certainty, ſo as to 


be pleadable in Bar of another Action. Criminal Charges muſt 
be laid with Certainty : And if they are not, Exception _ 
be taken, in Arreſt of Judgment, after a Verdict. The Caſe 
of Extortion, cited by Mr. Wallace, is in Po int. | 


Mr. Juſtice As r oN and Mr. Juſtice WIL LES were ſilent. 


JuDGMENT ARRESTED. 


Vertue verſus Lord Clive. 


THIS was a Caſe of the ſame Kind with that of Captain 
| Parker againſt Lord Clive in Eafter Term laſt; report- 
ed ante, p. 2419. The Difference between the two Caſes was 
only this. Captain Parker's turned upon the general abſtract 
Queſtion, ** Whether a Military Officer in the Service of the 
HEaſt- India Company has a Right to refign his Commiſſion at 
all Times and under any Circumſtances, whenever he plea- 
* ed:” The preſent Caſe turned upon the particular Circum- 
ſtances under which Captain Yertue ſtood, at the Time when 
he reſigned his Commiſſion. 55 as : 


It came before the Court, upon a Motion for a new Trial in 
an Action for an Aſſault and falſe Impriſonment in India; in 
which, the Jury had found for the Defendant. 


Mr. Dunning (Solicitor-General) argued on behalf of the 
Plaintiff Mr. Vertue, for a new Trial. „„ | 


He denied that Mr. Vertue was in a Military Character, or 
in a Capacity to commit a Military Offence, at the Time when 
this Military Juriſdiction was exerciſed upon him by the De- 
fendant, "20 _ A 


The Commiſſion which Mr. Vertne had received contained 
no Engagement or Obligation upon the Company, to keep him 
in their Service a Moment longer than Hey liked; nor upon 
him, to continue in their Service longer than he liked: Either 
party were at their Liberty to put an End to the Contract, 
under proper Circumſtances and in a pr:per Situation, _ 
1 e e 
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theſe were proper Circumſtances, and a proper Situation. The 
Reduction of the Batta, which had been allowed to the Prede- 
ceſſors of theſe Officers, took away from them what induced 
them to enter into the Company's Service: And the Enemy 
had been defeated, before the Plaintiff reſigned his Commiſſion. 
The Queſtion depends, therefore, upon the actual Circum- 
ſtances the Plaintiff was under at the Time of his Reſignation. 


Their common Soldiers ſtipulate for Five Years certain. 
'Their Officers did not, at that 'Time, ſtipulate for any limited 


Time: And therefore, as the Company could at any Time 


rurn off their Officers, They on the other Hand ought to be 
at Liberty to quit at any Time, under proper Circumſtances. 


The Company were uſed to advance a Month's Pay. The 
Officer could not, therefore, quit vz7/in that Month, But 
at the End of it, he was juſt in the ſame Caſe as the common 


Soldier was at the End of his Five Years, Now Captain 
Vertue had not received, but on the contrary declined to re- 


ceive the Month's Pay in Advance : And therefore he could 
be under no Engagement or Obligation to continue in their 
Service, upon hat Account. 


If he had a Right to refign, it is quite immateria! whether 
Colonel Smith accepted, or refuſed to accept his Reſignation. 


And Captain Vertue acted by or for himſelf, upon his own 


Grounds and Reaſons ; not in Concert or Combination with any 


other Perſon. 


He quitted the Camp upon the 8th of May; unconnected 
with any other Perſon, and upon a recent perſonal Affront. 
He was neither concerned in or even charged with being con- 
cerned in any Combination with any other Perſon whomſoever. 


At the Time when he quitted the Camp, he was not under 
the Command of Colonel Smith : And therefore he could not 
be affected by Colonel Smiz/'s forbidding him to quit it. 


He was improperly brought before the Military Turi/- 
dittion. |; | 

Mr. Cox and Mr, IWalker were on the ſame Side; but left 
it upon what Mr, Dunning had urged, | 


Mr. Thurlow was beginning to ſpeak on the Side of the 
Defendant, and in Support of the Verdict: But he was ſtopt 


by Lord MANSPIELD, who told him it was unneceſſary for 


him to proceed. 


His 


Bede — — — — —_ 
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His Loxpsx1e, who tried the Caule, then gave the 
following Account of the 'Trial and Evidence. 15 | 


This js an Action brought againſt Lord Clive, who approv- 
ed the Sentence of the Court Martial; but was not privy to 
any Thing previous to the Court Martial, or to any Thing 
done at it. „ | 


At the Trial, the Queſtion was W hether Mr. Vertue was 
an Object of Military Law, at the Time of holding the 
Court Martial upon him.“ Wt 


If he was not, every Thing done at it, in Relation to him, 
was void; and Lord Clive had no right to hold it upon him. 


There were other Actions brought againſt Lord Clive, ln 
that which was brought by Captain Parker, the Court were of 
5 : 4 21 Opinion that theſe Officers had ® not a Right to reſign at 
. 243 T0 4 il] Times and under any Circumſtances, whenever they 
* pleaſed.” They very rightly guarded againſt laying down 
the a//o/ute Propoſition. Ihe Right to refign mutt depend 
upon the particular Circumſtances of each particular Caſe. 
The er in Captain Parker's Caſe is not the Queſtion in 
z his Caſe: Captain Parker was tried for Mutiny in the Ser- 
vice. All ariſes from the Nature of the Service. There is 
no Engagement or Contract with the Officers, for any parti- 
cular Iimited Time. The only Queſtion at this Trial was 
* Whether Mr. / ertue, the preſent Plaintiff, was in his Mi- 
** litary Capacity, at the Time when he diſobeyed Colonel 
* Smur's Orders and quitted the Camp,” 


When Lord Clive was in India before, the Oifeers had 
double Bali. The Company were diſſatisfied with the Con- 
tinuation of double Batia ; and ſent Orders to India, againi}: 
continuing it: But Mr.“ anjittart did not think it ſeaſonable 
at that I wine, to reduce it. The Company aſterwards pe- 
remptorily ordered it to be reduced to a ſingle Batta. Lord 
Clive put their peremptory Order into peremptory Execu- 
tion, The Officers under the Degree of Field Officers, were 
diſſatisfied at this Reduction. The Black Troops (the Seapoys } 
were commanded by European Oficers. The. Marattas were 

then in Motion. Some ſaid, they were only collecting their 
Taxes; others ſuppoſed them to be dangerous. The Com- 
rany's Troops were in three Brigades. Ihe Officers of each 
Brizade combined together, to throw vp their Commiſſions ; 
and All of them, above 200 in Number, to reſign at the ſame 
Tune. The Plaintiff Mr. Jertue, a Lieutenant of Seapoys, 
was One of thoſe who thus combined, Mary of the Subal- 
tern Officers, of whem the Plaintiff was one, wrote Letters, 
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on the 6th of May, to Colonel Smith, deſiring Liberty ts re- 
fen at the End of their Month. He iſſued a very ſevere Re- 
ſentment of their Behaviour. Others, who deſired Leave to re- 
ſign immediately, were ordered by Colonel Smith, to Calcutta : 
And he declared that the Reſt ſhould have an Anſwer before 
the End of the Month, $5 


If they were uſed ill by Colonel Smith, That would” not 
Juſtify them in reſigning : hey ſhould have complained to the 
Preſident and Council. | : 


Lieutenant Vertue was not affected by Colonel Smit/'s 
ſending the Subaltern Officers who defired Leave to reſign 
immediately, to Calcutta, Yet, on the 7th of May, he went 
to Colonel Smith, and complained of the Orders, and offered 
to reſign, Colonel Smith refuſed to accept his Reſignati- 
on; and commanded him to ſtay in the Camp. Vertus left 
his Commiſſion on Colonel Smith's Table; and, the next 
Morning, went away from the Camp, in the Sight of the 
Commanding Officers and of the Men under Arms. Where- 
upon, Colonel Smith ordered him to be arreſted: And he 
was arreſted accordingly ; and afterwards tried by a Court 
Martial, and ignominiouſſy broken. ; 


The Queſtion I left to the Jury, was, Whether under 
theſe Circumſtances he had a Right to quit the Camp, as 
being ien out of his Military Capacity.” 1 


There was no Evidence that Colonel Sith had any Right 
to tate the Reſignation of the Subaltern Officers: And he had 
refuſed to take it; ſaying, that he would give an Anſwer 
* before the End of the Month,” | 


Lieutenant Jertue could not reſign befere the End of the 
Month; becauſe the advanced Month's pay had been paid to 


the Agent of theſe Troops, by the Paymatler, upon the 28th 


of April, to be diſtributed amongft the Officers as uſual ; 
and there was Evidence that Mr. Verte was muſtered on the 
1ſt of May: And on the 6th of May, he wrote a Letter to 
Colonel Smith, fgned as Lieutenant, and again another, on 
the 7th, owning himſelf a Lieuterani, Conlequently, he was 
ſo, on the 8th in the Morning, | 5 


But the great Ground is the CoMBiNaT1oNn amongſt the. 
Officers, to throw up their Commiſſions, in order to force the 
Company into allowing them the double Batta. The very 


Meaſure ſhews that it was meant to terrify and intimidate 


the Company into an Allowance of it. And the Dang er of 
ſuch a Combination, and of all theſe Officers quitting the 
Service at once, is too obvious to be denied or doubted. 


3 | There 
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There muſt, at the leaſt, have been great ger of an In- 
ſurrection amongſt the Seapoys and Common Soldiers, though 
there might not hays been any from the Marattas. 


The Jury was a ſpecial Jury; and they brought in their 
Verdict for the Defendant: And I think there is no Ground 
for a new Trial. | | | 


Mr. Juſtice YaTEs—In Captain Parker's Caſe, We 
were clear in the abſtra& Opinion, that theſe Officers can't 
** reſign at 21 Times and under any Circumftances, when- 
ever they pleaſe,” 


As to their being bound for Life, by their Contrat—I freely | 
declare my Opinion „that they are not,” 


But though no particular Period is fixed, and though 
they are not bound for Life, it does not, however, follow 
that they are at Liberty to quit under all Circumſtances 
< whatſoever.” | 


Here, Lieutenant Vertue was in the. Service and under his 
Contract, at the Time when he quitted. He had received 
the advanced Pay; and was muſtered on the 1ſt of May 
and on the 6th demanded Permiſſion to reſign, and actually 
quitted, on the 8th, He ought to have given ſufficient No- 
tice, to prevent the advanced Pay and his being muſtered. 
He ſigned himſelf Lieutenant,” on the 6th ; and acknow- 
ledged his being ſa, on the 7th. | 


This Combination being a criminal Act, it could not be a 
legal Determination of the Service. | 


| | Upon the Whole, there is no ſufficient Reaſon for a new 
1 | Triad. "= Si a 
Mr. Juſtice As rohe Plaintiff's own Letter ſhews 
* that he himſelf did not think he was at Liberty to reſign 
* without Permiſſion from his ſuperior Officer.” And 'it 
every Thing elſe that he claims was to be admitted to him, 
yet there is no Pretence to ſay that he could be at Liberty to 
. reſign before the Expiration of the Month for which the 
Agent had received his advanced Pay. He had acknowledg- 
ed himſelf to be a Lieutenant upon the 6th, and alſo upon the 
th: And his Letter imports his agreeing to continue ſo till the 
End of his Month. 5 | Y e ; 


There is no Reaſon for the Court's granting a new Trial. 
Mr. 


— 
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Mr. juſtice W1L LES concurred ; being of the ſame 
Opinion with the other Judges, ** that this Gentleman was an 
„Officer in the Service, at the Time when he quitted it,” 

Per Co x'. unanimouſſy 


RuLE DISCHARGED. 


Martin and Others, Aſſignees of Edward Ro- 


barts, a Bankrupt, v. Thomas Pewtreſs and 


Joſiah Robarts, 8 


i was an Action of Trover brought by the Aſſignees 
of a Bankrupt, for large Quantities of Goods of the 


Bankrupt, to the amount of 19,5621. 175. 8d. 
The Cauſe was tried before Loxd MANSPYIE LD, by a ſpe- 


cial Jury, at Gui/dhall, at the Sittings after the laſt Trinity 
Term: A 


above Sum. | | 
The Defendants had obtained a Rule to _ſhew Cauſe why, 

upon Payment of Coſts, this Verdict ſhould not be ſet aſide, 
and a new Trial had, | SE 


Upon ſhewing Cauſe now, Lord Ma NSFIE LD reported 
the Evidence. | 


The Defendants were Bankers, and large Creditors of the 


Bankrupt. Edward Robarts, the Bankrupt, is the Brother of 
the Detendant Fofra/: Robarts. | | 


Ihe Value of the Goods for which this Action is brought, 
got into the Hands of the Defendants in the following Man- 
ner. Edward Robarts bought Goods upon Credit, from ſe- 
veral Tradeſmen who did not ſuſpe& his Circumſtances, The 
Defendants employed Agents to buy theſe Goods from the 
Bankrupt. Particularly, One Nathaniel Swweet, who had 
been a Bankrupt, and was then inſolvent, bought, between 
March 1767 and June 1768, (when Edward Robarts became 
Bankrupt,) to the Amount of 770g]. at prime Coſt : For 
which, he gave his Notes, payable at a future Day, "Theſe 
Notes were paid in to the Defendants: And Sweet ſold the 
Goods for the Uſe of the Defendants, and accounted with 
them for the Profits, as their Agents, 


The Defendants ſent another Man, one Moſes Birch, to buy 
Goods of the Bankrupt, to the amount of 21631, 158. 11d. 
prime Coſt ; and furniſhed him with Bank Notes to that 
1 Amount, 


nd a Verdict was given for the Plaintiffs, for the 


= 
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Amount, to pay for them, He paid theſe Notes to Simard 
Hob arte the Bankrupt ; who changed them, at the Bank, for 
others; which he paid in to the Defendants. Birch ſold the 
Goods, for the Uſe of the Defendants ; and paid them the 
Produce-: And in like Manner, as to all the Reſt. The 
Price, at prime Coft, was furniſhed in Paper, by the Defend- 
unts, to the Agents; received by Edward Rob arts; and re- 
turned to the Defendants; or Notes given by the Agent, 


«hich Notes Edward Robarts paid in to the Defendants and 


diſcounnd with them: And the Goods were al ſold for the 
Fenefit of the Defendants ; and the Money accounted for, to 
them, by the nowinal and apparent Purchaſers,” © | 


"This was a groſs Fraud u upon the Chellitors of the Bankrupt ; 
404 6 Cheat, by Covin and Collufion between kim and the 


Defendants, 


But I don't think it amounted to an A? of. Bankruptcy ; be- 
cauſe there was no fraudulent Deed or Conveyapce. 


I left it to PU Jury, to conf; Il © Whether it was a fat 
Cale, as between the Bankers and the Bankrupt ; or. > 
* Cheat. to defraud i innocent Perſons from whom the Goods 


* were” bought! 1 


This is an Action of Trover; in which the Plaintiff could 


not recover, unleſs the Property was in the Bankrupt. The 
Jury kave conſidered this as no Sale, but a woid Trumſaction. 


"T herefore 1 it is void on gt, Sides: And the Bankrupt has his 
Goods. But the Deſendants have no g. to ſet off the 
Debts, ſo as to have che Benefit of their F z 


' i 


re 4 14 


The dann ſor the ipal _ Thins, Mr. Sera 
Clym and Mr. Maitsfiel1,). argued that this was as clear a 


| 2 as could be: And chere ore the Defendants ought not 


10 have any Advantage from it; much leſs, the whole Fed? 


of it. 
was tortious, criminal and unlawful. Therefore they had no 
"tle to them: - And this action lies; and no Equity can be 


preterided againſt it. It was a Conveyance of them without 


any valuable Conſideration : It amounted to an Act of Bank- 


ruptev. It was a Combination to give an iniquitous and ille- 
gal Priority to 2 particular Creditor. The ole Tranſaction 
was fraudulent and v. It muſt have been in Contempla- 
tion of an approaching Pankruptcy ; and tended to induce a 


genera! Belief © That this Bankrupt was OWE" in an ex- 
e tenſive 


The Poſſeſſion which they obtained of theſe Goods 


2» = 


Mich. Term 10 Geo. 3. B. R. 


ä 


© tenſive Trade; when, in Fact, the Goods were not ſold 
at all, but ſent in to One Creditor, in Preference to the Reſt; 
and to keep up the Bankrupt's Credit till that Creditor ſhould 
be paid. Edward Robarts actually became Bankrupt in June 
1768. The Defendants came to the poſſeſſion of the Goods 
by "Tort : The Property remained in the Bankrupt, I he Sale 
was merely colourable: It was a void Contract. 


Therefore they have no Right to ſet off the Monies advan- 


ced, as a Debt due from the Bankrupt ; For, that would give 


them the full Effect of their Fraud. 


Theupgh the Bankrupt himſelf, being Party to the Fraud, 
could not have ſuſtained this Action; yet his Aſſignees may 
ſuſtain it. All his Property is transferred to them, There- 
fore this Action of / rover lies, and it is the proper Action: 
And the Jury may aſſeſs Damages. No other Verdict could 
have been given. EE = | 


The Counſel for the Defendants, who prayed a new Trial, 
(Mr. Dunning Solicitor-General, Mr, Serjeant Davy, Mr. 
Serjeant Burland, and Mr. Cox, ) contended that it would not 
be juit, that the Defendants ſhould pay the zw/ole Sum given 
by the Verdict; and, on the other Hand, only come in as 
Creditors for Part of it. . | 


They contended a!fo, © that Trover is not the proper Action.“ 


They argued, that either the Property of theſe Goods con- 
tinued in the original Owners, and never veſted in the Bank- 
rupt ; (for if fraudulent, the Fraud would have affected the 
whole. Tranſaction ;) or elſe, it, was transferred by him * 


the Defendants. In neither Caſe, could his Aſſignees, they 


ſaid, maintain Trover for them, 


In the former Caſe, the Original Owners were intitled to 
the Action: In the latter, the Bankrupt might transfer theſe 
Goods to the Defendants or to whom he pleaſed, either with 
or, without Conſideration, at any Time before an Act of Bank- 
ruptey was committed. The Aſſignees have no right to reco- 


ver them, as ſtanding in the Place of the Banbrupt For, the 


Tranſaction is clearly good, as againſt im. 


I theſe Goods had been paid for in Spzcie, that Caſh in 
Specie would have been paid into the Shop of the Defendants 
juſt as the Notes were. So that this Circumſtance makes no 
Difference, | | 


| The Defendants did not apprehend the Bankrope to be in- 
ſolvent, or in Danger of Inſilvency, at the Time of this Tranſ- 


action. 
| Thereſore, 
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following Effect. 


Thereſore no Action of Trover will lie: And it is the more 
improper; becauſe there can be 20 Set- in any Action of 
Trover. | | ee 


Lord MansritiLD—The two Grounds of this Mo- 
tion are — iſt, That the Jury have done wrong in finding 
the Tranſaction to be a Fraud: 2dly, that ſuppoſing the 
Tranſaction to be fraudulent, yet the Plaintiffs ought to have 


deen nonfuited, And if that be ſo, a new Trial ym to be 


1 ; in order that they may have the Benefit of a Non- 
X 


it, upon a new Trial. 


As tothe Fraud. The fraudulent Deſign and Intention 
mult depend upon Circumſtances. | | 


In the preſent Caſe, tis as clear as the Sun, that the whole 
was a wicked Scheme, concerted between the Defendants and 
the Bankrupt Edward Robarts, to keep up his Credit, to ena- 
ble him to get Goods which were to be employed to ſatisfy 
and diſcharge the Debt due to the Defendants 


One of them is Brother to the Bankrupt. They muſt have 
known his Inſolvency : For, to their Knowledge, the Goods 


| were fold at prime Coſt. The Bankers did not deal in ſuch 


Goods, Had they bought them openly, and in their own 
Names, and applied the Money to fink the Debt due to them, 


the Neighbourhood would have been immediately alarmed. 


They knew that the Perſons who ſold their Goods upon Cre- 


dit, to the Bankrupt, would never be paid. 


But I did not think it amounted to an Act of Bankruptey. 
for the Reaſon I have given; and left it to the jury on the 
Point of Fraud affecting and annulling the whole Tranſaction. 


] dictated my Apprehenſion of the Conſequences of this Ver- 
dict, in taking the Account before the Commiſſioners, to the 

That, in Conſequence of the Verdict, the Notes given 
by Sruzet and the other Purchaſers of the Goods, and de- 
livered or paid by the Bankript to the Defendants; are not 
** to be conſidered or imputed as any Payments at all, being 
totally void. And if any Money was paid by the Deten- 
dants to the Bankrupt, as in Confideration of ſuch Goods 
© ſo fraudulently ſold, ſuch Money is received by the Bank- 
“ rupt without any Conſideration ;' and therefore to the Uſe 
Hof the Defendants ; and, conſequently, to be ſet off under 
the Commiſſion,” | 
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| His Lok Dshir held the Action of Trover to be 
maintainable. A Trader can't alter the Property of Goods, 
by a Criminal fraudulent Tranſaction, to the Prejudice of his 
Creditors. | 


Mr. Juſtice YaTes—The general Queſtion i is“ Whe- 
«© ther an Action of Trover is, in this Cale, mainzainable.” 


One Objection to it is. That the Defendants are pre- 


„ cluded from a Set-off. ” 


But this would be an Objection againſt all Actions of Tro- 
ver: For, there can be no Set- off, in any Action of Trover. 


An Action of rover muſt be founded on Property. 


The Queſtion then is Whether this Tranſaction altered 
be the Property, with reſpect to the 4/ignees.” 


If fe it does not alter the Property. 


The Aſſignees do not ſtand in the Place of the Bankrupt, 


in every Reſpect: Particularly, where the Act of Bankruptcy 


has been fraudulent. 


It muſt be inquired therefore, * hs | Whether this was a Sale 


% and a Transfer of the Property.” 


The Jury have conſidered it as not ſo: And I think they 


were well warranted in ſuch their Notion of it! 


It is ſaid, ** that the Bankrupt, before he had committed | 


% any Act of Bankruptcy, might have delivered the Goods, 
«« or paid the Money to whom he pleaſed.” 


But here he has not done fo ; but has Patte a Method 
which is fraudulent, and which is calculated to cheat inno- 


cent Perſons: And the Defendants were privy to it and 


aſſihing to keep up the Credit of a ſinking Man, under fal/e 
Appearances. 


This can not be conſidered as a Sale. The Defendants 
are not Linen-Drapers; they had no Warehouſes; they don't 


even appear in the Matter. It is a Scheme to ſave them- 


ſelves, and to cheat innocent Perſons—a fraudulent Deſign. 
This Action of Trover is a proper Remedy to relieve the 
Creditors, 


He therefore concurred in Opinion, with Lord Mans- 
FIELD. 


PART IV. vol. IV. Oo Mr, 
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Friday 24th 
Nov. 1769. 


| Mr. Juſtice As row The Queſtion is Whether the 
% Property was changed by ſuch a Sale as this.“ 


He held that it was not. And he was of Opinion, that 
though this was not an Act of Bankruptcy in itſelf ; yet being 
a Scheme concerted, at the Eve of a Bankruptcy, to cheat 


innocent Perſons, in order to ſecure particular Creditors, 


it is ſuch a Fraud as ſhall render the Sale word. 


Then he mentioned ſeveral Circumſtances which ſhewed the 
fradulent Combination, and the Contrivance of it in order 
to avoid the Appearance of an expreſs Preference, at the 
Expence of innocent Perſons. He ſaid, the ſury could not 
have found otherwiſe than they have done, unleſs they had 


been out of their Senſes. 


The Queſtion “ Whether this Action of Trover lies,“ de- 
pends upon the Evidence: And that ſhe ws, That the Pro- 
© perty was never altered.“ 


Therefore the Verdict is very Right ; the Action is well 


brought; And it is the only Action that could be brought. 
Mr. Juſtice WiLLEs concurred. | 
Per Cu“. unanimouſſy 


RuLE DISCHARGED, 


- Vigers verſus Aldrich. 


„ was an Action of Debt upon a judgment. It ap- 
peared upon the Plea, and was admitted by the Repli- 
cation, ' hat the Defendant's Perſon had been taken in Exe- 
cution, by Virtue of a Capias ad /atisfaciendum, upon this 
Judgment; and afterwards d:/charged out of Cuſtody, by 
Conſent of the Plaintiff, upon his entering into an Agreement 
to pay certain Sems of Money at ſtipulated Times; Part 
whereof he had accordingly paid to the Plaintiff purſuant to 
the ſaid Agreement, but had Failed in Payment of the re— 
maining Fart, The Plaintiff, in his Replication, acknow- 
ledged all this ; and yet concluded it with demanding the 
*whole Sum due upon the Judgment. The Defendant de- 
murred to the Plaintiff's Replication. I. 


Mr. Afhurſ?, for the Defendant, argued that the Defen- 


dant having been once taken in Execution upon this Judgment, 
| | and 
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and afterwards di/charged of the Execution againtt his 
Perſon, by the Conſent of the PlaintiF, he could not be liable 
to any further Execution upon it; nor could the Plaintiff 
bring an Action of Deb! upon the ſame Fuagment, which had 
been already fo carried into Execution, and the Defendant 
ſo diſcharged from ic. He alſo objected to the Replication, 
as repugnant, in perſiſting to demand the whole Sum recover— 
ed by the ſaid Judgment; though it ads Part of it to have 
been /a!isfied, 1 5 


Mr. Mansfield contra, for the Plaintiff, endeavoured to an- 
ſwer the firſt and princſpal Objection, by putting the Plaintiff's 
Conſent to the Defendant's Diſcharge, upon the Foot of a 
Conditional One, and entirely reſcinded or annulled by Non- 
Performance of the Condition; and therefore, in Event, 25 
Conſent at all, As to the Fault objected to, in the Form of 
the Replication; he ſaid, it might be amended. But 


TE CovakrT were clear with Mr. Aſohurſt in both Points. 


They held this to be an ad/olate Conſent in the Plaintiff, to 
diſcharge the Defendant out of Execution, in Conſider ation 
of a new Agreement then entered into, whereby he was to 
receive ſeveral Sums of Moacy inſtead of the Per/ox of the 
Defendant ; (which wa all that he could have had, if he had 
kept the Defendant in Gaol ;) and that he could not bring 

an Action upon the Judgment, after the Defendant had been 
taken in Execution and diſcharged by the Plaintiff's own 
Conſent ; but ought to have brought a new Action upon the 


Caſe, founded on this zeww Agreement. 


Mr. Juſtice YaTEs added a ſtrong Reaſon why he 
could not bring an Action upon the old Judgment; namely, 


that it was the conſtant Method of declaring, in an Action of 


Debt on a Judgment, to alledge in the Declaration, ** that 
„„the judgment till remained altogether tt ed.“ 


They alſo held the Replication 20 be repugnant in demand- 
ing the auhele Sum, when it acknowledged it to be ate 
in Part. | a 
Per Cu“ unanimnuſſy— 


IUDGMENT for the DEFENDANT: 


OS Richard 
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Richard Roe on the ſeveral Demiſes of Elizabeth 
Haldane and Thomas Urry, verſus William 5 
Harvey. = 


N Ejectment — for certain Premiſſes in Newrowwn alias 

Frankville, in the Ie of Wight. The Demiſes were laid 
on 6th of October 1768. The Cauſe was tried before Mr. 
Juſtice AsTon at Wincheſter, 


He reported, that the Title opened for the Plaintiff was 
bi under Mrs. Haldane, as Deviſee of Robert Holmes, 'T'wo 
N Deeds were produced, (a Leaſe and Releaſe,) dated 11th 
. and 12th of Ocfober 1731, between the ſaid Robert Holmes 


i | and John Blachford; whereby Holmes, in Conſideration of 26/. 
„ conveyed to 7% Blachford and his Aſſigns, Little Starles, 
a ſince called Rides, in Newtown alias Frankwille ; To hold 
# to the ſaid John Blackford, for Life. William Clark ſaid 


that he had theſe Deeds from the Plaintiff's Attorney : 
And Richard Clark proved“ That he received the Rents of 
«© theſe Premiſſes from John Blackford, ſor the Years 1752 
«« and 1753, of one John Drake ſince deceaſed.” That 
Jobn Blachford died in 1759: And that after this Death, 
this Witneſs received the ck of the ſame Premiſſes for 
| Three Years, for Robert Blachford the Son of Fohn, as Dewviſee 
j of his Father. | 5 


That in 1765, this Witneſs was ſpoken to by Mrs. Holmes, 
for Mr. Blachford to give up the Poſſeſſion; and that Blach- 
ford gave up the Poſſeſſion. | | | 


Then the Will of Robert Holmes was produced, and proved; 
dated 24th of Fanuary 1738. It appeared that he died the 
_ of April 1751 ; and by his Will eue all the Reſt and 

eſidue of his Eſtate whatſoever and whereſoever to his Wife 
Elizabeth her Heirs Executors and Adminiſtrators. | 


It was proved that Mrs. Elizabeth Holmes married Captain 
Haldane ; and that he was dead. ET: 


There was 20 Prof of any Receipt of Rents, ſince the 
Blachfords - And William Clark, a Witneſs produced for 
the Plaintiff, upon Croſs Examination ſaid ** That Mrs. 
% Haldane had, before the 6th of October, 1168, conveyed 
% away her Intereſt in the Premiſſes zo Mr. Thomas Urry, 
« and that the DzezD was IR Court.” 


Upon this, it was infiſted by Mr. Serjeant Burland for the | 
Defendant, ©«* That the Plaintiff's own Witneſs proving the 
« Title 
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« Title out of Mrs. Haldane, and that the Deed. of Con- 
, veyance to Urry was in Court, it ought to be PRODUCED 


4 in Evidence to ſhew-a-Title in Thomas Urry, the other 


«« Leſſee of the Plaintiff.” 


The Deed's being in Court, or at leaſt in the Plaintiffs 
Power, was not controverted. But, for the Plaintiff, it was 
inſiſted ©* That no. Notice having been. given by the Defend- 
« ant, for the Plaintiff to produce this Deed, they were not 


« obliged to do it. And it was alſo infifted, that the Plain- 


« tiff ought to recover under One or the Other of the Leſ- 
«& ſors: For, upon this Evidence, if Mrs. Haldane had parted 
ce with the Title, yet Urry had it.“ 


It was anſwered, *©* That this was not a Caſe which re- 


ce quired Notice—** That the Defendant did not claim under 
this Deed: It was only then diſcloſed by the Plaintiffs o 
Evidence; and to be produced, to complete his Title de- 
« rived from Urry,” PE 


Under the above Circumſtances, Mr. Juſtice AsTorn 
thought the Plaintiff ought to give further Evidence, to a/- 


certain the Title under which he was to recover the Term.“ 


But the Plaintiff reſted his Caſe; and was, nonſuited ; the 


Defendant agreeing That the Plaintiff ſhould be at Liberty 


© to move for a new Trial, without Payment of Colts.” 


A Motion was accordingly made; a Rule to ſhew Cauſe ; 
and Cauſe now ſhewn. 


This Cauſe was ſtrenuouſly argued at the Bar, by ſeveral 
eminent Counſel on both Sides. 


It was urged on behalf of the Defendant, That the Deed 


being confeſſedly in Court, and in the Power of the Plain- 


tiff, ought to have been produced by him, in order to ſhew 
that Urry had a Title. For, his own Witneſs (William Clark} 
had proved that 20 Title remained in Mrs. Haldane ; ſhe 


having conveyed it away : And none appeared in Urry ; as 


they refuſed to produce the Deed, though actually in Court, 


upon which they pretended that his Title was founded. 80 
that, inſtead of ſhewing that Urry had a Title, this Refuſal 


to produce the Deed was a good Ground of Preſumption 
That in Fact he had ene; and that there was ſome 


*« Def: in this Deed, or ſome Thing or other contained. 
in it, which if it had been produced, would have hun 


© that he had none; and that they did not dare to produce it, 
«©. becauſe it would dz/roy their Title inſtead of proving it.“ 


As to the Objection urged on the Part of the Plaintiff, 


That the Defendant had not given the Plaintiff Notice to 
| produce 
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«« produce this Deed ; and therefore he was not Wer to 
produce it;“ their Anſwer was, That Netice to pro- 
duce it, was neither reguiſile nor practicable in the preſent 
Caſe: For, the Defendant could not be apprized that the 
Plaintiff had any ſuch Deed; neither did the Defendant aim 
der it. On the contrary, it was firſt diſcloſed on the croſs 
Examination of the Plaintiff's own Witneſs ; and ought to 
be produced by him, in order to complete the Title which he 
claimed ander Urry; which Title remained, otherwiſe, to- 


tally unſupported. 


On the other Hand, it was argued by the Plaintiff's 


Counſel, That even admitting“ that there was no need of 


«© their having had Notice to produce it,” or taking it upon 
the ſame Foot as if ſuch Notice had been actually given to 
them; yet they were not under any Obligation to produce 
it. They laid it down as a known and eltabliſhed Rule of 
Evidence, That though a Party had regular and full No- 


_ © tice to produce a Deed, the nh Conſequence of his zot 
producing it, was that the adverſe Party ſhould be Jet 


in to prove the Contents of it by an inferior Species of 
«© Proof; as, for inſtance, by reading a Copy of it, or by 
% Parol Evidence * Which the Defendant had not, in the 


preſent Caſe, either done or attempted to do. And as to,the 


pretended Preſumption ** that there might be ſome Defect in 
it, or ſomething contained in it which deſtroyed the Vali- 
«« dity or Effect of it,” it was grounded upon mere Imagi- 
nation: And ſo far was it from being at all probable, that on 
the contrary it muſt be preſumed to convey at leaſt an Eſtate 


for Life to Mr. Urry; becauſe the Witneſs (William Clark) 


had ſaid, ** that the Conveyance was made to Urry, in order 
to qualify him to give his Vote for a Repreſentative of the 
«© Burrough. in Parliament ;” which muſt therefore, be a 
Freehold However, be the Preſumption ever ſo ſtrong, 
ſuch Preſumption ought to have been left to the Jury : The 
Plaintiff ought not to have been abu uited. 


They inſiſted, with great Vehemence, that inſtead of be- 
ing nonſuited, the Plaintiff ought to have had a Verdict. 
For, that his Title appeared to be a good One, without the 
Aſſiſtance of this Deed. He had laid a double Demile ; one 
tiom Mrs. Haldaue, the other from Urry. The Evidence 
given by William Clark, was that Mrs. Faldave had had 
<< an Intereſt, but had conveyed it to Mr. Urry.” Therefore, 
moſt manifeſtly, there was an Intereft remaining in one of 
the zo Leſſors of the Plaintiff: And it was indifferent to 
the Plaintiff, in which of the two it ſubfilled. If it was 
out of Mis. Faliane, it was in Mr; Urry :. For, thus fur 
the Wiinefſs had clearly proved And therefore they had a 
Right to reſt the Matter here ; having claimed under two 


Demiles, and ſhewn that there Was a benin Right in the 
One 


FFFFFFCFPP ng TO 


N 
3 
Is 
. 
: 
> 
F-. 
"on 
* 
3 


en 8 9 
S 2 
6 


Mich. Term 10 Geo. 3. B. R. 


2487 


One or in the Other of the two Leſſors. So that, either un- 


der one Demiſe or under the Other the Plaintiff had proved 
a good Title. Therefore this Nonſuit ought to be ſet aſide; 
and the Cauſe go down to Trial again. 


They urged the Propriety of adhering to the ſettled Rules 
of Evidence, and the Inconvenience which would attend the 
rendering thoſe Rules again vague and fluctuating, by an un- 
Oy Departure from them after they had been fully eſta- 
bliſhed. 


Lok p MansFIELD reaſoned from the Nature of an 
Ejectment, and the Courſe of Proceeding upon it. He laid 
it down as a Poſition, ** that in this Action, the Plaintiff can 
not recover, but upon the Srrength of his own Title.“ 
He can not found his Claim upon the Weakneſs of the De- 
fendant's Title. For, Peſeſſion gives the Defendant a Right 
againſt} every Man who can net ſhew a good Title. | 


The Plaintiff here claims under a Widow who never was 
in the Receipt of the Rents and Profits. Robert Holmes, in 
October 1731, conveyed to ohn Blachford, for Life. Blach- 
ford died in 1759. She was Widow and Deviſee of Robert 
Holmes, who died in April 1751 : But the Rents were re- 
ceived for John Blachford in 1752 and 1753, and after his 
Death in 1759, for Three Years, for his Son Robert Blach- 
ford as Deviſee of John his Father; There was no Proof 
of any Receipt of Rent ſince the Bl/achfords. And the 


Witneſs produced for the Plaintiff proved, upon Crofs-Exa- 
mination, that ſhe had conveyed away her Intereſt in the 


« Premiſſes, to Urry, before the 6th of Oceber 1768; 
which was the Day on which both Demiſes were laid to be 
made. So that it is plain that the Plaintiff had 2% Title under 


the Widow, Mrs. Ha!danse. 


Then, as to his Claim of a Title under Urry, he has a0. 
proved any Title in Urry. The ſury could not have found 
for the Plaintiff, under the Deed of Conveyance to Urry, with- 
cut producing it. And probably, there was ſomething in the 
Deed, which would have ſhewn, that Urry had xo Title. 


He principally laid ſtreſs upon the Plaintiff's refuſing to 


produce the Conveyance from Mrs. Haldane, which was in 


Court. The want of Notice was no Objection, in %s Caſe ; 
becauſe they had the Deed in Court. The Refuſal to pro- 
duce it was an unfair Attempt to recover, contrary to the 
real Merits: And being a deliberate Refuial, by the Advice 
of Counſel, contrary to the Recommendation of the Judge, 
warranted the ſtrongeſt Preſumption * that the Ded would 
„ ſhew that neither of the Leſſors of the Plaintiff had any 


« Ile.” 
Mr. 


— 
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Mr. Juſtice YaTes thought che Plaintiff ought to 
have had a Verdict. He founded himſelf upon the Rules of 
Evidence. Its coming out upon Cro/5 Examination of the 
Witneſs makes no Difference: No more does the Value of 
the Eſtate. The Plaintiff's Counſel were not obliged to pro- 
duce this Deed : No Man can be obliged to produce Evidence 
againſt himſelf. The only Conſequence of Notice to produce 
it would have been the admitting inferior Evidence.“ He 
inſtanced in a Caſe which happened before himſelf; when a 
Poll- Book which lay in Court was refuſed to be produced: 
He held they could ot be obliged to progyce it = MOR 
this his Determination was ons an tl _ 1 


He thought the abe for the Plaintif ſhould not have 
ſuffered a Nonſuit; but ſhould have appeared, and fo had it 
left to the Jury, Whether hs Plaintiff had Thewp ': a | ſuffi- 
* cient INE or not. e 2's. 


Mr. Jofiice 88 an Ejectment, the Party who 
would change the Poſſeſſion, muſt make out a Title. This 
was a ſcambling Title. It was a Matter of ſmall Value, 
excepting its being for the Purpoſe oe oF at 1 Election 
8 Number to een LEE 


The Conveyance Gia Robert- Holmes to Alderman Blach- 
ford was in 1731. ' Blachford died in 1759. Holmes died in 
1751, and deviſed to his Widow; She married Haldane: 
Alderman Blachford's Son entered as Deviſee of his Father, 
and held it Three Vears. Mrs. Haldane had no Title but 


as Deuiſee of : Robert Holmes: William Clark” the Witneſs 
ſaid, ſhe had conveyed to Urry. But the Plaintiff /peqved no 


* ule. under Urry's ; RO. wy 2 to ans done. 

I was not allot upon, to leave it to the Jury. T thought 
the Refuling to produce the Deed was a Want of Fairneſs; 
and that the Plaintiff had-r not e a 3 TD; e 
it. „ . * 8 


But if there is any Doubt i in the e Court, I have no o Objec- 
tion te a new Trial. 


| u. Joſtic ne thought the Direction v was Right. 


In- Bjoſment, the Plaintiff muſt 1 recover upon a the Stren r 
15 -his ofen Title. 4 . | 


The e. proof e is, „that the Witneſs /aid that 
«© Mrs. Haldane had conveyed to Urry :” But he would nor 
produce the 1 of N to {nes though actually in 
e Gent bl 

I don't 


"0" hs” 6. a 
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I don't ſay that the Court could obige them to produce 
this Deed. But I think the Title of the Plaintiff was zot 
complete; the Deed not being produced. 


Parol Evidence could not be given by the Party who had 
the Deed in his Power, and refuſed to produce it ; though it 
might be the adver/e Party. It is reaſonable, that if one 


Party is in Poſſeſſion of a Deed, and refuſes (after proper 


Notice) to produce it, the other Side ſhould be admitted to 
prove the Contents by inferior Evidence : But there is no 
Reaſon why the Poſſeſſor of the Deed ſhould be allowed to 
give ſuch inferior Evidence, when he can give better, if he 
pleaſes. 


| Lox Dp MansFlELD obſerved, that in (Civil Cauſes, 
the Court will force Parties to produce Evidence which may 
prove againſt themſelves ; or leave the Refuſal to do it (after 
proper Notice) as a ſtrong Preſumption, to the Jury. The 
Court will doit, in many Caſes, under particular Circum- 
ſtances, by Rule before the Trial; eſpecially, if the Party 


from whom the Production is wanted applies for a Favour. 


But in a Criminal or Pena! Cauſe, the Defendant is never 


forced to produce any Evidence ; though he ſhould hold it 
in his Hands, in Court. 


Per Cux'. 
55 5 RULE -DISCHARGED. 


Cuming verſus Sibly. 


RR OR was brought by the Defendant below, upon 
a Judgment for the Plaintiff in C. B. in an Action of 
Debt, upon the Bribery-Act of 2 G. c. 24. 57. Upon the 
Trial, a Verdict was given for the Plaintiff, for 1000/. and 
is. Damages; beſides his Coſts and Charges; and ſo much 
for his Coſts and Charges: And Judgment was entered ac- 


cordingly, and for Coſts de incremento, ſo much; amounting 


in the Whole to ſo much. 


The Error objected was, © that the Plaintiff is not intitled 
«© to Damages No Damages for Detention of the Debt can 
«©. be given in a popular Action“ 1 Koll's Abridgment 574. 
Letter P. pl. 1. and pl. 4. in Point. So alſo was the Cale of 
Sir Thomas Frederick v. Andrew Lookup: (Which, Caſe may 
be ſeen at large, ante, p. 2018 to 2022.) 


Mr, Aßburſt, for the Plaintiff below, anſwered, that that 
was an Action on the Gaming Act; and was brought for the judgment 
Money loſt, and the treble Value. And he ſaid there is a as to the 
. V 1 Difference 


| 
"Y 
| 
: 
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| 
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Difference W Penal Statutes which give a Sum certain 
and an Action of Debt to the Party ſuing ; and thoſe which 
give an uncertain Sum, (as to recover treble Damages.) In 
the latter Caſe, there can be no Damages for the Detention, 
nor any Colls: But in the former, the Plaintiff ſhall recover 


both his Damages and Colts. i 


The Caſe of North v. Wingate, in Cro. Car. 559, lays 35 
down and eſtabliſhes that Diſtinction. And 3 Lev. 374. 8 
Sedg av icke, gui tam Sc, v. Richardſon, takes the ſame Diſ- 
tinction, and is at leaſt a tacit Authority for me. And he 
obſerved, that the Declaration always mw it to the Plaintiff's 


Damages. 


Here, a Right is attached in the Plaintiff, by bringing 1 
the Action: And the Defendant ought to have paid the Mo- Z 
ney immediately upon Demand. Therefore the 15. Dama- 8 
ges for the Detention is right; and the Ron ought to 

be affirmed 7 toto. 


But, at leaft, it ought to be affrmed as to all the Nel. 
but the 1s. Damages. 


Mr. Serjeant Glynn, contra, for the Plaintiff in Error, re— 
plied, that in the Caſe cited from Cro. Car. 559, the Plain- 
tiff was the Party grieved: And in 3 Lev. 374, nothing was 
determined, upon that Part of the Caſe. 


1 He inſiſted, that 20 Damages for Detention of the Debt 
„ can be given in a popular Action; becauſe Nothing, no In- 
i tereſt 1s attached to the Plaintiff, before his bringing the 
3 Action: He had, before that, no more Right than any other 
Man. Therefore the giving him Damages 1 is erroneous. 


1 Conſequently, the Judgment muſt be reverſed both for 
1 | the 15. Damages, and for the Ces: as the Colts a are incor- 
. | porated with the Damages. 


| | | Lorp Nati There are no 8 to be 
given in theſe popular Actions. The Sratute gives Cobbs, "©" 
deed: But here the Damages and Colts are blended toge- 


ther. 


Where the Plaintiff below brings a Writ of Error, we may 
not only reverſe what is wrong; but give Judgment for hat 
is right. Where the Defendant below brings a Writ of Er- 
ror, we only reverſe ſuch wrong Part of the Judgment, as 


vide ante, he complains of.“ 


p. 2 1 66. and 
1 Salk, 20 Mr. Juſtice VATES— The Plaintiff has no Right to 


the Debt, till afrer Conviction. Therefore he can have no 
Right 
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Right to Damages for the Detention of i it. And as the Colts 
and Damages are incorporated, the Judgment mult be re- 
verſed as to both Damages and Colts, 


THe Cour all agreed, that the Judgment ought to 


be rewer/ed both as to the Damages and Coſts; and affirmed as 


to the Debt. 


RuLE ACCORDINGLY; 


Rex ver/us Berney Brograve, Eſq. 


N the Second Day of this Term, Mr. Solicitor General 

(Dunning) moved to quaſh. an Order of Seſſions con- 

hrming a Rate made for the Relief of the Poor of the . 
of Worſftead in the County of Noerfold. 


THE ORDER objected to, was made at the General Quar- 
ter- Seſſions holden for the County of Norfol#, on the p th of 
April ꝙ G. 3. and was in the following Words. 


Whereas Berney Brograve, Eſq. one of the Inhabitants of 
I/or/tead in the County of Norfolk, appealed to this Court, 


to be relieved againſt a Rae made, in due Form, the 6th 


Day of January 1769, for the Relief of the Pozr of the ſaid 
Parith, wherein the ſaid Berney is aſſeſſed of 160/. 3s. gd. 
per Annum ; whereof 3/. 155. is charged for the Profits of 
a Fair held once in every Year in the ſaid Pariſh; and for 
Inequality throughout the whole of the ſaid Rate. And 
whereas it was ad mitted, on the Hearing of the ſaid Appeal, 
that ſome Time in the Year 1763, the ſaid Berney Bro- 
© grave appealed from a Poors Rate then made for the ſaid 


© Pariſh ; and that afterwards, the ſaid Appellant and the 


„ then Officers of the ſaid Pariſh of Z/orflead referred all 
Matters in Diſpute touching the ſaid former Rate, be- 
e tween the ſaid Appellant and the then Officers of the ſaid 


© Pariſh, to the Determination of Three of his Majeſty's 


*© Tailices of the Peace for the ſaid County then acting for 
* that Diviſion to which the ſaid Pariſh of Yorfead did 
belong; That in the Year 1764, the ſaid Three Juſtices, 
ia order to ſettle all Diſputes, did recommend all Par- 
<< ties to conſent to the Rate then made according to the 
«© Method they had formerly taken ; but did not particular- 
ly recommend nor object to the Mode of Rating itſelf, 
& which was, that All Occupiers of Land in their ſeveral 
«« Occupations, within the ſaid Pariſh, ſhould be aſſeſſed 
„ at three fourths of the YearLY VALVE of ſuch Land: 


«« and that all Occupicrs of Houſes within the ſaid Pariſh 
| c ſhould 


- 
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„ ſhould be aſſeſſed after the Rate of One MoiETY of the 

c YEARLY VALUE of their reſpective Houſes; to which 
% Rate ſo made, the Appellant, being preſent, did 
* CONSENT AND AGREE; And that the Churchwardens 
«© and Overſeers of the ſaid Pariſh did accordingly continue 
4 to make their Rates for the Maintenance of the Poor pur- 
«© ſuant to ſuch Agreement, and did therein aſſeſs the Ap- 
«« pellant and all o;her Occupiers of Land within the ſaid 
«© Pariſh at three-fourths of the yearly Value, and the Occu- 
«« piers of all Houſes within the ſaid Pariſh at One MoreTy 


* only of their reſpective yearly Value; and did continue 
% aſjeſſing them in ſuch Manner down to the Michaelmas 


«© Quarter 1768.“ That the Appellant, thinking himſelf 
aggrieved by the Aſſeſſment made for the Relief of the Poor 
from Midſummer to Michaelmas 1768, did, in the latter End 
of November or the Beginning of December now laſt paſt, | 
and before the Rate appealed from was made, give Notice 
to the Churchwardens and Overſeers of the ſaid Pariſh, 
< that unleſs the ſaid Pariſh Rates were altered, he the 
% ſaid Appellant would not abide by them ; and that he was 
c quite diſſatisfied with the ſaid Rates ;” but did not then 
or at any other Time make any particular Objections to the 
ſaid Rate or the Mode in which the fame was made, until 
the Time of hearing the ſaid Appeal, That the ſaid 
Churchwardens and Overſeers of WVorſtead aforeſaid did, 
on the 6th Day of Fanzary laſt paſt, make a Poors Rate for 
the ſaid Pariſh, for one Quarter of a Year from Mzichaelmas 
to Chriflmas laſt ; wherein they did aſſeſs and rate the ſaid 
Appellant and all other Occupiers of Lands within the ſaid 
Pariſh, at and after the Rate of three fourths of their reſpec- 
tive yearly Value, and the Occupiers of all Houſes in the ſaid 
Parith at and after the Rate of One Moiety of the reſpec- 
tive yearly Values of the Houſes in their reſpective Occupa- 
tions, within the ſaid Pariſh ; from which Rate, Mr. Bro- 

rave appealed. And it appeared, that all other Perſons 


aſſeſſed to the ſaid Rate had paid to the ſame, except the aid 


Mr. Brograve. AND now, at the hearing of the ſaid Appeal 
from the Whole of the laſt mentioned Rate, the Appellant 
made many Objections to the ſaid Rate; and in particular, 
% for that he was rated 31. 155. for the Profits of the Fair 
* in the ſaid Pariſh,” (Which, upon Evidence, appeared to 
be Let by him to -—— PFoavler ;) and alſo, for that 
« Henry Middleton, who occupied about Seven Acres of 


Land as Tenant to the Appellant was not rated for ſuch 


„Land.“ 


And therefore the Court [of Seſſions] ordered the ſaid 
laſt mentioned Rate to be amended, by ſtriking out the par- 
ticular Part wherein it appeared that the Appellant was 
rated and aſſeſſed for the ſaid Fair, and by therein aſſeſſ- 
ing the ſaid Henry Middleton for the ſaid Seven Acres of 
Land; he the ſaid /Zerry Middleten being preſent in Court, 
5 | | and 
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and conſenting thereto : And they have amended the Rate 
accordingly; but confirmed the ſaid Rate, as to all the Rest. 


Mr. Dunning, Solicitor-General on behalf of Mr, * Fro-* Mr. Bro- 
grave, moved to quaſh this Order of Seſſions; objecting, Srave was 
that it was an anegual Rate; and that it appeared, upon erer bps. 
the Face of it to be ſo: For that the Occupiers of Houſes gra, geen 
and the Occupiers of Lands ought to be rated eually; and caſe; and 
there was no Pretence to Rate the latter at 7hree-fourths of agerts, that 
their yearly Value, when the former were only rated at #wothe Facts are 
fourths. not rightly 

| repreſented, 
Loox MansF1erD ſaid, he, did not ſee any eee 
rent Inequality. He thought it right and proper, that there * 
ſhould be a Difference made between Lands and Houſes (as Re- 
pairs, Window-taxes, and ſuch like Deductions and Out- 
goings,) which do not fall upon Lands to leſſen their Va- 
lue. And this Mode of Taxation was agreed to by the Pa- 
riſh in 1764, and by the Appellant himſelf, being then pre- 
ſent ; and was continued till 1768. | 


Mr. Dunning objected, nevertheleſs, to the laying down 
any /tanding, invariable, perpetual Rule in a Pariſh: And 
as this Rule 1s now perceived to be an unequal and unequi- 
table one, this Appeal was brought, in order to corre# it, 
and to fix a true juſt and equal One, ſuitable to the Cir- 
cumſtances at preſent exiſting, - 7 


Lox Dp MansrietLDp— The Juſtices have thought it an 
equal Rate; and all the Pariſh were of that Opinion in the 
Year 1764. | | | 


| Mr. Juſtice YaTEs—— The Coat can't enter into 
the Inequality of it; unleſs it appears to Us to be ſelf-evi- 
deatly, neceſſarily, and unavoidably unequal. 


| THz CovarT gave him a Rule to ſhew Cauſe ; but 

with very ſmall Hopes of their being perſuaded to make it 
abſolute. | | 

Mr. Serjeant Feſfer now ſhewed Cauſe, why the Order of 


Seſſions ſhould not be quaſhed, nor the Rate which Rood 
confirmed by it, | | 


Mr. Solicitor-General till inſiſted that it was an unequal 
Rate; and that an unequal Rate was an unequitable Rate. 


The Rent, he ſaid, was the Rule of rating. 
This 


e 
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This is a Rate upon the Occupier, not upon the Land, 
And an Occupier of a Houſe of 20/. a Year is generally berter 
able to pay his Rate, than a Farmer who occupies a Farm of 


20l. a Year. | | 


The Court will underſtand the Word Value“ in the 
Order, to mean the yearly Value, and not the yearly Rent. 
It is impoſſible therefore to conſtrue this to be an equal 
Rate; when it directs “ that Lands ſhall for the future pay 
«© Three-fourths of the yearly Value; and Houſes only Hf 
„of their yearly Value,” 


Tre Cour were clear they could not ſet this Rate 
aſide, unleſs it appeared manifeſtly to be unequal : They 


could not preſume it to be ſo. But it would be impoſſible to 


preſume an Inequality in the preſent ; when, on the con- 


| trary, this Gentleman himſelf has approved of it; and all 


Monday, 
27th Nov. 


1769. 


the other Pariſhioners have agreed in it. 
Per Cur.” unanimouſly — 


RulE DisCHARGED and Ox DER AFFIRMED. 


Rex ver/us Samuel Vaughan. 


N Friday the 17th Inſtant, Mr. Dunning, Solicitor- 
General, moved for an Information for a Miſdemean- 
our, at the private Proſecution of the Duke of Grafton, (then 


firſt Lord of the Treaſury.) 


He produced an Affidavit of the Duke of Graftor's, prov- 
ing a Letter to be received by him from the Defendant, con- 
taining an Offer of paying 5000/. into the Hands of Mr. 
Henry Newcome, to be delivered by him to the Perſon who 
ſhould procure a Patent of the Reverſion of the Office of 
Clerk of the ſupreme Court of the Iſland of Jamaica, for 
the Lives of Mr. Yaughan's Three Sons, or the Lives of 
Three other Perſons to be ramed by him. Ps 


He had likewiſe Affidavits to authenticate the Hand-writing 
of Mr. Vaughan. | 


Mr. Vaughan ſent a Caſe alſo to the Duke, defiring his 


| Peruſal of it at his Leiſure ; which Caſe related to the Na- 


ture Ec, of this Office. 
It 


— | WW << (0 


R 


1 
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It was | accompanied "ah a Borer of his Grace, incloſing an 
Afaidavit ; which Affidavit Mr. Vaughan ſays, ©* will ſhew 
«© the Propejal ; which will be ENCKEASED I neceſſary. 
'The Letter offers to leave Security in Mr. Henry News 
«© come's Hands, to anſwer Paying the 5ooo/l. to the Order 
« of the Perſon who ſhould procure the ſaid Patent.” And 


it concludes—** I will take an Opportunity of waiting upon 


your Grace; hoping the Honor of a Conference; other- 


«© wiſe, to receive back this Affidavit, in order to deſtroy 
« the fame. 2 


The Affidavit incloſed in this Letter was made before the 
Lord Mayor of London. It repreſented this to be a Matter 
that required the utmoſt Secrecy: And it is thereby ſworn, 
(beſides what is above mentioned) * that this whole Affair 
is an entire Secret to every One but Mr. Henry Newcome ; 
and that, whether his preſent Propoſal ſhall prove effica- 


cious, or be rejected, he never will difcloſe it to any 


« Perſon whatſoever.” 


The Court had aſked Mr. Solicitor-General upon his firit 
moving this Matter, In ao Diſpoſition this Office was;“ 


and withed, that there might be an Midavit to that Pur- 


poſe. 


Accordingly, an Affdavit of one Mr. Poilock was now pro- 


duced and read “ that the Office was in the Diſpoſition of | 


e the King; and paſſed by a Grant under the Great Seal, 
«© which took its Riſe from a Sign-manual counter-ſigned by 
«© one of the Secretaries of State.“ | | 


There was likewiſe another Affidavit now read, of one 
Mr. Reynell— That the ſupreme Court of Jamaica i is like 
«© the Three Courts of B. R. C. B. and Exchequer in Eng- 
© land: Beſides which, they have alſo a Court of Chancery.” 


Mr. Wedderbarn and Mr. Lee, on behalf of the Defen- 
dant, now ſhewed Cauſe againſt granting an Information. at 


This Office of Clerk of the ſupreme Court of che Iſland of 


Jamaica was ſold under a Decree in Chancery here, __ the 


Ceſtui gui truſt of it dying inſolvent. 


Mr. Lawton ina it, and afterwards deviſed one Moiety 
of it. The Repreſentatives of Mr. Paxton ſold the other 
Moiety. The Subdiviſions of it have been fince both dewi/ed 


and /o/d. The Office was, conſequently, very careleſsly 
executed by Deputies. 


Mr. 
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Mr. Yaughan took a Leaſe of the Office in 1765; and 
put it upon a proper Footing. He went to Jamaica in 1765; 
and returned in 1766; and then applied to the Duke of 
Grafton and Mr. Conway, who were then the Two prin- 
cipal Secretaries of State, for a Grant of the Reverſion. He 
applied to the Dake through this Mr. Newcome. The Duke's 
Anſwer was, That he did not meddle out of | his-own De- 
«« partment.” One Mr. Hosbell was attempting to procure 
it, and to get in the ſubſiſting Intereſt: pretending to have 
the Patronage of the Duke of Grafton in the Point he was 
purſuing. This alarmed Mr. Vaughan on account of his 
Leaſe, as well as of the Reverſion. Howell and Vaugban 
had a Treaty upon this Subject: And Howell perſiſted in 
his Attempt, Mr. Vaugban thought that Hoavell's Intereſt 
muſt ariſe from Money; and therefore counteracted him by 
the ſame Means: And, to remove all Ideas of uſing this 


Application as a Trap, he made the Affidavit of Secrecy, 


and ſent it ineloſed to Mr. -Newcome. Mr. Newcome re- 
5 the Affidavit: And then Mr. Vaughan ſent it to tlie 
uke. 2 5 | 


The old Rent of the Office (the nett Rent) was 400. per 
Annum : It has been now lately raiſed to 750 Gaineas for 
the Moiety of it. The Office had been /o/d, deviſed, leaſed, 
and very badly executed by Deputy. | | 


Mr. Vaughan never mentioned the Affair to any One. 
And yet two Letters appeared in the public Paper, caleu- 
-lated to affect Mr. Vaugbans Character; but fictitious in 
ſeveral Articles. Theſe ſpurious Letters repreſented him as 
a Man that had abandoned his Connexions and Principles. 
They treated Mr. Vaughan's Conduct, as extremely ſilly, and 
very unlikely to have its Effect; and alſo as ſhewing the 
utmoſt Ignorance of the World. . 


But as he took the Office to be a ſaleable Office, his only 
Offence could be, that he ſuſpected the noble Duke to be 
capable of liſtening to this his Offer. And his Affidavit only 
meant to clear him from intending to trap the Duke into a 
Tranſaction with a Man obnoxious to him in Politics; and 
then diſcover it. l Jo 01517 5 


They hoped, the Court would not add the Weight of 
their Opinion, to the already prejudiced Opinion of the 


Public. 


They then argued'that this was 20 Ofente at all. 


The Solicitation to take Money for- an Office in the Colo- 
nies, is no Offence. It would have been no Offence, even if 
the Act itſelf had been done; and the Office had been grant- 
ed purſuant to the Solicitation. 


It 
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It is not within 5, 6 Ed. 6. c. 16. That Act does not ex- 
tend to the Colonies, The ſaving in 5 7. ſhews that it was 
no Offencd at Common Law ; that it was nor illegal : For, 
this Proviſo leaves it to the two Chief Juſtices of B. R. and 
C. B. and Juſtices of Aſſize, to do as they might have done 
before, in any Office to be given or granted by them. This 
proves that the Legiſlature did not conſider this Sale of 
Offices to be Malum in ſe. 


The Caſe of Blaxkard v. Galdy (in 2 Salk. 411. and 4 
Med. 215.) allo proves the ſame Point ; becaufe Judgment 
was given for the Plaintiff, That Caſe was an Action of 
Debt upon Bond, conditioned for performing Articles of 
Agreement concerning the Office of Provoſt-Martial of 7a- 
maica: And it was then ſettled and determined, „ that this 
Act of 5, 6 Ed 6. does not extend to Fama:ca.”? | 


In the Caſe of Godolphin v. Jud ir, it was determined that if 
the Reſervation be out of the Profits, the Deputation is good. 
But if it be the Sum in groſs ; then it is within the Statute, 


The Sale of any Office is at Malum in /e ; notwithſtanding 
the inaccurate Report of the Caſe of Stockwell v. North, in 
Noy 102, and alſo in Moor 781. It is no Offence at Common 
Law : *Tis no Crime; no Object of poſitive Puniſhment. It 
is not immoral, if a good Man and a ſufficient One is promoted 
to the Office. Neither is it unlawful; For, in the Caſe in 
Sa/keld, Judgment was given for the Plaintiff, Nor is there 


any Reſolution or even Dictum ** that it is unlawful,” 


The Offices at the Rolls and in the Exchequer concern the 
Adminiſtration of Juſtice, and are not within the Proviſo in 
tne Act: And yet thoſe Offices are fold. 


Therefore if the Act had been done, and the Propoſal car- 
ried into Execution, it would not have been puniſhable at 
Common Law. Much leis then, can the mere Solicitation to 
doit be ſo ; no AQ being done, in Conſequence of it. 


There is one Caſe of a Soliciti:tion to commit Perjury, 
none being actually committed; in 2 Shower 1. Rex v. John- 


en, an Attorney. But this is a fingle Cale, and very imper- 


fectly reported. | 


Mr. Dunning, Mr. Wallace, and Mr. Ranby, contra, for 
the Proſecutor. | | 


The Charge is an Attempt to corrupt the Duke of Grafton 
in the Diſpolal of an Office of Trufl, in the Colonies, concern - 
Aar IV. Vor. IV. Fs - | ing 
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ing the Adminiſtration of Juſtice ; to influence a Privy — 


ſellor and firſt Lord of the Treaſury, to give his Advice un- 


der a Bribe. 


As to this Office being once / RY a Decree—lt does 
not appear, what was then proved or underſtood about the 
Nature of the Office. But even if it is ſaleable, that will 
not warrant a Man to ſolicit One of the firſt Officers of the 
Crown to take a Bribe for procuring from the Crown the 
Diſpoſal of the Reverſion of it. | 


This Attempt i is criminal in the Tempter : And the Court 
will declare it to be ſo, by granting this Information. 


The Judgment of the Court in the Caſe of Blankard v. 
Galdy, might have been given, becauſe the Matter was not 
ewithin the Act. 


But neither that Act nor the Act of 12 Ric. 2. c. 2. men- 
tioned in Lord Macclefield's Trial, are neceſſary to ſupport 
this Motion. 


It may be neither criminal or diſhonourable, to / Offices 


Which are Jaleable. But granting that Point, yet the Me- 


thod which Mr. Vangban has taken to come at this Office, 
is criminal, 1 Hawh. P. C. c. 67. Title, * Bribery,” 5. 168, 
169. is ſtrong to this Purport. 


In Lord Macclesfield Cafe, the Offence charged was tak- 


ing Money for appointing, and taking Money for recommend- 


ing to Offices. I hat Proſecution was not founded upon Sta- 
rute, but upon Common Law. One of thoſe Offices, Clerk 
of the Cuſtodies, (v. Art. q.) was in the Gift of the Crown; 

and Lord Macclesfield infidded on a Right torecommend. But 
yet he was not to tate Money for that Recommendation, 


So here Mr. Vaughan offered the Duke of Grafton c0008. 
for ſuch Recommendation: Which Money the Duke nt 
not to take for it. | 


This Offer is criminal ; becauſe the T aking the Money was 
incompatible with the Duty of the Duke of Grafton, as a Pri- 
vy Counſellor and firit Lord of the Treaſury ; It was offered, 
to tempt the Duke to berray his Truft, by giving his Advice 


to the King under ſuch a corrupr Motrwe., 


To /elicit and counſel the Comwitting of a Crime, is cri- 
minal, 


As 


t 
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As to the Caſe of Rex v. Johnſon, in 2 Show, 5. 1 lt 
ſnews that the Charge was conſidered as an Offence; though 
the Judges differed about the Meaſure of the Puniſhment, | 


As to what has ** urged about this Solicitation not be- 
ing criminal, becauſe there Was zo 4& done in Conſequence 
of it.— The Cat of Rex v. Plympton, 2 Lord Raymond 1378. 
is in Point: For, that does not appear to be a Promiſe ac- 
cepted, or the Money paid. This very Exception, ** that the 


«© Promiſe was no Crime, without ſhewing the Fact done, 


vas taken, and over-ruled, 


2499. 


_ Buſs V. anke, Tr. 29, 30 G. 2. B. R.*—No Doubt *Vide ante, 
was made whether it was not an Offence at Common Law vol. 3. 


The Queſtion was Whether it was within the Act. 


Here was an ill intention. in the Tempter ; ad an Ability 


; in the Duke to perform the NIN Mt ern if he had liſten- 


ed to the Propoſal. 


Lo R OMA 9 Defendant himſelf thought 
this Tranſaction would not bear the Light. His Affidavit ſays 


„It was a Matter that required the utmoſt Secrecy.” The 
extraordinary Security for the Money, which he propoſed eto 


leave in Mr. Newcom-'s Hand; the Affid a vit offering to pay 
it, and ſwearing to keep it a profound Secret : and the other 


If theſe Tran Cetivus : are believed to he frequent, it is Time 
to put a ſtop to them. 


A Miniſter truſted by the King to recommend fit Perſons to 


Offices would betray that 'Fruit, and diſappoint. that Confi- 
dence, if he ſhould ſecretly take a Bribe for that Recom 


mendation. 


A terrible Conſequence wank] reſult to the-Public, if every 


Thing that ſach.an Officer is concerned in adviſing the Dit- 
poſal of, ſhould be ſetup to Sale. 


Lam therefore for making the Rule abſolute. He may 
demur, or move in Arreſt of Judgment, or appeal to a 


higher Judicature. Lam clear, that this is a Miſdemeanor, 


and puniſhable as ſuch. But nevertheleſs I ſhall be open to 
hear Arguments on a Demurrer, or in Arreſt of Judgment, 
withour Prejudice. | 


As to the Statutes of R 4. een g, 6 Eg. 54 e. 16. 


agree with Mr. Solicitor- General,“ That the Argument does 
4 Pp 2 „ not. 


p. 1236. 


Circumſtances, all prove that he himſelf looked upon it as 
ee Tranſattion, | 


ew 


2500 


"Mich: Term 10 Geo: 3: B K 


— 


2 


„not turn upon their extending or not extending to Jamai- 
«© , For, this Office i is granted. under the Great 5 


The Argoment | is 8 that theſe . do not extend 


to Jamaica; though they were enacted long ne taat Iſland 


belonged to the Crown of Eng/ans.- 


If Janaica was con FINS. as a 8 they would: retain 
their old Laws, till the * had n fit vo alter 


| them. 


If it is conſidered as a Colony, (which it ought to be, the 
old Inhabitants having left the Iſtand,) then theſe Statutes are 


poſitive Regulations of Police, not adapted to the Circum- 


ſtances of a new Colony ; and therefore no Part of that Law 
of Englund which every Colony, from Neceſſity, is A. 
to carry with them at their frtt Plantation. 


No Act of Parliament made ator 7 a Colony is "lang, is 
conflrued to extend to it, without expreſs Words ſhewing the 


| N of the Legiſlature to be that it ſhould.” 


But bene, the Office is wrkoted by Letters Patent under the 


| Great Seal of England; and therefore mult be ne 0 


the Laws of England. 


So that it turns upon the 3 Law. And. he fr 
Conſideration is, whether a great Officer, at the Head of 
the Treaſury and in the King's Confidence, ſelling his In- 
tereſt with the King, in procuring an pq he not guilty of 
a Crime. . 


The King is not to raiſe a Revenue out of this Office. The 
Duke ſwears, and it is not denied, That the 5000. was 
offered to him, to procure this Office for Mr. Vaughan.” 


Can it be doubted whether the doing this would have hoon 
criminal in the Dukeof Grafton ? I ſuppoſe that moſt of the 


- Impeachments againſt Miniſters have been for taking ier 


to procure Offices grantable by the Crown. 


Wherever it is a Crime to tate, it is a Crime to give : 
They are reciprocal. And in many Caſes, eſpecially in Bri- 
bery at Elections to Parliament, the Attempt 1 is a Crime: It 
is complete on his Side who offers it. 


If a Party offers a Bribe to a es meaning, f to corrupt 
him in a Caſe depending before him; and the Judge taketh ic 
not ; vor this is an Offence PEO by Law, in the Party 
that 


ef 
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that offers it. 3 I,. 147. So alſo a Promiſe of Money to 


- 2 a Corporator, to vote for a Mayor of a Corporation ; as in 
Rex v. Plympton. * And ſo alſo muſt be an Offer to bribe a * 2 Lord 
| Privy Counſellor, to * the King. 8 
1 | 77. 
d Therefore it appears to me chat this is a Miſdemeanor. 


But if it be in the leaſt doubtful, I would have it put in 


n 5 ſuch a Way, that a judgment may be ſolemnly had upon it. 

105 Mr. Juſtice VaTFES— This has not the leaſt Reſem- 
| 7 blance to the Sa of an Office. This Charge is for attempt- 
e 5 ing improperly the frocuring of th Office; not for giving a 
e Price for beſtowing it. It is an Office in the Gift of the 
- = Crown; not of the Duke himſelf. 

d I The Affidavit which mentions © that the Matter requires 

2 the utmolt Secrecy,” ſhews the Defendant's own Sentiments 

” about it: And he deſires, in Caſe of Non-Acceptance of his 
is ; Offer, to have the Affidavit back again, in order to deftroy it. 
e 3 This don't agree with the Excuſe about a Trap. 

No Dou bt, this is an Offence at Common Law. 
E ; 
y | Tf it be but queſtionable, it ought to be inquired into: 
is a Matter fit for Inquiry. It may hereafter be more ſo- 

: lemnly determined, on Demurrer, or in Arreſt of Judgment, 
ſt : or otherwile. 

f : . | . 

1 f Mr. Juſtice As rox and W1LLEs concurred, 

pf | | 

| Per Cur.” unanimouſly —— 

e | | | 

15 | Rork made ABSOLUTE: 

n | | 

< | Evan Thomas ver/us Goodtitle. Tueſday 

y | 28th Nov. 
TN Ejectment, on a Writ of Error from C B. Evan Thomas, 759. 

the Defendant below, and now the Plaintiff in Error, of- 

„ fered to become Bail to proſecute the Writ of A and to 

4 | Jobny'2 in 1 1 the Rent, 
Judgment had been given for the Plaintiff in Ejectment; ; 

m_— and allo for 29l. Coſts. 

it 


Mr. Grafit“ Price oppoſed the Bail, on Afigavit of his In- 


1 Aare and having been diſcharged out of Gao! 42 gu In- 
olvent 
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ſolvent Debtor ; and alledged that the Plaintiff in Ejement 
had a Mortgage upon the Premiſſes, for as much as they were 


See the Act of 16, 17 C, 2. c. 8. F 3. which directs, that 
the Plaintiff in Error ſhould be bound to the Plaintiff in 
the Action of Ejedione firme Ac. in ſuch reaſonable Sum 
as the Court to which ſuch Writ of Error ſhall be di- 
refed ſhall think fit; with Condition, that if the Judg- 
ment ſhali be affirmed in the Writ of Error, or the Writ 
be diſcontinued in Default of the Plaintiff therein, or 
the Plaintiff be Nonſait in ſuch Writ of Error, that then 
the Plaintiff ſhall pay ſuch Coſts, Damages, and Sums 
of Money, as ſhall! be awarded, upon or after ſuch Judg- 
ment affirmed, Diſcontinuance, or Nonſuit had. | 


| The CouvkT, on Conſideration of the Clauſe in the 
Statute, and alſo of the Practice, {which is to require him 
to juſtify in Double the Rent) did accordingly admit him to 
be Bail: And, the Rent being 161. per Annum, he juſtified 
in Double that Sum (321.) 


They ſaid, they had Nothing to do with the Mortgage. 


Jacobs's Caſe. 


N a Motion of Mr. Kenyon's for Jacobs to anſwer the 
* Matters of an Affidavit,“ | | 

+ Se the 

Note in p. The Cour declared, That on the /aft Day of the Term, 

651, vol, 1, there can not be a Motion to an/wer the Matters of an Affidavit, 

with Rela- any more than a Motion for an Attachment. They held it to 


tion to At- be contrary to the Practice *. 
tachment, '' = ; | 


and quaſh- p 5 
ing India. 5 | MoT1ioN DENIED. 


ments and 
Orders, 


Belchier verſus Ganſell. 


* an AQtion for 23341. Bail had juſtified : But, as the 
1 Plaintiff did not like them, he and his Attorney therefore 
obtained a Side Bar Rule for Leave to diſcontinue that Ac- 
tion, upon Payment of Coſts;“ not diſcloſing, that Bail 
had juſtiſied in the Action which he prayed to diſcontinue. 
Then he brought a zew Action, upon the very ſame Bonds; 
only laying the new Action in Mraddle/ex inſtead of Londen. 
The Plaintiff made a freſh Affidavit of the Debt being d ue; 

| = and 


Mich. Term 10 Geo. 3. B. 1 


and carried this Affidavit and the Declaration in the new Ac- 
tion, to Mr. Cooper the Clerk of the Rules, and inſiſted up- 
on his marking upon the Declaration * that ſuch a Debt was 
„ ſworn to; in order to carry ſuch a Declaration ſo marked 
by Mr. Cowper to the \ arſhal, and charge Mr. Gan/e/, in 
Cuſtody, with this new Declaration. The Scheme was, to 
detain him in Cuſtody of the Marſhal till the next Term ; 
as, this being the laſt Day of tha preſent Term, Mr. Gan/e/ 
would not be able to juſtify Bail in this zew Action, till next 
Term. 


Mr. Cowper himſelf firſt diſcloſed this Matter to the Court; | 


and prayed their Direction. | 


The Cour ſent Orders to Mr. Pridadle, the Plaintiff's At- 
torney; (by his Clerk,) “to attend the Court immediately.“ 
Which he ſoon afterwards did ; and cited, in his own Juſtifi- 
cation, 2 Stra. 1.216 Olmius v. De/any: Which is indeed a 
very ſtrong Caſe; rather ſtronger than the preſent, as the 
Defendant was there holden to ſpecial, Bail in the ſecond 
Action, though he was arreſted upon it before the former was 
diſcontinued. 


Mr. Mansfield then moved againſt him; but was in Doubt 
what to pray. | 


Mr. Serjeant Davy appeared for Mr. Pridale; and ſaid he 
had done it by the Direction of his Client Mr. Pelchier the 
Plaintiff; who had diſcovered, „that the Bail in the firſt 
«© Action were worth Nothing at all, but totally inſufficient:“ 
And this was only taking the likelieſt Method of ſecuring the 
Payment of a juſt Debt. 


The CovurrT * were, at firſt, doubtful, what Method“ Lord 
they ſhould take, They held this to be a Trick, and an un- Mansfield 


warrantable Conduct in the Attorney; and that it ought not Va gone. 


to have the intended Effet: He ought to have ted Leave 
of the Court to charge the Defendant in Cuſtody ; «i/- 
cloſing the Whole of the Caſe to them. They firſt thought 
of making a Rule now, for the Defendant to ſhew Cauſe 
„why the Plaintiff ſhould not be at Liberty to do fo.” 


But at length, They diſcharged the Side-Bar Rule which 
gave the Plaintiff Leave to diſcontinue, So chat the Bail to 


the former Action (which had juſtified as aforeſaid) /ti// re- 
mained liable to their Recognizance, 


RuLE to diſcontinue, DISCHARGED. 


Curgenven 
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ſaid Penhullow Cum ng, Plaintiff, and one Jo 


Curgenven verſus Penhallow Cuming Eſq. 


HIS was an Action of Debt brought upon the Statute 
of 2 G. 2. C. 24. againſt Bribery at Elections to Par- 
liament. N 


In Trinity Term laſt, the Plaintiff declared againſt the De- 
fendant for 6000l. for bribing Twelve Perſons, to vote at the 
lat Election for Members to ſerve in Parliament for the Bur- 
rough of Tregoney in the County of Cornwall, 


The Defendant pleaded Nil debet ; And Iſſue was there- 
upon joined. | x 


The Cauſe came on 10 be tried at the laſt Aſſizes for Corn- 


evall before Mr. Juſtice WII IU ES H; and a Verdict was found 


for the Plaintiff on the iſt, 4h, 5th, 7th, 8th and 12th 
Counts, in the Penalties of 3oool. with 1s. Damage, and 
40s. Coſts : ſubject to the Opinion of the Court of B. R. 
upon the following Caſe, | 


Cas The Defendant proved a Copy of a Judgment in 

the Court of Common Pleas, of Hilary ꝙ C. 7 between the 

n Sibley, De- 

fendant ; by which Judgment it appeared, that the ſaid Cum- 

ing nad obtained a judgment againſt Sibley for loool. upon 

the ſaid Statute of 2 C. 2. c. 24. againſt Bribery at Elec- 
tions. h | 


The Defendant alſo proved, that a Capias ad re/pondendum 
iſſued in the ſame Cauſe on the 2oth of December 1768, teited 
the 28th of Nowember 1768. 


The Queſtion was * Whether the ſaid Defendant Cuming 
is a Diicoverer indemnified under the ſaid Act of 2 G. 2. 


* ſo as to be diſcharged from the Penalties and Diſabilities 


a 


incurred by the Qffences mentioned in the Declaration in 
this Cauſe.” 8 


It was argued on Tueſlay the 14th of this Month by Mr. 


| Serjeant Burland for the Plaintiff, and Mr. Mansfeld for the 


Defendant. 


Lord MansF1ELD obſerved, that the Court had not 
ſaid nor would ſay, „ That a Plaintiff can nat be the Diſco- 
„ verer:” But the Act of Parliament does not make him ſo, 
or gon ider him as the Diſcoverer. Here is no Evidence 
© that the Plaintzff was the Diſcoverer.“ And anther Perſon 


muſt have been the Wirn/s : For, the Plaintiff could not 
the 
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the Witneſs himſelf. It is not to be preſumed, avithout any 
Evidence at all of it, “ that the Plaintiff in the Action was 
„the Diſcoverer.” : 8 


His Lordſhip aſked, if the Caſe of Gardiner v. Horne was 
ever determined. | This Queſtion was not expreſsly anſwered. 
But Mr. Mansfield ſaid, he underitood, that the Court of C. 
B. there looked upon the Plaintiff in the Action as being con- 
cluſively the Diſcoverer : Which Mr. Dunning doubted. ] 


Mr. Juſtice As rox owned he had ſome Difficulty, 
whether this Act of Parliament ought not to receive the ſame 
Conſtruction as the Acts relating to Coiners, Horſe-itealers, 
tc (ln which Opinion Lord Mads FIELD acquieſced ; and 
added that it meant to encourage Offenders to diſcover each 
other.) | 


Here, it is not ſtated, abb was the firſt Diſcoverer : There- 
fore the Caſe is not completely ſtated. 


Mr. Juſtice WiLLEs—Thtis Cauſe was the fir/t tried. 
There was zo Other Perſon who claimed to be firſt Diſcoverer. 
3000). is a great Penalty: And there can be no Harm in 
taking Time to conſider it. 


LoxD MANSFIELD faid, he had no Notion that the 
Act meant to conſider the Plaintiff as concluf/rvely the Diſco- 
verer. It is impoſlible to give an Opinion upon this Queſtion, 
without conſidering him in that Light: For, the Verdict 1s 
given for the Plaintiff. | 


the better Method to move for a new Trial. And 

Mr. Juſtice YaTes ſaid there was no other Method. 
The producing the Record does not prove“ That the Plain- 
tiff is concluſively the Diſcoverer.” This ſtands as if it had 
been pleaded, and demurred to. We can not give Judgment 
ſor the Defendant. But here, the Evidence was not carried 
on; It is only primd facie Evidence. 


The CourT were of Opinion, That there ought to be a 
new Trial. 3 | 


Mr. Mansfield did not defire a new Trial; if the Court 
would be ot Opinion, That upon the pręſent Evidence, 


| 1 . doubted whether it would not be 


© there was not ſufficient to ſupport the Verdict.“ But being 


told he muſt make his Election; he deſired Time to conſider. 
And now, 


_ Mr. 
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Mr. Dunning and Mr. Wallace agreed that it ſhould go 
down again to Trial, without Payment of Cofts. | 


— a= * „ r — ( ——— 


The End of Michaelmas Term, 1769, 10 G. 3. 


CI —— — 


N the Vacation after this Michaelmas Term 10 G. 3, and 
a little before the Beginning of Hilary Term, 1770, the 
following Events happened. | 


Loxp Campen reſigned the Great Seal: Which, after 


nuary 37th, jts having been offered to LORD MansFiELD, who declined 


17th. 


20th, 
2ZIſt. 


22d. 


25th, 


to accept it, (as he had before done,) when the Cuſtody of it 
was given to Sir Robert Henley, 8 


The Honourable Mr. Charles Yorke received, the ſame 


Evening, from the Hands of his Majeſty. 
He died. Whereupon, the next Day, 


It was delivered to Mr. Baron Sythe, Mr. Juſtice Ba» | 


THURST, and Mr. Juſtice As rox; to hold in Commiſſion, 


Sir Fletcher Norton was choſen Speaker of the Houſe of 
Commons, in the Room of Sir n Cuſt; who, having been 
taken ill a few Days before, had requeſted the Houſe to chooſe 
another Speaker: Soon after which Choice, wiz. on the 25th 
of January, Sir Jobn Cuft died. | 


Hilary 


vs 


ee 


Hilary Term 


10 Geo. 3. B. R. 1770. 


Rex ver/us Inhabitants of tha t Part of the Pariſh 


County of Glouceſter. 


R. Griffith Price and Mr. Se ſhewed Cauſe, on Ars 


behalf of the Proſecutor, againſt a Rule which had J 


been obtained by Mr. Se/wwyn, on the Third Day of laſt Term, . 
<A. i; 


2 07 
222. | 
A 4 


ſor the Proſecutor to ſhew Cauſe why the Judgment againſt 
Defendants ſhould not be arreſted. 


This was an Indictment found 3 in the cs of Glouceſter, S. 


and removed into this Court by Certiorari. (It is filed, of 57 
Eafter Term 8 G. 3. Ne. 3.) | 


The Jury preſent, that there had been from Time! _ 
morial, a certain Common King's Highway leading from the 


Market Town of Mitchel! Dean in the County of Glouceſter, 


towards and unto the Market-Town of R/ in th. County of 
Hereford, for Horſes, Coaches, &c.; and that a certain Part 
of the ſaid Common Highway, leading from a Place called 
Suffont- Poole to another Place called Lea- Bailey, lying in the 


County of Glouceſter, and containing in Length Fourteen 


Hundred Vards, and in Breadth Ten Vards, ſituate lying and 
being in that Part of the Pariſh of Meſton under Penyard which 


lies in the County of Glouceſter, was on the 11th of Fuly 7 G. 3. 


ruinous, Efc, ; and that the /nhabitants of ThaT PART of the 
} ariſh of Weſton under Penyard which lies in the County of 
Glouce/ter ought to repair it, Tc. 


In Hilary Term g Geo. 3. John Jem and Thomas James, 


two of the Inhabitants of that Part of the Pariſh of Wefton 


uader Penyard which lies in the County of Gloucefter, for 
themſelves and the reſt of the Inhabitants of t Part of the 
ſaid Pariſh, Sc. * that Part of the ſaid Pariſh of Weſton 


under 


24th Janu- 
of Weſton under Penyard, which lies in theary 1770s 
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under Penya:d lies in the County of Hereford, and other Part 
of the ſaid Pariſh lies in the County of Gl/ouce/ier ; and that 
all the Inhabitants of the faid Pariſh of Weſton under Pen- 
yard, as well thoſe Inhabitants of that Part of the Pariſh 
which lies in the County of Hereford, as thoſe Inhabitants 
of that Part of the ſaid Pariſh which lies in the County of 
Gloucefter, from Time whereof the Memory of Man is not 
to the contrary, have uſed and been accuſtomed jointly to re- 
pair, and ſtill of Right ought jointly to repair and amend th 
Fart of the ſaid Highway in the ſaid Indictment mentioned 
and ſuppoſed to be ruinous, in Decay, and out of Repair, 
when and ſo often as hath been neceſſary and Occaſion re- 
quired: win HOUT THIS, *©* that the Inhabitants of t Part 
of the ſaid Pariſh of Veſton under Penyard which lies in 
the County of Glouceſter ought to repair and amend the 
*« ſaid King's Common Highway ſo in Decay aforeſaid, when 
and as often as there is Occaſion,” as by the ſaid Indict- 
ment is above alledged. And this they are ready to verify. 
Wherefore the ſaid John Jem and Thomas James pray Judg- 
ment, if they and the Reſt of the nhabitants of Vat Part of 
the ſaid Pariſh of Veſton under Penyard which lies in the 


County of Glouceſter ought, ſeparatel and exclufioe of the Neſt 


of the Inhabitants of the ſaid Pariſn, any further to be pro- 


ſecuted on account of the not repairing or amending the ſaid 


Highway. 


The King's Coroner and Attorney replies (in Trinty Term 


5 96 3.) That, by any Thing by the ſaid Plea above al- 


iedped, our Sovereign Lord the King ought not to be barred 
from proſecuting the ſaid Indictment againſt the ſaid Inhabi- 
rants of that Part of the Pariſh of Weſton under Fenyard 
which lies in the County of G/euce/ler : becauſe, for our 
Lord the King, he faith, as before, 'I'hat the Inhabitants of 
cht, Part of the ſaid Parith of Heston under Peryard which 
lies 1n the County of Glouceſter ought to repair and amend 


the ſaid King's Common Highway ſo in Decay as aforeſaid, 


when and as often as there is Occaſion. And this, the ſaid 
Coroner and Attorney of our ſaid Lord the King, for our ſaid 
Lord ihe King, prays may be 1nquired of by the {'cunty : 
And the laid John Yom and Thomas James, Iwo of the In- 
habitants of that Part of the Parith of Weſton under Penyard 
which lies in the County of Chu t, for themſelves and 
tne Reſt of the lanabitants of that Part of the ſaid Pariſh, 


do ſo iikewiſs. 


This [Tue went down to Trial: It was tried before the Lord 
Chief Baron Parker; and a Verdict was found for the King. 


Mr. S&ww;n had moved (on Wedn:/day the 8th of Nowember 
1761; tor the Defendant, in Arreſt of judgment; on the fol- 
lowing Objection, | 

The 


3 
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The Inditment concludes, that the Inhabitants of har 
Part of the Pariſh (lying in zue different Counties) which lies 
in one of the Counties ought to repair this Road, which is 
deſcribed to lie within zherr County. 


The Defendants have pleaded, that the Paris lies Partly 
in one County, and Parth in the other; and that the ue 
Pari/h in general ought JoinT1L.Y to repair the Road in 
Queſtion, though it hes within %eir County of Glouce/ter : 
And they traverſe that they themſelves are bound Separately 
and excluſively of the other Part of the Pariſh, to repair it. 


The Replication purſues the Indidment, and takes Iſſue 
upon the Traverſe, 


But Mr. Selauyn inſiſted, in Arreſt of this Judgment, That 
the wHOLE Pariſb, in general, are, by Common Law, bound 
to repair this Road. Therefore, as the whole Pariſh are lia- 
ble of Common Right, the Indictment ought ro have particu- 
larly ſhewn How theſe Inhabitants of a Part only of it be- 
came liable or bound to this Repair: For want of which, he 
argued, that the Indictment was a bad one. And he ds 
voured to ſupport his Objection upon the Authority of a Caſe 
of the King againſt the Inhabitants of Sz. Antrew's Holborn, 
concerning the mending of Leather Lane; which lies partly 


in London, and partly in Middleſex This Caſe, (which was 


in Eaſter Term 26 C. 2. 1674 ;) is reported in Four different 
Books. In 1 Ventris 256. it is ſaid, * that if a Parith Sc, 
be indicted for not repairing of a Way, within their Pre- 
«© cinQ, they can not plead not Guilty, and pivern Evidence that 
* another, by Preſcription or Tenure, ought to repair it: 
For, they are chargeable de communi jure; and if they 
«© would diſcharge themſelves by laying it e ſewhere, it mutt 
*© be pleaded.” In 1 Med. 112. S. C. Hale ſpeaks to the ſame 
Effect; and ſays, “ that if you will diſcharge yourſelf, you 
„ muſt do it by Preſcription, or ration? tenure, and lay, 
that ſuch a one ratrone tenure, or ſuch Part of the Pariſh, 


ce 


1 hath always uſed, Lime out of Mind Se.“ In Freeman 


821. S. C. Hale is reported to ſay, © that the "_ of Com- 
mon Right, ought to repair their Highways: And if they 
be indicted, and plead not Guilty, they can not give in 
„Evidence, that another Pariſh or Perioa, r Par? ef that 
M Pariſb ought to repair it; nor any Thing elie, but that 
it is in Repair: For, net Guilty, goes only to that. And if 
another ought to repair, it thoa'd be pleaded /pecrall;. 
„BUT if a particular Precint of a Pariſh, or a particular 
© Perſon, be indided for Repair of a Highway, it muſt be 
ſaid in the Indid&ment, HOW THEY COME to be chargeable ; 
dix. either by enim. or rations naturt.” Hebes 
Account 
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Account of the ſame Caſe, in his 3d Vol. 5p. 301. is this— 


On an Indictment of the Inhabitants of Sz. Andrew 's in Lon- 
don, on Preſcription *<* that they have uſed to repair Leather- 


laue, that Part that is in Middleſex ;” Hate Chief Juſ- 


tice ſaid, that on not Guilty, nothing but the Decay is in 
Queſtion ; and M any other Inhabitants uſed to repair, it muſt 


be ſpecially pleaded, and fetched off by another Indictment 


by the Inhabitants of London againſt Middleſex. 2. The In- 
dictment, -as at Common Law, of the whole Pariſh, makes 
= that in London, and that Part in Middleſex contributo- 

: And, to charge the particular Inhabitants in London or 
Modder, or particular Precint, the Indictment muſt be 
ratione nature, or by Preſcription, and not de communi jure, 
to exempt the reſt of the Pariſh. Ex motione Twiſden, tor a 
Day. to plead. 


From this Caſe, Mr. "OI eferind; that this being -an 
Indictment of only a 7 articular Part of the Pariſh, and not 


of the whole Pariſh, it ought to have fhewn now that parti- 


cular Part came to be Jound to repair; when the Obligation 
to repair this Road lay, of Common Right, upon the whole 
Fariſh, and abt upon any particular Part-of it. 


Mr. Juſtice YaTes and Mr. Juſtice dard the ny 
Two judges then in Court, were not ſatisfied with this Cafe, 
thus imperfectly reported by all theſe Reporters; and could 
hardly think, that Lord Chief Juſtice HaLe had ſaid what 


he was repreſented to have ſaid. Beſides which, they ob- 


ſerved, that the preſent Indictment is net againſt a'Precintt of 
a Pariſh, or-a particular Part of a Pariſh lying all-in the ſame 
County: Bur it is againſt the whole of the Pariſh, which lies 
within thut County where the Indictment is found. | 


However, they gave hich a RuLz to hes CAusE. 


Tut Cenlemen aube now ſhewed Cauſe, ſaid that Pa- 
riſh and Vill were ſy nonimous. Cro. Fac. 63. Sir Villiam 
Wreay v. Veſper. 1 Mod. 250. W v. Sir John Otway. 


1 Inſt. 125. 


It appears by the Caſe of Mile-End within the Pariſh of 
Stetonheth, in Style 163, that though a Hamlet within a Pa- 
Tiſh can't be charged of Common Wen to repair a Highway, 
yet a Vill may. 


It is impoſſible for any Com mon-Law Proceſs directed to 
the Sheriff of one County, to be ip forced by him in another 
County : His Viſcountiel Juriſdiction extends no further than 
bis own County. This Pariſh lies in Two Counties. In the 


Mile- End Caſe, both Parts of the Pariſh lay in Middle/ex. 1 
c 


3 


3 


28 
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ox was replied by Mr. bur and Mr. Saupe, © on 7 
half of the Defendants, that the Pariſhes lying in different 
Counties can not alter the Law. Here, only Part of the 
Pariſh are indicted, and generally charged as liable, with- 
out ſhewing how or why, If Parith and Vill are ſynonimous 
Terms, then only Fart of the Vill is indifted : Whereas it 
ought to be the e Vill. But this Indictment expreſsly 
terms them“ Part of the Pariſh.” Therefore, upon the 
4 1 of the Common-Law, Judgment ought to be ar- 
reſte 


Loap MAxsrIELD thought, this Caſe ſtood clear of 
all Precedents and Acts of Parliament; and that it was to be 
determined upon Principles; no Common- Law Caſe having 


been produced, where the Pariſh lay in two different Coun- 


ties, and only Part of it generally indited. There muſt al- 


ways have been Obligations upon Pariſhes, to repair their 


Highways. 


This Part of the Pariſh here indicted is not a particular 


Precin&: It is the le of the Pariſh that lies within this 
County of Glouce//er ; and it might have been laid ſo: The 
Indictment mult be confined to the County, The old juriſ- 
diction of Counties was local: They were like different 
Kingdoms There was no juriſdiction out of the County; 
no Proceſs, out of it. The whole of the Pariſh that lay 
within a County was liable to repair the Road King with the 
County. Where County, Bridges ſtand in different Counties, 
one Part of the Bridge can't ſtand, without the other Part: And 
therefore both Counties thall, by Act of Parliament, be « cou - 
tributory. But that 1 is not the Caſe of Roads. 


This 1 ſeems reaſonable and right; and is, in 
my Opinion, a good One, 


His Lordſhip ſpoke very fl: . of the confuſed Note of 


the Caſe of Sz. Andrew's Hoiborn, in Keble 301. 


Mr. Juſtice VAT ES concurred with LOoRDUMAN SHE LD, 
that this Indictment was a proper One; and he even added, 
the only proper One that could be brought. 


This is agreeable to the general Obligation that Pariſhes 
are under, to repair their Highways. This is the ae of the 
Pariſh that lies in the County of Glouceſter: And they are 
under a general Obligation to repair that Part of the Road 
which lies in the County of Gloucefter : Here is no particular 
Obligation by Preſcription, or Tenure, or otherwiſe: Nor 
any Thing relating to a Vill, or a particular Diſtrict. The 
Indictment of the Inhabitants of Sr. Andrew's Holborn is ſaid 
by Keble, to have been on Preſcription ©* that they have 

2 * uſed 


§ p- 307.0 
3 Keble. 


| 
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*+ uſed to repair Lear Lane, that Part ant is in Middle- | 

cc fex. 55 | : L 

As the Pariſh lies in two 8 an Indictment againſt 


the whole Pariſh, found in One of the Counties could not 
have been inforced : One County has no Juriſdiction over the 
Inhabitants of a diſtin County. 


Mr. Juſtice WII LES was of the ſame Opinion with 
the Lord Chief Juſtice and Mr. Juſtice YaTEs. 


IN. B. Mr. Per + Cur”. unanimouſſy— 
Juſtice As- | | 
TON Was | RuLE DISCHARGED, 
abſent ; be- | 

ing engaged 


in his new Office of One of the Lords Commiſſioners of the Great Ss 


* Goodright, on the Demiſe of Glazier, verſus 
ary 1770, Glazier. 


HIS Cauſe had been tried at the Sufſex- Aﬀſizes : Where 
a Verdict had been given for the Plaintiff, the Heir ar 
Law to the Teſtator, againſt the Defendant, who was his 


Deviſee in two Wills, 


It now came before this Court, opon a Motion on the Part 
| of the Defendant for a new Trial: Which was oppoſed by 
Mr. Dunning (Solicitor-General,) Mr. Burrell, and Mr. 

Kemp, on the Part of the Plaintiff; who argued, that bozh 
Wills were revoked ; and, conſequently, their Client took 


as Heir at Law. : 


| f The Queſtion turned =_ the Revocation aa the ff Will, 
| Ey mating the Second. | 


The Short of the Caſe was this. The former Will (being 
a Will of Lands) was made in 1757: The Second, in 1763. 
The former was never cancelled : The ſecond was cancelled 
by the Teflator himje!f. Both Wills were in the Teſtator's 
Cuſtody, at the lime of his Death: The ſecond, cancelled ; 


1 

the firſt, uncance/led. | ; | 
2 

4 


The Counſe! for the Plaintiff, the Heir at Law, argued, N 
That the ſecond Will was a complete Inſtrument, at the ; 
Time when it was executed; That it clearly proved the Teſ- 1 3 

tator's Intention of revoking the former; And that the Execu- : 
tion of it was as much a Revocation of the former, as if he had 
thrown the former into the Fire ; That the Preſervation of it 


| was merely accidental, and of no Conſequence ; That it 
had 
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had been already totally extinguiſhed, ſo that it could never 
revive; That, as it never had been republiſhed, it remained 
a mere Nullity ; And that no ſubſequent Event could hinder 
the Execution of the ſecond Will from operating as a Revo— 
cation of the former, The ſecond Will was therefore the 
Teſtator's only ſubſiſting Will, fo long as it remained uncan- 
celled. And when he thought fit to cancel and deſtroy it, 
it is manifeſt that he meant to die inteſtate, and that his Heir 
at Law ſhould take. If a Woman makes a Will, and then 
marries, her prior Will is thereby revoked ; and {hall remain 
ſo, although ſhe ſhould immediately become a Widow. They 
cited a Caſe of Aſpburnham and Fradhaw ; and allo the 


Caſe ex parte Hellier, 3 4thyns 798. where Sir George Lee gave 


Sentence“ that the Execution of a ſecond Will is a Revoca- 
tion of a firft, though the ſecond be afterwards cancelled ; 
„and that the cancelling the ſecond did not ſet up the 
« firſt :? Which, they ſaid, was the ſame Point, only that 
it was perſonal Property. Mr. Dinning ſaid, he had in- 
quired into that Caſe : And it was affirmed by the Dele- 
gates. They denied the two Caſes of * Eggleſton v. Speke, 


* Carthew 


and + Onions v. Tyrer, to be like the prefent Caſe. The former 79: ? Show. 


is only, „that a ſecond Will ſhall not revoke a firſt ; if the 


. . . . 2 5 
ſecond is not good in Law, but void. The latter is, that I Peere 


89. 3 Mod. 


* aſecond Will, deviſing Lands to the fame Perſon, and re- Williams, 
„ voking all former Wills; and this ſecond Will ſubſcribed 343. 


© by Three Perſons. but not in the Teſtator's Preſence, ſhall 
* not revoke the former Will, ſo as to let in the Heir at 
de Law,” They inſiſted, that the Statute of Frauds does not 
alter any of the old Requiſites of Revocarion, except in the 


Caſes therein excepted. j The ſame Liberality, they ſaid, fVide 2g C. 


ought to prevail in the Revocation of Wills, as in the making 
of them: And the true Principle of the Cales upon Revoca- 


£04.14; 
6. and poſt. 
P. 2514, 


tion of Wills, both before and ſince the Statute of Frauds, 2515. 


15 the Alteration of the Teſtator's Intention. 1 Roll's Abr. 614, 
615, 616. | 

r. Serjeant Leigh was beginning to ſpeak on the other 
Side; but was prevented by Lond MANSPIEIL D, as the Caſe 
was fo plain as to render it unneceilary for the Serjeant to 
proceed. | 
His Loks Hir obſerved, with regard to the Caſe ex 
parte Hellier, in 3 4th. 798. that Mr. At#yns only reports what 
paſſed in Chancery. There might be other Circumſtances 
appearing to the Eccleſiaſtical Court, which might amount to 
a Revocation of a Will of perſonal Eſtate. 

Here, the Teſtator has, by both Wills, deviſed the Lands 
in Queſtion, to the Defendant. His cancelling the ſecond is 
a Declaration ** that he does not intend t to ſtand as his 
Will.“ Does not that ſpeak, that his firſt Will Hall Rand f” 


Pax T IV. Vol. IV. 24 If 


1 
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— If he had intended to revoke the firſt Will, when he made 
the ſecond, it muſt have operated as a Declaration that the 


« Defendant ſhould rot take.” But that could not be his 
Intention; becauſe he deviſes to the Defendant by Both. 


As to Caſes of Revocation of Deviſes of Land, contrary 

*Vide ante, to the Intention of the Teſtator, (as the Caſe of The Earl of 

p. 1690. Lincoln, and many more,) they turned upon legal Subtilties. 
accord. They have been determined; and therefore muſt govern all 

| ſimilar Caſes But none of them are applicable to the preſent 
Queſtion. | 


Here, the Intention of the Teſtator is plain and clear. A 
Will is ambulatory till the Death of the Teſtator. If the 
Teſtator lets it ſtand till he dies, it is his Will: If he does not 

ſuffer it to do ſo, it is act his Will. Here, he had two, He 
has cancelled the ſecond : It has no Effect, no Operation; It is 
no Will at all, being cancelled before his Death, But the 
former, which was never cancelled, ſtands as his Will. 


Mr. Juſtice YaTEs concurred with LoD Mansr1tLD, 
for the ſame Reaſons. A Will has no Operation, till the 
Death of the Teftator. This ſecond Will never operated: 
Ic was only Intentional. The Teſtator changed his Intention ; 
and cancelled it. If by making the ſecond, the Teſtator in- 
tended to revoke the former, yet that Revocation was itſelf 


revocable : And he has revoked it. In the Caſe of Onions v. 7 
Tyrer, there was no Intention to die inteſtate : And therefore 2 
the Heir at Law was not let in. Hellier's Caſe might be N 


rightly determined: There might be collateral Evidence of an 
Intention to revoke. That was a Will of perſonal Eſtate. 


vide d 6, By the Statute of Frauds, f No Deviſe in Writing, of 
© Lands, Tenements or Hereditaments, or any Clauſe there- 
«© of, ſhall be revocable, otherwiſe than by ſome other Will 
«© or Codicil in Writing, or other Writing, declaring the 
« /ame; or by burning, cancelling, tearing, or obliterating 
© the ſame, by the Teftator himſelf, or in his Preſence and 
* by his Directions and Conſent: But all Deviſes and Be- | 
«© queſts of Lands and Tenements ſhall remain and continue in 
e force, until the ſame be burnt, c.; or unleſs the ſame be | | 
«« altered by ſome other Will or Codicil in Writing, or other | 
«© Writing of the Deviſor, ſigned in the Preſence of Three „ 
© or Four Witneſſes, declaring the ſame.” Now here are 5 
none of theſe Circumſtances uſed in what is pretended to be | 
a Revocation of this firit Will. Therefore the 5 Will 
ſtands good. 


Mir. Juſtice WII I xs declared the ſame Opinion ; and { 
gave the ſame Reaſons ; particularly repeating the Clauſe in | 
1 | the 
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the Statute of Frauds concerning Revocations: Which thew- 
ed, he ſaid, that this is no Revocation. | 


Mr. Juſtice As Tod was in Chancery, as One of the 
Lords Commiſſioners, | 


Lord MANSFIELD mentioned a Cauſe at the Dele- 
gates, between Maſon v. Limbrey ; where the Teſtator Sa- 
muel Maſon had made his Will, of his Real and Perſonal 
Eſtate; and properly executed two Duplicates of it: One of 
which Duplicates he kept in his own Hands; the other he 
delivered to Mr. / imbrey. A little before his Death, he 
greatly altered and obliterated his own Duplicate ; and begun 
to write over a new Will, but never finiſhed it ; Nor did he 
ever apply to Limbrey, to get back his Duplicate. Sentence 
was given for the Duplicate of the firſt Will remaining in 
Mr. Limbrey's Hands : For, the imperfe& Sketch of the 
_ unfiniſhed ſecond Will was no Revocation of the firſt. He 
did not mean to die inteſtate. So, in the Caſe now before 
Us; If this ſecond Will is zo: the Teſtator's Will, it is no 
Revocation of the firſt : He did not mean to die without any 
Will at all. | | 
Mote — This Caſe of Hide v. Maſon was 25th of November, 

1734; and is publiſhed, from a MS. Report, by Mr. Viner, 
in his 8th Volume, Title Deviſe, p. 140. pl. 17. 


Tar RulkE for a new Trial was made abſolute : 
And it was without Payment of Coſts. 


Rex verſus Abraham Head and Four Others, 


Free men of Helſton. Friday 2 tl 
| | Jan, i970, 


HIS was a Queſtion concerning the Validity of a 
| Corporation- y-Laxw. 


It came before the Court, upon a Motion made (on Wedne/- 
day the 8th of November, 1769) by Mr. Dunning, Solicitor- 
General, on behalf of the Yrotecutor, for a Rule upon the 
Defendants, to ſhew Cauſe why Judgment of Ou/ter fhonld 
not be entered againſt them, notwith/anding that all the Iſſues 


had been found for them. 


He ſaid, it appeared por the whole Record, that the 
«© Defendants had 20 a good Title And in ſuch Cale, there 


ſhall be Judgment of Ouſter againſt them, although ihe par- 


ticular Iſſues may all be found for them, 


Q q 2 This 
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' ( ornwall ; and that within the ſaid Burrough there are and 


This Information charges them with uſurping the Office of 


Burgeſſes and Freemen. They juſtify under a By-Z aw. This 


By-Law was made by the Mayor and Aldermen, with the 
Aſſent of the Commonalty ; and ordains ** that the Mayor 
« and Aldermen, by themſel: es, and without the Commonalty, 
« may for the future elect Burgeſſes and Freemen?” And they 
ſhew that they were elected under it, by the Mayor and Alder- 
men only. Whereas the Charter places the Election of them 
in the Mayor Aldermen and ComMMoNnaALTY. This By-Law 
was given in Evidence upon the Foot of Uſage : And no con- 
trary Uſage was ſhewn. But it is not in the Power of a Cor- 
poration, to exclude any One conſtituent Part of their Body, 
to whom the Charter has given the Right of Election: They 
can't put it into the Hands of zaws conſtituent Parts of their 
Body only, when the Charter has placed it in ee. 

The Information ſet forth, That the Burrough of Helleſton 
alias He/fton in Cornwall is an ancient Burrough ; and the 
Burgeſſes thereof incorporated by the Name of the Mayor and 
Commonalty of the Burrough of Helleſton in the County of 


ought to be, and for and during, Cc. there have been or 
ought to have been, a Mayor, Four Aldermen, and an inde- 
finite Number of Burgeſſes and Freemem ; and that the Office 


of a Burgeſs and Freeman is a public Office, Ic. And that 


Abraham Head late of Tc. William Paſmere, Thomas Nicholls, 
John May, and Fohn Odgers, late of c. on the 1ſt Day of 


January, 2 G. 3. and from thence continually afterwards, 


and to the Time of exhibiting this Information, have and 
Each of them ſeverally hath uſed and exerciſed and ſtil! do 


and Each of them doth there ſeverally uſe and exerciſe the 


Office of a Burgeſs and Freeman, without any legal Warrant 
Sc.; and claim, without any legal Warrant, &c; to be a 
Burgeſs and Freeman, Sc. 

Thr PLEA of the ſaid Abraham Head, William Paſmore, 
Thomas Nicholls, John May, and Jobn Oqdgers, admitted that 
the ſaid Burrough is an ancient Burrough ; and that the Bur- 
geſſes are One Body Corporate and Politic by the Name of the 
Mayor and © ommonalty ; and that within the ſaid Burrough 
there are or ought to be, and for and during Cc. there have 
been or ought to have been, a Mayor, Four Aldermen, and 
an indefinite Number of Burgeſſes and Freemen ; and that the 
Office of a Burgeſs and Freeman is a public Office Se 

But the ſaid Defendants ſay, that the Burrough of Helleſton 


alias Helſton aforeſaid is and from Tine immemorial had been 


an ancient Town and Burreugh ; and that the Lady Eliza- 


beth late Queen, &c, by her Letters Patent dated the 26th 
| 4 of 
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of January 27 Regni, (reciting, that the Burgeſſes and 
© Inhabitants of the ſaid Borough of Helleſton, from Time 
«© whereof c, had had and enjoyed divers Cuſtoms c, 
e as well by Preſcription as by Letters Patents, Charters, c; 
4 and alſo, that the Burgeſſes and Inhabitants of the ſame 
«© Burrough had beſought her to create them into a Body 
«© Corporate c,“) taking it for granted, “ that the ſaid 
«© Burrough or Vill was an ancient Burrough and One of 
«« her moſt ancient Burroughs within her Dutchy of Corn- 
« wall,” did by her ſaid Letters Patent GraxT, That the 
{aid Burrough or Vill of Helleſton ſhould be and remain for 
ever a Free Burrough : and that the Burgeſſes of the ſaid Bur- 
rough ſhould be incorporated by the Name of Mayor and Com- 
monalty of the Burrough of Hellz/fon ; and did create them a 
Body Corporate and Politic c; and that by that Name they 
ſhould have perpetual Succeſſion, and might have poſſeſs and 
enjoy c; and did nominate and conſtitute Sc Peter Collyns, 
an honeſt Man, and an Inhabitant of the ſaid Burrovgh, to 
be the firſt and modern Mayor, to execute the ſaid Office 
until Sunday next before the Feaſt of Sr. Michael the Arch- 
angel next following, and from thence until another Perſon 
| ſhould be elected and ſworn into that Office; and did Grant 
to the ſaid Mayor and Commonalty c, that for ever there- 
after, from Time to Time, there ſhould be Four M:n, of 
the moſt diſcreet honeſt and quiet Men Ec, to be aiding 
and aſſiſting to the ſaid Mayor; who ſhould be 4/dermen, 
and who, together auith the Mayor, ſhould be the Common 
Council of the ſaid Burrough, for the MAKING STATU TES 
Te by themor the Major tart of them, without the Mayor 
of the ſame Burrough ; and did thereby nominate F. P. alias 
K. J. F. alias W. J. P. and P. A. Inhabitants of the ſaid 
Burrough, to be the firſt and modern Four Aldermen of the 
ſame Burrough, and to be, upon their Oath, corporally to be 
taken before the ſaid modern Mayor, the Common Council of 
the ſaid Burrough, with the ſaid Mayor; and the ſaid Mayor 
and Aldermen for the Time being, did create the Common 
Council, for ever; and did thereby grant to the ſaid Mayor 
and Commonalty and their Succeſſors, that the ſaid Mayor 
and Commonalty for the Time being, together with the Alder- 
men for the Time being, or the major Part of them might 
ele and admit ſo many of the more diſcreet honeſt and quiet 
Men and Inhabitants of the ſame Borough, to be Burg eſſe, 
and Freemen thereof, as to them ſhould ſeem fit and conve- 
nient : And as by the ſaid Letters Patent remaining &c, may 
appear c. Which ſaid Letters Patent on the iſt Day of Fe- 
bruary in the ſaid 27th Year of Queen EFl/;zabeth, the then 
Burgeſſes of the ſaid Burrough of Helleſton accepted; and by 
Virtue thereof have from thenceforth hitherto been and flill 
are One Body Corporate and Politic &c, by the Name of 
Mayor and Commonalty of Sc. And they further ſay, that 


after the accepting the ſaid Letters Patent, and long before 
TT, | their 
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their Election, to wit, on the 2d of February 27 Elizabeth 

at &c, the then Mayor AN D ALDERMEN of the ſaid Bur- 

rough, and then be ng the Common Council of the ſaid Bur- 

rough, WITH THE jASSENT OF THE COMMONALTY of the 
ja1d Burrough, did make a certain reaſonable Statute AR and 
Ordinance, commonly called a By-Law (not now extant in 

Writing) for the avoiding of popular Confuſion in the Elec- 
tion of Burgeſſes and Freemen of the ſame Burrough ; where- 

by it was ordained, *©* That the Mayor and the Aldermen or 
the major Part of the ſaid Aldermen of the ſame Burrough, 

<< for the Time being, by themſelves, and wir Hour the 

*© Concurrence or Aſſiflance of the CommonartTy of the 
5s ſaid Burrough, might and might be able, at all future 
«« ']1mes for ever thereafter, io eled and admit ſuch and ſo 
% many of the more diſcreet honeſt and quiet Men, and In- 
*© habitants of the ſame Burrough, to be Burcessts AND 

** FREE EN of the ſame Burrough, as to them ſhould from 

Time to Time ſeem fit and convenient: To which ſaid By- 
Law the Mayor and Commonalty of the ſaid Burrough of 
Jlelleſion have, from the making thereof bitherto, conformed 
themſelves ; and the ſame ſtill is in full Force, in no wiſe 
_ reverſed repealed or annulled. oe | 


And the ſaid Defendants further ſay, that afterwards, to 
wit, on the 14th of Newember 1749, at the Burrough afore- 
ſaid, JFchn Williams Eiq. then Mayor, together with the na- 
Jor Fart of the Aldermen of the ſaid Burrough, dd elect and 
admit them the ſaid Defendants (then and there being of the 
molt diſcreet honeſt and quiet Men, and Inhabitants of the 
ſaid Burrough) to be Burgeſſes and Freemen of the ſame Bur- 
rough : And thereupon, they did, on the ſame Day and Year 
laſt aforeſaid, take upon themſelves, and Each of them did 
take upon himſelf, the Office of a Burgeſs and Freeman &: : 
and by reaſon of the Premiſſes, they and Each of them were, 
and ſtill are fc; And by that Warrant they and Each of 
them have and do uſe exerciſe and claim &c, as it was and 


is Jawful Ec. They conclude with traverſing the Uſurpation, 


and praying Judgment. . 


THE RRPLICATION, proteſting ©* that the Plea and Mat- 
ce ter contained in it are not ſufficient to Bar £c,” denies that 
Queen Eligaleib made any ſuch Leiters Patent as in the Plea 
is alledged: And Iſſue is joined thereon. It denies the Ac- 
ceptance of the Letters Patent, as is alledged in the Plea: 

And on this, a Second Iſſue is joined. It denies the making 
any ſuch By-Law, by the Mayor and Aldermen, and then 


being Common Council Cc, as by the Plea is alledged: 


And on this, a Third Iſſue is joined. It Denies the Election 
of the Defendants to be Burgeſſes and Freemen, as by the 
Plea is alledged ; Ard on this, a Fourth Iſſue is joined. It 
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Denies their Being Burgeſſes and Freemen, as by the Plea is 
alledged : And on this a Fifth Iſſue is joined. It Denies their 
being Inhabitants at the Time of their ſuppoſed Election, as 


by the Plea is alledged : And on this, a Sixth Iſſue is joined. 


ALL theſe Iſſues were found for the Defendants. 


Mr. Serjeant Burland, Mr. Morton, Mr. Wallace, Serjeant 
Glynn, and Mr. Hodgelins now ſhewed Cauſe againit this 
Rule which had been obtained by Mr, Danning. 


They inſiſted, that this is a god By-Law, on the Face of 
the Plea. The Proſecutor might have demurred to it, if he 


had thought fit. He has not demurred: And a Verdict is 


found for the Defendants. 


The Commonalty may give up their own Rights, by a By- 
Law, as well as by accepting a new Charter, Here, they 
have given up their own Rights, for the ſake of Peace, and 
to prevent popular Confuſion, They have only narrowed the 
Number of Elechrs. No Body is injured. It can affect none 
but themſelves : And they have aſſented to it. No Violence 
is done: becauſe it is by Conſent. ConsenT is the Ground 
upon which it ſtands: And that Conſent makes it a good By- 
Law. 


They cited the following Caſes, The Caſe of Corporati- 
ons, 4 Co. 77, 78. to ſhew that a By-Law which reſtrains 
the Number of EleQors, may be good : Which was confirm- 
ed, as they ſaid, by 4 Inſt. 48, 49. in all other Caſes except 


that of Electing Burgeſſes to Parliament. The Caſe of the 


Corporation of Colchefter, 3 Bulſtrods 71. By Coke Chief 
Jaſtice and the Whole 8 If there be a popular Elec- 

tion of the Mayor and Aldermen, in Corporation-'Towns ; 
and this happens to breed a Confuſion among them; this 
may be altered by their Agreement, and by the common 
«© Conſent of all, to have their Elections made by a fewer 
Number; but not otherwiſe : But if by their Charter they 
« are to be elected by them All, then this is not to be alter- 
ed but by and with the general Aſſent of the whole Town; 
*© and ſo, by this means, to take away Confuſion.” * They 
alfo cited 1 Salk. 168. 1 Salk. 190, 191. Butler v. Palmer. 
Andrews 119, 241. The King againſt Caſtle, Tenkins's 
Centuries 273. Caſe 93, The Carmarthen Caſe, Rex v. 
Philips, 1n Trinity Term 1749: and the Maidſtone Caſe, Rex 
v. Spencer, in Hilary 1766: Both of which laſt cited Caſes 
may be ſeen ante, Vol. 3. p. 1833 and 1836. 


It was replied, by Mr. Dunning and Mr. Thurlow, on behalf 
of the Proſecutor, that this By + Sa could not be ſupported. 
This 
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This Corporation conſiſts, by the Charter, of Three integral 
Parts; the Mayor, the Aldermen, the Commonalty. The 
Charter gives the Right of Electing and Admitting Freemen 
and Burgeſſes, to Al Three. This By-Law, (a nen-exifting 
One, inferred only by a Proof from Uſage, ) excludes One of 
the Three integral Parts, the Commonalty. It contravenes 
the fundamental Principles of the Conſtitution : Which it is 
not in the Power of the Corporation to do. They can't ex- 
clude an integral Part from the Right of Electing, by a By- 
Law of their own, without the King's Concurrence ; even 
though the whole Body ſhould aſſent to it. It is not true, = 
% that no Body is intereſted in this, but J hemſe ves” The - 
King and the Public are intereſted, It js not like a private EA 
perional Right given to a Man for his own private Benefit; 
and which he may therefore renounce without Detriment to 
any One elſe, or at all affecting any One but himſelf. Nor 
is it like thoſe Caſes where the Right of Election is given to . 
a ole Claſs, and they conſent to be bound by the Acts of a 5 
Part of themſelves, by a ſele Number of their own Body. Z 
This is not inconſiſtent with the Principles we inſiſt upon; 
and their Caſes prove no more than this, “ that where the 

Right of Election is given to a whole Claſs of Men, they 


7 


may reſtrain it to a Part of tbemſe ves. But a Corpora- fi 
tion can't change their Conſtitution, and give themſelves a 85 
new Mode of Exiſtence. They cannot narrow the Number 3 
of thoſe out of whom the Election is to be made: Nor can 
they leave out an integral Part of thoſe who are to ele : 5 
a they may narrow their Number. They cannot ſu- bs 
peradd Qualifications not mentioned in the Charter, and not 1 
connected with the Corporate Character of the Electors. The L 
Crown has given them a Charter: They have accepted it. 5 
They muſt uſe it, as the Crown have given and as they have 5 


accepted it. They cannot make a By-Law contrary to its 
Intention, To prove theſe Poſitions, they cited the Maid- 
fone Caſe ; which is reported ante, p. 1827, to 1840. by the 
Name of Rex v Spencer, and again, (a Sort of ſecond Part 
to it) in this preſent Volume, p. 2204, to 2208. by the 
Name of Rex v. Curhyfp. | 
As to the Commonaliy's giving up their own Rights by this 
By-Law, it was obſerved by Mr. Thurlow, that their ¶ ent 
to this By-Law can have no Epe whatſoever : it is null and 
void, and cannot bind their Succeſſors. The Power of mak- 
ing By-Laws is given, by the Charter, to the Mayor and Al- 
dermen ONLY ; The Commonalty have no Authority to inter- 
fere at all in that Matter. It is not within Heir Province: 
They could not be ſummoned for ſuch a Purpoſe; nor, if 
they were ſummoned, could they do any fingle Act that could 
be valid, in Relation either to the Making By-Laws, or 
aſſenting to or diſſenting from them, All their Acts of that | 
8 | | | : Kind 
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Kind would be nugatcry, null, and void; as they have no 
Sort of Power to meddle therein. Conſequently, This By- 


| Law is to be conſidered as made by the Mayor and Alder- 


men alone: And the Addition of the Words awwith rhe 


Aent of the Commonulty, makes no Difference, nor car- 


ries any real Meaning; becauſe they had no Concern in what 
was tranſacted, any more than any other Perſon, or even an 
abſolute Stranger to the Corporation, 


Loxp MansFieLD ſtopt Mr. Thurlow ; and ſaid 
The Body at large had no Power to make By-Laws ; becauſe 
that Power is, by the Charter, given to the Common Council, 
conſiſting of the Mayor and Aldermen; And the Common 
Council could not, by a By-Law, take away from the Body 
at large the Right of Election which the Charter had veſted 
in the aue Body. : 


This is exactly the Caſe of Maidſtone. * | vide ante, 


The whole of the preſent Caſe is ſhortly this. The Charter 
of Queen Elizabeth gave the Power of Mating By-Laws, to 
the Mayor and Aldermen ; and granted the Power of electing 
Burgers to the Mayor or Aldermen and COMMONALTY. 
An Information in Nature of a 2% Warranio is brought 
againſt the Defendants, who plead a By-Law, not now ex- 
tant in Writing, made by the Mayor and Aldermen, w1TH 
THE ASSENT of the Commonaity, ©* that the Mayor and Al- 
dermen, or the major Part of them, might ele Burgeſſes 
and Freemen, wir hour the Concurrence or Aſſiſtance 
of the Commonalty of the ſaid Burrough :” And they add 
which ſaid By-Law the Mayor and Commonalty of the 
<« faid Burrough have, from the making thereof hitherto, 
* con{ormed themſelves.” 


A 


vol. 3. p. 


1834, 7837, 
1839, 1840. 


Several Iſſues were taken upon this By-Law and the De- 


fendants Title under it: Which were all found for the De- 


 fenaants. 


But the Proſecutor moved for a Rule to ſhew Cauſe 
«« why Judgment of Ouſter ſhould not be entered.” | 
Upon ſhewing Cauſe, The Counſel have gone into a very 
long Argument at the Bar; and great Steſs has been laid up- 
on the Allegation “ that the By-Law was made w1TH THE 
** ASSENT of 7he Commonalty.” But the Judgment turns upon 
a very ſhort and clear Point. : | 
THz + Court directed that JupcGuexnT of Ous- 
TER ſhould be entered, But I had Directions, not 
to tax any Colts of the Trial. 


Rex 


+Mr.Juſtice 


ASTON was 
abſent ; ſit- 
tingin Chan- 
cery as One 
of the Lords 
Commiſſi- 
oners. 


2522 T Hilary Term 10 Geo. 3. B. R. 


Wedneſday Rex ver/us Micklethwayte. 


HE Defendant had been convicted before Five Truſtees 
appointed for putting in Execution the Powers con- 
tained in an Act of Parliament made in 32 G. 2 * for 

repairing and widening the Road from Dewſbury to Ealand in 
the Weſt Riding of the County of York, of an Offence againſt 
that Statute 3 whereby he forfeited Five Pounds. He ap- 
pealed to the Quarter-Seſſions: And they confirmed the Con- 
viction; ſubje# to rhe Opinion of the Cour! of King's Bench, 
upon the Facts ſtated in the Order of Seſſions. | 


Theſe Orders had been removed hither by Certiorari: And 
the Conviction ſtood in the Crown-Paper, for Argument. 


Mr. Fenton, for the Proſecution, objected “ that the Cer- 
% fiorari ought not to have z//ued ; the Act of Parliament 
having expre/sly excluded the Juriſdiction of this or any 


other Court of Veſiminſter hall.” And upon referring to 


the Act of Parliament, his Objection appeared to be well 
founded. He cited the Caſe of The King againſt Wakefield 


* Vide ante, 24 Others, Hil. 31 G. 2. B. R. where the Writ of Cer- 


438, 439. 
taken off the File; and the Order remanded. 


tiorari was ſuperſeded, quia improvide emanavit ; the Return 


Mr. Fearn/y contra, for the Defendant ſaid, it was by 
Conſent of both Sides, that the Seſſions had ſtated the Cale 
ſpecially and referred it to the Opinion of this Court : And 
_ ſuch Conſent, it was regular and allowable to proceed 

ere. 


Mr. Fenton denied that there was any ſuch Conſent: And 
Mr. Fearuly was not able to make it out, to the Satisfaction 
of the Court. | | | 


$Mr. Juſtice Tn t Court being of Opinion that they were ex- 
As rom was cluded by the Clauſe which takes away the Certiorari, and 


fitting in the 


Court of 


Chancery, 


that the Juriſdiction was given ſolely to the Juſtices of Peace, 


they made the like Rule as they had done in the Caſe of 


Wakefield and Others, (Vol. 1. p. 419,) namely, 


That the Writ of Certiorari be ſuperſeded, quia 
improvide emanavit ; the Return taken of the File; and the 


Orders remanded, 


Rex 
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Rex verſus William Rogers, Burgeſs of Helſton. 


PON ſhewing Cauſe why an Information in Nature of 
U a Que Warrants ſhould not be granted againſt the De- 
fendant, to ſhew by what Authority he claimed to be a Free- 
man and Burgeſs of that Corporation, The Queſtion was 


Whether this Caſe was or was not within the Rule and Reſo- 


lution ſettled and eſtabliſhed in the Minchelſea Cauſes, (YVide 
ante, 199, 1963,) of not granting Informations of this Kind 
azainſt Corporators, after Twenty Years unimpeached Poſe 
Mon of a Corporate Franchiſe : But that every Caſe within 
Twenty Years ſhould depend upon its own particular Cir- 
cumſtances. | | 


The Counſel for the Defendant inſiſted that the Proſecutor 
was too late in his Application; and that the Defendant was in- 
titled to the Benefit of the abovementioned Reſolution, that 
«© Twenty Years was the xe plus ultra, the utmoſt Limit, 
beyond which the Court would not interfere to diſturb the 
«6 peaceable Poſſeſſion of a Corporate Franchiſe,” 


The Facrs of the preſent Caſe were very ſhort and clear. 
The Defendant was elected into the Office, on the 14th of 
November 1749 : The original Motion made againſt him, for 
a Rule to ſhew Cauſe why this Information ſhould not be 
granted, was on the 11th of Nowember 1769; which was 
Three Days before the Expiration of Twenty Years. But the 
Day for ſhewing Cauſe, which was fixed in the Rule, was 
not till the Thur/day next after the Octave of St. Martin 


Which Day carried it Nine Days beyond the Expiration of 
Twenty Years. For, the 11th of November (St. Martin's 
Day) falling on a Saturday, its Octave was the 18th, and 


the Thurſday next after that Octave was the 23d of Novem- 
ber 1769. So that he would have been above Twenty Years 
in unimpeached Poſſeſſion of his Office, before the Day upon 
which he was required to ſhew by what Warrant he claimed 


it. 


Lord MansFitr.D and Mr. Juſtice YaTEs were ex- 
ceedingly clear, that the abovementioned Limitation (of an 
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Application for Leave to file ſuch an Information) to the 5 


Compaſs of Twenty Years, precluded the Court from liſten- 
ing to the preſent Motion; and that they could not grant 
ſuch Leave, conſiſtently with the Rule they had laid down, 
and the true Meaning and Intention of their former Reſolution. 


Lok Dñ MAN STIL D obſerved, that this original Mo- 


tion was not made till ſo near the Expiration of the Fwenty 
1 Years, 


t 
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— Y 


Vears, that not only the Rule could not have been made ab- 
ſolute within the limited Time of Twenty Vears, allowing a 
juſt and reaſonable Opportunity of ſhewing Cauſe againſt it; 
but that it would not be eaſy even to /erve the Rule in Carn- 
wall, before the Expiration of the limited Time. | 


5 „ 

Mr. Juſtice YaTEs acceded to this Obſervation ; and 
held, that the Period of the limited Space of Twenty Years 
was the Day of the Court's granting the Information by mak. 
ing the Rule abſolute. Now, in the preſent Caſe, the Defen- 
dant would have been Twenty Years in quiet Poſſeſſion of 
his Office, before any Information could be granted againſt 
him by making the original Rule abſolute. He did not even 
conſider it as a Cauſe in Court, till the Rule was made abſo- 
lute for an Information. For, any of his Majeſty's Counſel 
may, without a Licence, be concerned for the Defendant, 
until ſuch Time as the Information is actually granted: From 
whence he inferred, that it was not properly a Cauſe in Court, 
till the actual Granting of the Information. 


Mr. Juſtice Asrox was not preſent: He was ſitting 
in Chancery, as One of the Lords Commiſſioners of the 


Great Seal. 


Mr. Juſtice WiLLEs could not, of his own Know- 
ledge, declare what the Intention of the Court was, when they 
eſtabliſhed this Rule of Limitation ; as he was not, at that 
Time, either upon the Bench, or even a Practiſer in this 
Court: But he ſeemed (though filent) to concur with his 
Lordſhip and Mr. Juſtice VAT ES. - 


Mr. Hodgelins, One of the Counſel for the Proſecutor, 
offered an Obfervation in his Favour, and in anſwer to the 
Objection made on the Part of the Defendant. He ſaid, that 
by the intermediate A/teration of the Style there would be a 
Loſs of Eleven Days in computing Twenty Years: Which 
ought to be allowed for. And they were allowed for, then 
there would be Fourteen Days wanting of Twenty complete 
Years, at the Time when the original Motion was made on 
the 11th of Member 1769; vis. Three and Eleven: And 
Twenty complete Years from the 14th of November 1749 
would not be expired till the 25th of Nowember 1769 ; be- 
fore which Day, (namely, on the 23d) the Rule might be 
made abſolute, and the Information actually granted. 

But LoRD MANSTIELD anſwered, that this was an 
odious Proſecution ; being ſo exceedingly ſtale as it appeared 
to be: And he therefore thought that the Court ought not to 
enter into ſuch Niceties, in order to ſupport it. 


He 
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He declared, however, at the fie Time, that if the De- 


fendant had, by en/arging the original Rule, or by any other 


Delay of bis own, carried the Making it abſolute beyond the 
limited Time; he ought not in /uch Caſe, to have been per- 
mitted to take Advantage of that Delay which he himſelf had 


been the Occaſion of. | 
RuLE DISCHARGED, 


_ verſus Vaughan: Or the Caſe of 
Vaughan, a Priſoner. 


Y the 32 G. 2. c. 28. for Relief of Debtors with Re- 
B ſpeC to the Impriſonment of their Perſons,” a Debtor 
charged in Execution for any Sum not exceeding 100. may 
exhibit a betition to the Court from whence the Proceſs iſ- 
ſued : But he ſhall give previous Votice of it, in Writing, 
ſigned with his Name, to all his Creditors, «© FoukTEtxN 
** Days at leaſt, before any ſuch Petition mall be preſented 
*« and received.” 


This Priſoner (Vaughan ) having been brought up, a few 
Days ago, to be diſcharged upon this Act of Parliament, it 


appeared that the Notice he had given was only Thirteen 


Days before he exhibited his Petition; unleſs the firſt and laſt 
Days ſhould be, both of them, included: So that it became 
a Queſtion ** Whether he had given /ufficient Notice, pur- 
«« ſuant to the Directions of the Act of Parliament.“ 


Taz Cour rather inclined to the favourable Side, 
for the Benefit of the Priſoner and the Furtherance of the 
kind Intention of the Legiſlature. However, they thought it 
proper to inquire how the Court of Common Pleas acted up- 
on the like Occaſions ; in order to preſerve a Conſiſtency be- 
tween the two Courts. To which End, it was at that Time 

ADJOURNED. 


This Day, towards the Riſing of the Court, and after 
Lox Db MansFiELD, was gone, the Matter was taken up 
again, | 


Mr. Mansfield, Counſel for the Plaintiſſ, ſaid that Mr. 
Barnes, Secondary of the Common Pleas, having been con- 
ſulted, declared it to be the Practice of hat Court, to re- 
quire Fa complete Days Notice; that is to ſay, ex clud- 
ing only One of the _ 

Mr. 
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+ Mr. Juſ- 
tice ASTON 
was abſent 
(in Chan- 
ce ry.) 


Monday tl 
Feb. 17 70. 


Mr. Juſtice VarEs obſerved, that upon Returns to 
Writs of Mandamus and Scire Facias, the Rule was that 
„ there mult be Fifteen Days between the Teſte and Return:“ 
And yet, in Practice, there were only Fourteen ; one of the 
firſt or laſt being always included. So upon a Superſedeas 
for want of declaring before the End of two Terms, one of 
the two Terms is always included, By Analogy, theretore, 
to theſe Inſtances, he thought the Court might, in Favour of 
Liberty, make the Computation in the preſent Caſe ſo as to 


include one of the Days. 


He choſe, however, to lay hold of a Circumſtance which 
offered in the preſent Caſe ; namely, that above Fourteen 
Days Notice had been given in a former Term ; though no- 
thing was done upon it, by reaſon of the Priſoner's not having 
annexed a Schedule, as he had in Reality no Effects, and had 
therefore omitted to annex a Schedule in the requiſite Form : 
Upon the Diſcovery of which Miſtake, the Priſoner gave 
this new Notice ; having then only Thirteen Days running. 
Mr. Juſtice YaTEs thought this was enough to ſhew that 
there was xo Surprize upon the Plaintiff, nor any Intention 
of ſurprizing him; though he acknowledged, that, ſtrictly 
ſpeaking, two inſufficient Notices could not amount to one good 
One. | 
* Mr. Juſtice WiLLzs coming into the ſame Senti- 
ment; and the Plaintiff's Attorney not diſputing it; 


TRE PRISONER was DISCHARGED out of Cuſtody, as 
at MorLey's Suit. 


Note—This Act of 32 G. 2. c. 28. has twice before been 
favourably conſtrued for the Relief of Debtors ; vx. in 


Trinity Term 32, 33 G. 2. ante, p. 799. and in Mi- 
chaelmas 33 G. 2. ante, p. 901. | 


Boddy verſus Leyland. 


g M John Calendar, a Merchant, came to juſtify as . 


Bail. The Sum he was required to juſtify in, was 
goool. And he regularly juſtified in that Sum, incluſiue of 
his landed Property in Jamaica. 8 


Mr. Mansfield objected to the including his landed Property 


in Jamaica. 


Mr. Baker argued, that it ovght to be allowed, as a ſuffi - 


cient Security, 
Mr. 
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Mr. Juſtice Yarzes and Mr. Juftice As rox (who 
came into Court to take the. Oath of Office as one of the 
Commiſſioners of the Great Seal, and afterwards remained 
upon the Bench) were the only Two Judges in Court, They 


thought the ObjeQion a good One ; becauſe his landed Pro- 


perty in Jamaica is not liable to the Proceſs of this Court. 
And upon inquiry © whether ſach an Objection had ever been 
made, Mr. Thomas Cooper Junior recolleQed ſuch an Ob- 


jection to have been once made by Mr. Szorbe and that the 
Perſon was rejected, | | 


Tue 5ame was therefore done in the preſent Caſe. 


Rex verſus John Wilkes, Eſq. 


S this Cauſe, in the ſeveral Branches of it, came ſeve- 

ral Times before the Court, it ſeemed better to reſerve 
a general Account of it till a final Concluſion of the whole, 
than to report the particular Parts of it disjointedly, in order 
of Time as they were reſpectively argued and determined. 


In Michae/mas Term 1764, the 4th Year of his preſent 


Majeſty King George the Third, Six FLETCHER Nokrox, 


then his Majeſty's Solicitor- General, (the Office of Attorney- 
General being then wvacan?) exhibited an Information againſt 
Mr. Wilkes, for having publiſhed, and cauſed to be printed 
and publiſhed a /-ditious and ſcandalous Libel, the North 
Briton, No. 45.) 


And ſoon after, he exhibited another Information againſt 
him, (the Office of Attorney-General ſtill remaining vacant) 


Wedneſday 
7 th Feb . 


1770, 


for having printed and publiſhed, and cauſed to be printed 


and publiſhed, an ob/cene and impious Libel, (an Eſſay on 


Woman, e. 


Mr. 27 :/es having pleaded Not Guilty” to both theſe 
Informations, and the Records being made up and ſealed, and 


the Cauſes * ready ior Trial, the Counſel for the Crown, 


thought it expedient to amend them, by ſtriking out the 


They 


were tried 


Word “ Purport,” and in its Place inſertiag the Word on the 23 
« Tenor.” The propoſed Amendments were in all thoſe Parts of Feb. 
of the Information where the Charge was that the Libel 1764. 


printed and publiſhed by Mr. Wilges contained Matters 
to the PURPORT and Ef: following, to wit ? Which the 
Counſel for the Crown thought it adviſeable to alter into 
Words importing that ſuch Libel contained Matters “ to the 
« TExoOR and Efed following, to wit.” 


Sir 
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Sir Fletcher Norton (then become himſelf Attorney-Gene- 
ral) c irected Mr. Bar/ow, Clerk in Court for the Crown, to 
apply to a Judge for ſuch an Order; apprehending it (as he 
afterwards publickly declared) to be a Matter of Comr/e. 


Mr. Barloav, in Purſuance of theſe Directions, applied to 
Lord Mansfield, for a Summons to ſhew Cauſe ** why ſuch 
% Amendment ſhould not be made.” And his Lordſhip iſ- 
ſued a Summons in each Cauſe, dated 18th of February 1764, 
for the Defendant's Clerk in Court, Agent, Attorney or So— 
Jicitor, to attend him at his Houſe in Bloomſbury-Sgquare on 
Monday the 20th of February at 8 o' Clock in the Morning; 
to ſhew Cauſe why the Information ſhould not be amended, 
by ſtriking out the Word * Purport,” in the ſeveral Places 
where it is mentioned in the ſaid Information, and inſerting 
Inſtead thereof the Word Tenor.“ N. B. The Summons in 
the Cauſe relating to the ſeditious Libel excepted the firſt 
Place“ except in the firſt Place,” | 


On Notice of this Summons, Mr. Philips Agent and So- 
liettor for Mr. Vilies, and Mr. Hughes, his Clerk in Court, 
and Attorney for him upon the Record, both attended his 
Lordſhip, at his own Houſe, upon the ſaid zoth of February 
1764, accordingly, (being now Vacation- Time, and no Court 


fitting) and did net objec to the propoſed Amendment: On 


the contrary, Mr. Hang bes, upon being aſked as a fair Prac- 
tiſer, candidly acknowledged “ that it wvas amendable ;” and 
Mr. Philips acguieſced in it, though he ſaid he could not Con- 
SENT to it. Lord MansSFiELD having, in the Preſence of 
theſe Gentlemen, conſulted and produced many Precedents, 
and being fully ſatisfied that the Amendment igt be 
„ made, and that it might be made by a /ingle Fudge at his 


« Houſe or Chambers,” told Mr. Philips that there was no 


Need of his Con/ent;” and immediately made the follow- 
ing Order—** Upon hearing the Clerks in Court on both 
Sides, I do Order that the Information in this Cauſe be 
* amended; by ſtriking out the Word Purport in the ſeveral 
«© Places where it is mentioned, in the ſaid Information, and 
«© by inſerting inſtead thereof the Word Tenor, Dated this 


«© 20th Day of February 1764.“ 


The Orders in both Cauſes were exactly alike ; only that 
the Word except in the firit Place“ were added in that of 


the Information for the ſeditious Libel, 


Mr. Wilkes was at this Time in France; whither he had vo- 


luntarily retired ſome Time before, ard from whence he did 
| = WOE 


— wi Spy ww. 
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not return till towards the Election of Members for the new 
Parliament, (into which he was afterwards choſen.) ; 


The Trial came on at the appointed Time, and proceeded 
in the uſual Manner; Mr, }ilkes's Counſel and Agents mak- 
ing no Oljection thereto, nor declining to enter into his Dfence. 
Verdicts were found againſt him, upon both Informations: 
After which, Judgment was duly figned againſt him, in each 
Cauſe ; and Writs of Capias were awarded and iſſued againſt 

him, as in ordinary Caſes of Convictions upon Informations 
for Miſdemeanours.— Upon his Non-Appearance, the Fro- 
ceedings were carried on to a Proclamation and Exigents : 
And upon his not appearing on the 5th Time of being exact- 
ed, he was, by the judgment of the Coroners of the County 
of Middleſex, according to the Law and Cuſtom of the 
Realm, outlawed. | | 


On Wedneſday the 29th of April 1-68, (being the firſt 
Day of Fajier Term 1768,) ſoon after the fitting of the 
Court, and before any Proceſs had iſſued on this Outlawry, Mr: 
Wilkes voluntarily made his Perſonal Apparance in it; ac- 
companied by Three or Four Friends, who probably meant to 
become his Bail, in caſe of his being now admitted to Bail, 


He opened with a Speech, which is already in * Print, and? It was 
therefore neeas not to be here repeated. He took Notice, in printed in 
it, that the Record was altered before the Trial, by Lox ptÞe public 


MANSFIELUD's Order: So that he was fried upon altered 
Facts. This he particularly complained of as being wuncon- 
ſlilutional and illegal; ana was adviſed, he ſaid, that ita 
rendered both the Verdicts abſolutely void. e 


Mr. Attorney-General (Mr. De Grey) prayed that Mr. 
Wilkes might ſtand committed; as he had been convicted of 
printing and publiſhing one of theſe Libels, and of publiſh- 
ing the other; and had now avowed himielt to be the Perſon 


fo convicted. 


Mr. Serjeant Glynn, of Counſel for Mr. Wilkes, oppoſed 
this. He ſaid, he had ſeveral Objections to the Our/awwry ; 
and that, till laſt Night, they had expected a Fiat for a Wrie 
of Error: But that, laſt Night, Mr. Attorney-General de- 
clined granting One, becaute he doubted “ Whether 1t be- 


=_ longed to 51 Office to grant it,“ or © Whether it ought 


„ not to be granted by the Lord Chief Juſtice.” He ſaid 
Mr. Attorney-General did not refuſe his Fiat, from any 
Doubt about the Propriety of the Application for it, or the 
dufficiency of the Objections to the Outlawry : but merely 
from a Doubt ** #9 evhorn it belonged to al/ow the Writ of Er- 
„ ror,” He ſaid, he would propote ſome Errors, which he 
hoped would ſatisfy the Court that a Writ of Error cugbt to be 

PART IV. Vor. IV. Rur granted. 


Papers of 
the next 
Day, 21ſt of 
pril 7768. 
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granted. They were of two Sorts: firſt, Errors in Fae: 
2dly, Errors in Law. 


if. An Error in Fa was, that Mr. Villes was abſent 
« and out of the Kingdom, at the Time of the Award of the 
« Writ of Exigent. : 


2dly. Three Errors in Law. Firſt, * That the Sheriff 


© has returned no Proclamations” It is only ſaid, “ that he 
*© has obeyed the Writ :” Whereas he ought to have returned 
Particulars ; that the Court might judge of them. Secondly, 
It is not ſtated in the Return of the Exigent, “that Mr. 
«< Wilkes was exacted in the County of Middleſex :? Nor is 
it ſaid to be at @ County-Court.”” It is only ſaid to be 
«© at his County Court at the Three Tons in Brook-ftreer, 
near Holbourne, in the County of Middleſex :” Which is 
no Allegation * that Brook-frreet is in the County of Middle- 
«« ſex.“ And though it is ſaid “ at my County-Court,” yet 
he might be Sheriff of Two Counties. He cited 2 Rol/'; 
Abr. 802, Title Utlagarie, Error Utlagarie.” Thirdly, 
No Judgment of the Coroner is here ſtated ; But only a mere 
Fact, that he was outlawed by the Coroner.” In Sup- 
port of which Objection, he cited 1 B own's Entries 361. as 
in Point. He therefore prayed that his Lordſhip would 
grant Mr. Wilſes an Allowance of his Writ of Error, in or- 
der to his getting this erroneous Oautlawry reverſed. He ſaid, 
it was improper at this Time to enter into any Litigation 
about the Validity of the Convictions upon which theſe 
Judgments are founded. Mr. W:les's preſent Circumſtances 
under the Outlawry are more penal than the Convictions 
themſelves, Therefore it is incumbent upon him, firſt to 
get rid of the Outlawry. And he prayed that Mr. Wilkes 
might be, in the mean Time, admitted to Bail. ; 


That Caſe Mr, Recorder of London ¶ Eyre) on the ſame Side, enforced 
eee what the Serjeant had urged; and obſerved, that by 4, 
3 5 M. & M. c. 18 \ 4. Mr. Wilkes was not compellable to 
6 male 1 appear in terſon ; but might have appeared by Attorney, 
have a Note and reverſed the Outlawry witho t Bail, (unleſs otherwiſe 
of it, of my ordered by the Court. He therefore propcſed, that he 
own taking. ſhould either appear by Attorney, to reverſe it; or give Bail 
And there is to proſecute a Writ of Error. And he cited Earburys Caſe 


* e this Court, in Za/ler and Trinity Terms 1723. 9 C. 1“. 
teſcue. | | | | | 

Aland 37, and another in $ Mod. 177, very bad in the 1ſt Edition but much mended 
in the late Edition of that Book, | 


Mr. Munsfi-ld, on the ſame Side, argued that Mr. Wilkes 
was clearly intitled to be admitted to Bail, under this Statute. 
The Convictions can not at this Time be proceeded upon: 
as the Sentence of Ourlawry is ſtanding out againſt him. He 
has done all that is in his Power to do. He appears in Court, 
| and 
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and ſubmits to the Laws of his Country. He has ſhewn Er- 
ror of Weight, in the Outlawry ; and has uſed all Methods 
to obtain a Writ of Error to be allowed ; and prays to be 
admitted to Bail by the Court, as he muſt have been by the 
Sheriff, if he had been taken upon a Capias n 


Mr. Davenport, on the ſame Side, ſpoke to the ſame Ef- 
fect. 


Mr. Attorney. Dare explained the Fact and ha Reaſon 
of his declining to grant the Fiat for a Writ of Error. He 
ſaid that upon the Application made to him on the Part of 
the Defendant, he directed an Attendance: Which was ac- 
cordingly hal. That he thought the Errors ſpecified to 
him, to be a ſufficient Foundation for a Fiat, in caſe the Party 
had been in C/fto-{yi But he could not find any Precedent 
for an Attorney General's granting a Fiat, when the Party 
was not in Cuſtody, The Writ of Error was not tendered 
to him, he ſaid, till laſt Night: And the Court was to fit 
this Morning. He was ready to liſten to any Method that 
could have been ſhewn to be proper: But none was propoſed. 
He added, that he thought Mr Wilbes could not be intitled 
to his Writ of Error, z;// he ſhould be in Cuſtody. He ob- 
ſerved, that this was not an Outlawry for Non- Appearance ; 
but an Outlawry upon and after Conviction, 


Lord Maxsriz19— Here are Two Motions made, upon 
the Detendant's appearing Perſonally in Court: One, for 
Committing him; the Other, for Bailing him. 


I am of Opinion againſt 40:4 thefe Motions. 


He ought to be brought in regularly, upon a Return of 
the Capias by the Sheriff. I have no Doubt but that we i 
take Notice of him, upon his voluntary Appearance as the 
Perſon outlawed; and Commit or Bail him: But we are not 
abſolutely bound io do it, without /ome Renſon to excuſe the 
going out of the regular Courſe. 


Ir the Defendant could ſhew that the Attorney- General r-- 
Fujed to take him up and bring him into Court, in order 70 
prevent his having this Advantage; or zf the Atrorney-G2- 
neral had in Fact uſed all Methods to take him up, and he 
had concealed himſelf and abſconded, and afterwards had 
come in thus voluntarily, zz order to /urprize; upon either 
of theſe, or any other es traordinary Ground, we ſhould be 
bound to interpoſe, and overlook the Impropriety of the De- 
fendant' s coming, inſtead of being 4 oug bt | into Court. 


Es - But 


r 
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But the real Cauſe of his Irregularity is the ſtrongeſt Ar. 
gument why we ſhould got give Way to a new Mode, liable to 
Miſconſtruction, and carrying a bad Appearance, It is 
notorious, that the Defendant has appeared very publickly : 
Why was he not apprehended ? = 


The Outlawry muſt certainly be diſpoſed of, before you 
can come at any thing % . The Judgment upon the Con- 


vickions can not, at preſent, be proceeded upon. 


could wiſh this Gentleman had been better adviſed than 
to have come thus prematurely, with a written Speech, to 
juſtify the Crimes of which he ſtands convicted; and to ar- 
raign an Order made by me. 


I am very happy in having this Opportunity of explaining 


my Conduct in making the Amendment that has been mentt- 


oned. If I was wrong, I ſhould think it more Honourable 
to acknowledge and reQtify any Error that | ſhould have 
committed, than to juſtify and defend it. The Application 
to me was, to amend the Word Purport” into Tenor.” 
Mr. Hughes, the Clerk in Court for the Defendant, agreed 
it to be amendable. I recollected a Caſe of the like Kind, of 
an Amendment of an Information juſt before Trial : And, 
looking for it, I found a Collection of ſuch Caſes. After 
reading One or Two, Mr. Philips, Attorney and Agent for 
the Defendant, was perfectly ſatisfied, and deſired me not to 
give myſelf any further Trouble; but faid ““ He con'd not 
% Conſent to it.” I ſaid, I did not want Conſent :” 1 
thought myſelf bound to order the Amendment; and 4d ſo. 
] had made ſome ſuch Orders before; and ] have made ſe- 
veral ſuch Orders ſince ; even in Que Warrants Informations. 
In this Cafe, it made no Alteration in the Defendant's De- 


fence. His Counſel never objected to it, nor took any No- 


tice of it. I think it right and ꝝual, and as of Conr/e - 
Not but that I am open to Conviction, and ready to hear 
what can be ſaid be ſaid to ſhew that it was wrong. 


Mr Juſtice YaTte—1f this Amendment was wrong, 
it will ſtill be open to the Conſideration of the Court; al- 
though the proper Opportunity of viyeRting to it was at //he 
Trial. In the Caſe of The King agaipſt Charle/aworth, an 
Information for forging a Warrant of Attorney “ to ac- 
knowledge Satisfaction upon a Judgment” was amended, 
without Coſts (the Proſecutor having been admitted a Pay- 


per,) and without giving the Deicndant Leave to plead dz 


nn. 2 Stra. 871. 


As to the two preſent oppolite Motions, one for commit- 
ung, the other for bailing the Defendant ; the ſame Anſwer 
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ſerves for Both : The Court can take no Notice of any 
«© Thing but what comes judicially before them,” We can 
not take Cognizance of this Matter, in the Method in which 


it now comes before Us: We can not take judicial Notice 


«© that this is the Per/en convicted or outlawed,” Mr. 
Browne's Caſe in Dyer 192. is clear and ſtrong, as to the Out- 
lawry. And as to committiag him upo the Convictions, that 
can't be done whiltt the Outlaaury is ſubliſting: The Outlaw- 
ry mult firſt be diſpoſed of, before we proceed upon the Con- 
victions. The judgment of Outlawry /u/fends all Proceed- 
ings upon them. The Judgments on the Convictions would 
probably be Fine and Impriſonment. But it would be ma- 
nifeſt Oppreſſion to ſet a Fine upon him, when all his Ef- 
fects ftand forfeited to the King already: And he is already 
liable to Impriſonment upon the Outlawry ; from which he 
can never be freed whilit that ſtands in Force. There can'c 
be two different Judgments for the ſame Offence: There 


can't be Judgment of Outlawry, and Judgment for the Mif- 


demeanour likewiſe, In the Caſe of The King and © ueen 


againſt Tippin, 1 V. & M. Salk. 494. the Detendant was 


* outlawed upon an In formation for a Miſdemeanour, and fin- 


ed 5oool. It was moved, on his behalf, that he could not 
be fined upon the Outlawry ; becauſe, in Miſdemeanour, the 
Outlawry does not enure as a Conviction for the Offence, (as 
it does in Caſes of Treaſon und Felony,) but as a Conviction 
of the Contempt for not anſwering ; which Contempt is pu- 
niſhed by the Forfeiture of his Goods and Chattels: Andif 
he might be fined now, he muſt be fined again, upon the 


principal Judgment. And the * fir/? was held to be irregu- j ſuſpe& 


lar: For, the Oatlawry in theſe Caſes is za? a Conviction ; this Word 
as appears by Flita 42. Duamvw's Quis pro contumacia et © firſt” to 


fuga utlagetur, non propter hoc convietus eft de facto priu- be an Error 
« cipali.” And there is a Caſe in Bro. Abr. Title Ulta- of thePrets; 


n ; and that it 
gary, pl. 26. where a Man was outlawed of Felony, and ould be 


taken by a Capras utlagatam, and detained in the King's p;,, » 


Bench; and divers Bills were brought againſt him in Cutto- 
dy of the Marſhal : And the Court would not ſuffer it. For, 
his Body Goods and Lands are the King's; And therefore the 
Plaintiff can not have the Effect of his Suit againſt him be- 
fore the Outlawry ; Bur if he obtains a Pardon, the Plaintiff 
ſhall be anſwered. If the Defendant in the pretent Caſe had 
come in &y Preceſ5, his Identity would have appeared. lf he 
had come in by Record, he might have applied to be bailed, 
either upon the Statute of 4, 6 V. C M. c. 18. (if that Sta- 
tute can be ſhewn to be applicable to an Outlawry on a M. 
demeanour,) or under the plenary Power of the Court upon 


the Circumſtances of his Caſe. But that Statute ſeems only 


to be applicable to civi/ Caſes. I mention this, only for the 


Conſideration of the Counſel, when it ſhall come before the 
Court. By the 5th Section, the Sheriff may take Security 
of the Defendant taken upon a Capias utlagatum, in Caſes 
„ where Bail is required, in double the Sum for which Bail is 

| | required.“ 


> 
f 
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«* required.” But how can the Sheriff, under the Directi- 
ons of this Statute, take Bail in double the Sum, in a Criminal 
Caſe ? How can the Sheriff 4yow what the Fine ul be ? 


Or why ſhould the Sum of the Fine be doubled? The Sta- 


tion; he not being at all in Cultody. 


tute ſeems to relate only to civil Caſes, and to mean ** dou- 
„ ble the Debt. 


The Defendant cught, in my Opinion, to have come hi- 


ther in a regu/ar Way : But as the Matter now flands, upon 


this voluntary Appearance, without Return of Proceſs or 


any Matter of Record whatſoever, the Court, can neither 
commit him nor bail him. 


Mr. Juſtice AsTox—T think there is but one Queſ- 


tion: And] ſhall keep to that. It is *© Whether he {hall be 


„ committed.“ The Attorney General prays us to commit 


a Man as an Out/ax, againſt whom he himielf would not 


iſſue Proceſs of Outlawry; though there does not appear to 
be any particular Circumſtances to prevent his iſſuing ſuch 
Froceſs. The Officers of the Crown might have exerciſed 
their Power by proper Proceſs : And then he would have 
been in Cuſtody. But they have not choſen to do ſo: And 
he remains as much at his Liberty, as he was before he came 


into Court. The Motion to commit him ſeems unneceſſary : 


And I ſhall not at.preſent, take Notice of any other Queſ- 


Mr. Juſtice WiLLxs 
Time, a judgment of Outlawry againſt the Defendant, who 
15 not an abſconding Perſon. The Attorney-General has not 
thought proper to iſſue Proceſs againſt him upon it. And 
now he comes into Court gratis, voluntarily, not by any Re- 
turn of Proceſs, or any Matter of Record. We can nut take 
any Notice at all of him; nor can we know, judicially ; - that 
„he is the Man.” I don't ſee why the Attorney-General 
mould demand of the Court to commit the Defendant upon 
this Outlawry, when he himſelf has long ſuffered him to go at 
large, without any Attempt to take him up, or even iffuing 
Proceſs againſt him, 85 


Nor HIN was taken by either of the two Motions ; 
namely, the Attorney-General's, “ that the De- 
fendant might be committed: or his own 
Counſel's, ** that he might be bailed.” 


On Vedneſday the 275th of April 1768, (a Week after the 
former Tranſaction,) Mr, V 7/kes having this Morning ſurren- 
dered himſelf to the Sheriff of Middle/ex upon a Capias utla- 
gatum which had been ſince the laſt Motion iſſued againſt 
nim, and being now in the Sheriff's Cuttody, was brought in- 


to Court by the ſaid Sheriff, upon the Return of a Habeas 


Corpus 


There has heen, for ſome 
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Corpus directed to him for that Purpoſe. In the nean Time, 


Mr. Attorney-General had granted his Fiat for a Writ of 
Error. Which he did immediately upon receiving an Aſſu— 


rance that Mr. Wilkes was in actual Cuſtody upon the Cagias 


urlagatum. The Return to the Habeas Corpus being read in 


Court, it appeared that the Defendant was charged with two 


Outlawries ; wiz. one on each Conviction for the reſpective 
Miſdemeanours before mentioned. A Writ of Error in each 
Cauſe was delivered into Court. 


The Outlawries, and the Writs of Error, and the A ſſign- 
ment of Errors, were exactly alike in both Cauſes: It will 
therefore be ſuihcient to ſpecify only One of each Sort. 


The material Part of the Outlawry, on which the Queſtion 
turned, was this, The Sheriff returned the Writ of Exigent 
executed and indorſed as follows“ By Virtue of this Writ 
«© to me directed, at my County Court held at the Houſe 
«© known.by the Sign of the 'Vhree uns in Brook-Areet near 
« Holborn in the County of Midd e/ex, the 12:h Day of July 
6 in the Fourth Year of the Reign of our preſent Sovereign 
Lord Georpe the hird now King of Creat-Britarn Sc. the 
«© within named hn Witkes was the firſt Time exacted, and 
% did not appear.” It goes on in the ſame Manner, till the 
* quinto exadtus ; vis at my County Court held af tte 
«© /ame Place the gth Day of Augu/t in the Year aforeſaid, the 
„ ſaid John Wilkes was a ſecond Time exacted, and did not 
appear: And fo, in the ſame Words, only changing the 
Days, co the 5th excluſive, Therefore by the Judgment of Ed- 
ward Umfrevi'le Eſq. and T homas Philips Gen: his Majelty's 
Coroners of the County of Mzddlejex, the ſaid John Wilkes, ac- 


- cording to the Laws and Cuſtoms of this Realm, is outlawed. 


The Writ of Error was verbatim as follows —=Of Eaſter Writ of Er- 


Term 1768, 8 6 3. Our Lord THE KING hath ſent to his ror. 


uſtices appointed to hold Pleas before him his Writ clofed 
in theſe Words (that is to ſay George the Third by the Grace 
of God of Great Britain, France, and /re/und King Defender 
of the Faith &c, To our juſtices appvinted to hold Pleas 
before us Greeting, foraſmuch as in the Record and Proceſs, 
as alſo in the Pubiication of an Outlawry againſt Zohbn Hikes 
late of W:/tmin/ler, in the Coanty of Mridd/z/ex Eiquire on a 
certain Information againſt the ſaid n Wilkes, tor print- 
ing and publiſhing a certain Libel! or Compotuon, intitled 


an Eſſay on Woman; heren the ſaid Jobn Wilkes is impeach- 
ed, and thereupon by a Jury of the County is convicted, as it 


is ſaid manifeſt Error bath intervened, to the great Damage 
of the ſaid John Hikes, as by his Complaint we are inform- 
ed. We, willing that the {aid Error (if any be) be duly amend- 
ed, and full and ſpeedy Juſtice done to the ſaid Fohn Wilkes 
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in this behalf, do Command you, that if the {aid Outiawry 
be returned before us as hath been ſaid; Then inſpecting 
the ſaid Record and Proceſs, you Cauſe further ro be done 
therein for annulling the ſaid Outlawry as of right, and ac- 
cording to the Law and Cuſtom of Ergl/a'd, ſhall be meet 
to be done. Witneſs Ourſelf at Veſtminſter, the Twenty- 
Seventh Day cf April, in the Eighth Year of Our Reign. 


Affienment And hereupon the ſaid John Wilkes comes in his proper 


Of Error. 


Perſon, and ſays, that in the Record and Proceſs, and alſo 
in the Publication of the aforeſaid Outlawry, there is a 
manifeſt Error, in this that there is xo /ufficient Information 
fled or exhibited againſt the ſaid n Wies, whereon to 
ground the Proceſs cf the Outlawry aforeſaid: By reaſon 
whereof, the ſaid Outlawry is void and of no Effect or Force 
whatſoever. There is alſo Error in this, that 20 pullic Pro- 
clamation whatſoever 1s mentioned to have been made at any 
open County Court, or at any General Quarter Seſſions of the 
Peace whatſoever, or at the Door of any Pariſh Church 
where the ſaid John Wilkes was an Inhabitant, according to 
the Exigency of the ſaid Writ of Capras cum Froclamatione c 
Therefore in that, there is manifeſt Error. There is alſo 
Error in this, That it is not ſhewn, nor does it appear by 
the Return of the Sheriff of Midaleſex, that the Sheriff of 
MiddizJ.x did caſe to te exafed the ſaid John Wilkes in the 
faid County of Middlejex, from County Court to County Court. 
until he was outlawed according to the Law and Caſtom of 
England, as the ſaid Sheriff, by the ſaid Writ of Exigent is 
commanded; and that it is not ſhewn nor does it ap— 
pear by the Return of the Sheriff of Midaleſex, that the 
Tajd Jehn Wilkes was a firft, ſecond, third fourth and fifth 
Time exadted at the County Court of the County of Middleſex, 
as by the Law of the Land he ought to have been before he 
was outlawed : Therefore in that, there is manifeſt Error, 

— There is alſo Error in this, that in the Record and Pro- 
ceſs aforeſaid, and in the Publication of the Outlawry 
aforeſaid, it is 20 where expreſsly ſhewn that the Place 
called Brook STREET (if any ſuch there be) where the 
ſeveral County Courts are ſuppoſed to have been held, at 
which the ſaid John Willes is ſaid to have been exatted, 
15 IN Tux COUNTY OF MIDDLESEX, or in any or what 
ober County. Therefore in hat, there is manifeſt Errcr, 
"There is alio Error in this, that it does not appear that any 
Tudgment of Outlawry was given or pronounced againſt the 
ſaid John Wilkes; or, if any ſuch Judgment was given or 
pronounced, in what Form the ſame was ſo given or pro- 
nounced ; as it ought to have been done, in order that the 
Legality and Propriety of the ſaid [Judgment might have been 
ſeen and examined: But in the Record and Proceſs afore- 
ſaid, and in the Publication of the Outlawry aforeſaid, Re- 
ference and Relution only are had to ſome Judgment not 
me wn or expreſſed, but ſuppoſed to have been before given 
E. . | againſt 
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againſt the ſaid /n Wilkes, Therefore in that, there is 
manifeſt Error. Wherefore the ſaid Fobn Wilkes prays that 
the Outlawry aforeſaid, for the Errors aforeſaid and other 
Errors appearing in the Record and Proceſs aforeſaid, may 
be reverſed and held for nothing ; and that he may be re- 
ſtored to the Common Law, and to all which he hath loſt 
by Occaſion of the Outlawry aforeſaid, W:s.—And William Joinder in 
De Grey, Eſquire, now 4 ttorney-General of our preſent Error. 
Sovereign Lord the King. preſent here in Court in his proper 
Perſon, having heard the Matters aforeſaid above aſſigned 
for Error, for our ſaid Lord the King ſaith, that neither in 
the Record and Proceſs aforeſaid, nor in the Publication of 
the aforeſaid Outlawry, is there any Error: And he prays 
that the Court of our ſaid Lord the King now here may pro- 

ceed to the Examination as well of the Record and Proceſs 
aforeſaid, as of the Matter aforeſaid above aſſigned for 


Error; and that the Outlawry afoiclaid may in all Things be 
afſirmed. ä 


Lox Maxsriklb—Let the Writs of Error be al- 
lowed. 8 | | 


His Lorpsulr then aſked the Attorney-General, 


% to awhat Priſon he prayed that the Defendant might be 
committed.“ . | 


Mr. Attorney-General anſwered—** To the Mar/hal.” 


/ 


oRD MaxsrieiD—Let him be committed to the 


Marſhal. ' 
Mr. Serjeant Gn moved that he might be admitted to 

Bail, on 4 © 5W.& M. c. 18 * which, he ſaid, extended to“ Vile 84. 
Caſes of Mi/demeanour. He was ſupported by Mr. Recorder 

Of Londen, Mr. Mansfield, and Mr. Davenport. 


They urged the Spirit Scope and Deſign of this Statute, 
as well as the Words of it, as Arguments to prove th t it 
extended to Miſdemeanours ; and that the Preamble and 
enacting Part of it do, Both of them, apply to Mr, WW ilkes's 
Caſe : And they ſaid, that even if the Words were doubtful, 
the Conſtrution of them ought to be ſuch as would be 
moſt favourable to Liberty. But theſe Words are exprels : 
They include a// Cauſes, except Treaſon and Felony. 
For the more eaſy and ſpeedy Reverling of Outlawries in 
* the Court of King's Beach, Be it enacted that no Perſon 
«© or Perſons whatſoever who are or ſhall be outlawed in the 
„ ſaid Court, for any Cauſe Matter or Thing woatſjever 
«« (Treaſon and Felouy ozly excepted,) ſhall be compelled 
«« 40 come in Perſon into, or appear in Perſon in the ſaid 
«© Court, to reverſe ſuch Outlawry ; but ſhall or may ap- 
„ pear by Attorney and reverſe the ſame, except where 
„ ſpecial Bail ſhall be ordered by the ſaid Court.“ Caſes of 

| | 8 Mäiſdemeanour 
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Miſdemeanour are within the ſame Miſchief as Civil Caſes: 
And it extends to Outlawries after Conviction of Miſde- 
meanours, as well as to Outlawries upon meſne Proceſs. If 


the Queſtion ſhould take a long Time in diſcuſſing, the De- 


fendant may be actually puniſhed by an Impriſonment upon 
the Outlawry, though it ſhould be at laſt reverſed ; or ſtill. 
more unjuſtly, in caſe it ſhould afterwards appear that no 
Puniſhment ought to be inflicted upon the Convictions them- 
ſelves. In civil Caſes, a Pardon is of Courſe, upon paying 
the Debt and Coſts: But a Defendant outlawed upon meſne 
Froceſs for a Miſdemeanour has no ſuch Opportunity of get- 
ting rid of the Outlawry. He ought to have an Opportunity 
of putting himſelf in a Condition of being amenable to 
the Juſtice of his Country. Though ſome of the Expreſſions 
in this Statute may ſeem more applicable to civil Caſes, 
yet there are general Words ſufficient to take in criminal 
Miſdemeanours. They mentioned Sir John Read's Caſe. 
and that of Matthias Earbury in 1723. 


Mr. Attorney General (Mr. De Grey,) Sir Fletcher Norton, 
and Mr. Morten, on the other Side, argued that this Statute 
relates only to civil Caſes ; and not to criminal Miſdemean- 


cours. The Expreſſions of it relate to civil Property. It can 


® VideS 2. 


relate only to ſuch Caſes where a Defendant can appear by 
Attorney. The Preamble * ſays ©* Whereas divers Perſons 
are proſecuted in the ſaid Court of King's Bench, to Out- 
* lawries for Debts, Treſpaſſes, or other Miſdemeanours ; 
and there is no Reverſing ſuch Outlawries but by the per- 
«© ſonal Appearance of the Perſons outlawed : So that the 
<© Perſons arretted upon ſuch Outlawries, if poor, lie in 
* Prifon till their Deaths ; but if able, it coſts them very 
% dear to reverſe the ſame Outlawries.” The former of 
theſe Words relate to Property: The latter, to Actions for 
malicious Proſecutions and ſuch like. The whole relates only 
to civil Suits, And as to Earbury's Tale, they ſaid it was 
neither a direct Determination, not any Authority in the 
prelent Caſe. | | 


Serjeant Glynn replied, that Treſpaſſes” include all other 


Actions not ariſing ex Contradtu And Miſdemeanours“ 


muſt mean Ofences. ** All Cauſes, Matters, and Things,” 
certainly include criminal Offences and Miſdemeanours. 
And the Statute ſpeaks of Outlawries in general. It is not 


reaſonable, that the Defendant ſhould undergo the Penaity 
of a Contempt for withdrawing from Juſtice, when the very 


Validity of the Outlawry itſelf is ia Queſtion. And Ear- 
bury's Caſe, though it was not an Outlawry after Conviction 


(as this is,) yet clearly proyes ** that this Act does relate 


„ to Miſdemeanours:“ For, the Judges were all of chat 
Opinion. | 
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Loa b MaxsriELD- God forbid that the Defendant 
ſhould not be allowed the Benefit of every Advantage he is 
intitled to by Law. 


It is to be conſidered, Bos he is in Cuſtody. 


After Convi&'on, if he had been preſent in Court, he might 
have been committed: If not preſent, he might have been 
taken by a Capias. 


It is, indeed, in the Diſcretion of the Court, to bail a 
Perſon ſo circumſtanced. 


But Diſcretion, when applied to a Court of Juſtice, means 
found Diſcretion guided by Law. It muſt be governed by 
Rule, not by Humour; It muſt not be Is. vague, 
and fanciful ; but legal and regular. 


This Defendant was not preſent, when convicted. He 
afterwards withdrew from Juſtice, and was outlawed : And 
a Capias utlagatum has now iſſued; and he is in Cuſtody 
upon 1t. 


If a perſon convicted be taken upon a Capias pro Fine, he 
is liable to be committed, unleſs the Profecutor conſents to 
his being bailed. This is the common Courſe of Proceeding ; 
though it is uſual to admit to Bail, upon the Proſecutor's 
conſenting to it. In the Caſe of the Journeymen [aylors, 
and again in that of the Weavers, the Deiendants were 
by Conſent bailed, and by Conſent were not to appear till 
called upon. But I do not remember any Caſe where ſuch 
a Perſon has been bailed awizhaut Conſent. When a Ferſon 
ſo convicted is committed, ſuch Commitment thail be taken 
into Conſideration by the Court when they come to pro- 
nounce their Sentence upon him, and ſhall go as Part of his 
Puniſhment, 


Here, the Defendant is in Cuftody under the Conviction: 
For, he is in Cuſtody upon the Capzas ui/agatum, which iſſued 
upon his Conviction. 


Now, whatever Doubts there may be about what zg within 
the Act of Parliament of the 4 5,7, H M. c. 18. it is 
molt certain that a Perſon convicted of a Miſdemeandur is 
not within it; becauſe his Caſe is not a bailaible Caſe. 
Nothing therefore can be clearer, than that ſuch a Perſon 
is not within an Act of Parliament that relates only to bail- 
able Caſes, This Act relates to Caies where no ſpecial Bail is 


. required, and to Caſes where ſpecial Bail is required :* And vide 8 5. 
the 
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* Vide S2. 


the Sheriff is directed what to do in either Caſe, Where the 
Caſe is bailable, the Defendant is to be diſcharged upon the 
Security Bond. But even in ci Actions, he could not be 
bailed, where he was not bailable: He is only to be put into 
the ſame Condition as if he had not been outlawed at all, 
If the Outiawry was after Judgment in Debt, or any other 
civil Action, and the Defendant was not bai/able before the 
Outlawry, the Act did not make ſuch Defendant bailable, 
who was not ſo before the Outlawry. I am clear, that this 
Cale is net within the Act. 


Mr. Juſtice VarEs was alſo clear in the ſame Opinion. 
tt is ſaid, that Miſdemeanours of a// Kinds are within the 
*+ Words of this AR, as well as within the Scope and Mean— 
ing of it.” But Mildemearovrs are here * connected with 
Debts and Freſpaſes: which are Deſcriptions of vil Ac- 
tions: And iv may the Word Miſdemeanour”? be, This 
Act might, in the general Words of the Preamble, have a 
View tw Actions of Conſpiracy, Deceit, or popular Actions 


upon Penal Statutes ; (on which an Outlawry was given by 


24 Ja. i. . 4) And taking the Whole of the Act together, 
therz can be no Doubt about it: For, it muſt be conſtrued 
of thoſe Caſes where the Clauſes of the Act are pradicatl: ; 
Which, in the preieat Cale, they are at. A Conviction in 
a criminal Cate can not be within this Act. The Sheriff is 


directed by it, ©* to take Security of the Perſon outlawed, 


in the Penalty of double the Sum for which ſpecial Bail is 
required.“ But the Sheriff can't rake Bail of a Perſon after 
his being convicted of a Crin:e. The Sheriff can't form his 
own Idea of the Offence, or ſettle a Sum wherein he ſhould 
take the Bail of ſuch a Perſon : Nor can he require Bail in 
duuble the Fine, or any Thing more than what the Fine fhall 
be axed at; which is uncertain and future. The concluding 


Words of the Security-Bond, ** and to do and perform ſacn 


«« Things as ſhall be required by the ſaid Court,“ mean put» 
tivg in Bail to a new Action, pleading within a limited Time, 
putting the P'laintiff in the ſame Condition, and ſuch like 
Matters. And it ſhould be conſidered, how the Law flood in 
civil Cafes, ore this Act of Parliament; and that no Bai! 
could then be taken ca a Capias ultagatum. Vide 13 C. 2. 


fiat. 2. c. 2. 14. 


What 1 have been ſaying, may throw /ome Light upon this 
Act of Parliament. But | confine my Opinion, to its being 
an Outlawry afrer Convidion in a Cr.minal Cale ; which can 
not be a Cale within this Act of Parliament. | 

If a Deſendant is taken upon a Capias pro fine (or pro re- 
demplione,) it is an Execution ; and no Sheriff can take Bail 
of nim: It is a Favour, if the Court does it. By 5 E. 3. c. 
12. no Pardon for an Outlawry ſhall be granted, till the 
Chascellor is certified that the Plaintiff is ſatisfied of his 
Damages 


1 Hilary eim 1a Geo. 3. .. 


2541 


Damages. In a criminal Caſs, if the Party be convictec, 
and a Capias ad Satisfaciendim iſſues, and he is taken up. 
it, he is in Execution, to make Satisfaction; and the Sheriff 


can never foretell, before the Court have given the final 


Jodgment, what that Satisfaction is to be, on which he 
ſhould admit the Defendant to Bail, on the Cafras wtla- 
gatum Ile has nothing to direct himtelf by. No Clauſe of 
this Act can be put in Execution, on an Ontlawry upon a 
Conviction in a criminal Caſe. Therefore | am of Opinion, 
that the preſent Cate is get within it. | 


| Mr. Joſtice AzToONn—] am of the ſame Opinion. I 
think, this Act of Parliament relates only to coil Actions. 
This 1s evidently the true Spirit of it. It can't be imagined, 
that the Act can mean to allow of a Defendant's appearing 
by Attorney, in Caſes where the Defendaut is obliged to ap- 
pear perſonally and can't appear by Attorney at all: Neither 
can it extend to taking Bail in Caſes not bailable. Bur 
ſurely it can extend to Caſes of criminal Miſdemeanours, 
after Conviction; becauſe, in ſuch Caſes, a Defendant is 
not intitled to be bailed at all. Outlawries after Conviction 
are very different from the Caſe of Outlawries for Non- 
Appearance upon meſne Proceſs. After Conviction there is 
no Caſe where it has been holden that the Defendant has a 
Right to be admitted to Bail. In an Ovtlawry after Convic- 
tion for Miſdemeanour, no Sheriff could take Bail: And 
conſequently this Act could not have any ſuch Cale in View, 
or be meant to extend to 1t. - 0 


Mr. juſtice WII I ESt is clear that the Defendant 
has no Right to demand being admitted to Bail. This is an 
Outlawry afrer Condichion. If it ſhould be granted that he 
is intitled to be bailed upon the Ozr/azwry, yet as he ſtands 
convicted of the Crime, he muſt be committed upon the 
Conviction. UL his Statute is indeed as obſcure a One as any 
in the Statute Book: It is difficult to aſcertain its true 
Meaning. Therefore I don't chooſe to give any direct 
Opinion about its Fxrenr; unleſs it ſhould become abſo— 
lutely neceſſary for me to do ſo. As the preſent Cale arites 
upon an Outlawry after Conviction, it is clearly not a Cale 
within this Act of Parliament. In Treaſon and Felony, 


Outlawries were Convictions of the Fact: And therefore 


they are particularly excepted out of this Act. But Out- 
lawries in Caſes of Miſdemeanour are not Convictions of the 
Fact: Yet after actual Conviction of a Miſdemeancur, the 
Deſendant is not intitled to Bail; whether he be or be not 
outlawed, Even in a c:wil Action, a Perſon outlawed after 
Judgment could not have a Pardon, till Payment ot the 
Debt. In the preſent Caſe, it would be merely nugatory, 
to diſcharge the Defendant upon giving Bail to proſecute 
his Writ of Error upon the Outlawry, when we muſt imme- 
diately commit him upon the Conviction, TTow can the She- 

rift 
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riff know, at the Time of the Defendant's being taken upon 
the Cafias utlagatum, whether the Court will at all aamit 
of ſpecial Pail, or not? Or if they ſhould, how ſhall the 
Sheriff know in what Sum it ſhall be? Or, if he ſhould be 
fined, what will be the Amcunt of his Fine? Clearly, an 
Outlawry after Conviction of a Miſdemeanour is not within 
this Act; whatever elſe may be within it. 


Tag Cour having thus declared their unanimous 


Opinion * that Mr. Wilkes, under his preſent Circuſtances 


of ſtanding convicted of a criminal Miſdemeanour, had no 


«© Right to demand being admitted to Bail, under thie Ad of 


« Parliament ; 


His Counser moved that he might be bailed, upon the 
Foot of the gener al Diſcretion which the Court would exer- 
ciſe, of bailing or committing a Perſon convicted of a Miſ- 
demeanour, according to the particular Circumſtances of 
his Caſe : Which they alledged to be ſufficient, in this Gen- 
tleman's Caſe, to induce the Court to permit him to remain 
at Jarge, under proper Bail. Public Juſtice was not intended, 
they ſaid, nor at all likely to be evaded. He had always 
been amenable to Juſtice : He now ſurrendered voluntarily, 
Indeed, little Care had ever been taken to apprehend him, 
He always appeared publicly upon the Huſtings, both in 
London and Middleſex ; and he is Member of Parliament for 


the latter County. | 


Loxzd MansFitELD—lI have ſaid, ** that I knew no 


„% Caſe where a Perſon convicted of a Miſdemeanour has 


c been admitted to Bail without Conſent of the Profecutor.”? 


If any Gentleman knows apy ſuch Caſe, I ſhould be glad to 


be informed of it: I know of none. We can not therefore 
do it, if the Attorney General does zb conſent. For, we 
muſt act alike in all Caſes of like Nature: And what we do 
now, ought to be agreeable to former Precedents, and will 
become a Precedent in future Cafes of a like Kind. | 


Tax Cour declining to Bail him without the Con- 
ſent of the Attorney General as proſecuting for the Crown, 
he was | 1 


9 


CoMMITTED to the MARSHAL. 


His Counſel then moved for a Rule to bring him up to 
Morrow, to aſſign Errors. Which was GRANTED. 


There were two Rules. The former was this, The 
„ Defendant being brought here into Court, in Cuſtody of 


„ the Sheriff of the County of Middleſex, by Virtue of a 
| DR e 
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«« Writ of Capias utlagatum, IT 15 ORDERED upon the 
«© Motion of Mr. Attorney-General, that the ſaid Defendant 
«© be now committed to the Cuſtody of the Marſhal of the 
«© Marſhalſea of this Court, to be by him kept in ſaſe Cuſ- 
„ tody until he ſhall be from thence diſcharged by due Courſe 
« of Law. And the ſaid Defendant now here in Court pro- 
«© ducing a Writ of Error, and praying Oyer of the Record, 
«© IT 1s ORDERED by this Court, that the ſaid Writ of 
«« Error be allowed. On the Motion of Mr, Attorney-Ge- 
,  Reral.” | 


The other Rule “ that the Marſhal or his Deputy bring 
* the Defendant up to Morrow, to aſſign Errors,” was a 


diſtinct Rule; and was taken upon the Motion of one of the 
Detendant's Counlel. . 


On Weane/day the 4th of May 1768, (a Week after mak- 
ing the laſt mentioned Rule) The Defendant having aſſigned 
Errors upon the Record of the Outlawry, and the Crown 


| having joined in Error; * (All which was, by Conſent ons see the 
both Sides, privately tranſacted between the Agents, with- Joinder in 
out actually bringing Mr. Willes into Court ;) Error, ante 
| p 1537. at 
Mr. Davenport moved to make the Joinder in Error a the End of 


Concilium + And Saturday next was agreed upon as the Day 1 


on which it was to be argued. 


Accordingly, on Saturday the 7th of May 1768, it was 
argued, by Serjeant Cn on the Part of the Defendant, and 
Mr. Thurlow on the Part of the Crown. It was very well 
argued on both Sides: But it would draw this Report out in- 
to an inſufferable Length, if the Particulars of it ſhould be 
here inſerted. 


The great and capital Error that the Serjeant inſiſted upon, 
was the Inſufficiency of the Return in not ſhewing that the 
Defendant had been five Times exacted from County-Court 
to County-Court, till he was outlawed, as the Law dire&s, 
and the Writ requires, He argued that this ought to ap- 
pear certainly and preciſely upon the Sheriffs Return; 
That Outlawries are odious; and that the Court will intend 
nothing in Support of ſo cruei a Proceeding, but, on the 
contrary, liſten to the leaſt Objection of Error in it. And 
here, the firſt ExaQtion does not appear to have been made 
in the County of Middliſeæ; nor any of tte lubſequent Ones, 
which are ſaid to have been at the ſame Pace with the firſt. 
The Words near Holbourn in the County of Mrddle/ox” 
do not import its being in the County. Bettides, the Lime 
and Place of the zd, zd, 4th and 5ch h xactions ought to 
have been particularly ſpecified and deſcribed : and not by 
Reference only to the firft, Moreover, the Sheriff ought to 


have 


kd 
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at 


have itated the Proclamations explicitly and particularly, and 


the particular Manner and Circumſtances of them. He alſo 


made a (Queſtion ©* Whether an Outlawry lies upon an Ja- 
** formation.” And he concluded with an Objection to the 


Intormation, as not being properly exhibited ; being ex- 
hibited by his Majeſty's Solicitor-General, without taking 
any Notice of the Vacancy of the Office of Attorney-Gene- 
ral: Whereas the Attorney-General is the known and pro- 
per Officer of the Crown for this Purpoſe ; and the Solicitor- 
General has zo ſuch Right. 


He cited a great Number of Caſes and Precedents, in Sup- 
Port of his Objections. 


Mr. Thurlow defended the Regolarity of the whole Pro- 
cceding, by Reaſon, Argument, and Practice: And he alſo 
cited a great Number of Caſes and Precedents, to ſupport 


his Arguments and Allegations. 


To which Mr. Serjeant Glynn having replied; and the 
Counſel far the Defendant having declared ** that they did 
not deſire a ſecond Argument.” 


THe Covunr ſaid that the very great Number and 


Variety of Authorities and Precedents that had been pro- 


duced and very ably urged on both Sides, deferved and 


would require their mature Conſideration ; and directed Co- 


pies of the Records cited on both Sides to be laid before 
them ; or at leaſt One Copy of each Record, which they 


would deliver over from One to Another. 


On Saturday the 14th of May 1768, (a Week after the 
before mentioned Argument) after Lord MANSPTIELD and 


Mr. Juſtice YaTEs were gone, 
Mx. Davenport moved for a Rule to bring the Defendant 


upon Monday, in order to be bail:d : But he had no Affidavit 
of any particular Circumſtances to induce the Court to grant 


ſuch a Rule. 


Mr. Juftice AsTon did not fee, he faid, how the 
Court could bail him, without any particular Circumſtances 


being laid before them, when they had already and ſo lately 


determined, after a full Hearing of Countel on boch Sides, 
* that he was i» Execution upon the Outlawry after on- 
«« wvifion of Mildemeanours, and was 2 admi//ible to Bail.“ 
He would not therefore, after Two of the Four judges 
weere gone away, make ſuch a Rule as was prayed : But 
Mr. Davenport might move it again, if he pleaſed, on 
Monday Morning at the fitting of the Court; and that 


would allow i ime enough for the Defendant's being 
brought 
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brought up the ſame Day, to be bailed, if the Court ſhould 
think it a reaſonable Motive. 


Mr, Juſtice WitLts was of the ſame Sentiments with 
Mr. Juſtice AsTon ; and agreed to Mr. Davenport's having 
Leave to move 1t at the ſitting of the Court on Monday. 


Upon Monday the 16th of May 1768, the Court being 
then full, 


Mr. Davenport accordingly renewed his Motion. He could 
only urge, that there were but two Grounds of Impriſonment: 
One, for Security; the other, for Puniſhment. The former failed 
in the preſent Caſe z becauſe Mr. Willes had always voluntarily 
ſurrendered : The latter failed, becauſe it was premature; For, 
the Caſe was not yet ripe for judgment upon the Conviction ; 
and the Validity of the Outlawry was at preſent doubtful. 


Mr. Davenport, upon being aſked by Lo Mansv1ELD, 
Whether he had given Notice to the Attorney-General, 
of this Motion,” owned that he had not. 


LorD Max 5F1E1.—However, it can't prevail be- 
cauſe the Defendant is in Cuſtody after Conviaion + Which is 
a Cuſtody in Execution. It is not a Cuſtody for Security only; 
but goes in Part of the Puniſhment, and will be taken into 
Conſideration, upon the final Judgment: And ſo we told 


you before It was ſo in Lookup's Caſe, and in the Caſe of“ Vide ante, 


a Welch Clergy man. 


A Defendant in Execution upon an Outlawry after Convic- 
tion of a Miſdemeanour, in Crown Proſecutions, can't be 
admitted to Bail without the Conſent of the Attorney-General. 


If the Court had been of Opinion, upon the laſt Argument, 


to reverſe the Outlawry, yet the Defendant mult have conti- 


nued in Cuſtody upon the Convietion, 


Errors upon Outlawries have ſeldom been ſolemnly argued. 
This Writ of Error has been ſolemnly and exceedingly well 
argued : And the Matter deſerves to be ſeriouſly conſidered. 
What is determined upon folemn Argument eſtabliſhes the 
T.aw, and makes a Precedent for future Caſes ; Which is not 
the Caſe of Queſtions agreed by Conſent of Parties, or never 
litigated. Thzs will be a Precedent. 


The Court, in all Caſes (without regarding who is the 
particular Defendant,) leans to the Reverſal of Outlawries ; 
becauſe the Puniſhment of the Outlawry 3s often greater than 
the Peniſhment of the Offence itſelf. Here, the Defendant 
had the Merit of coming in voluntarily : not being brought 

Part IV. Vor. IV. 8 1 in 
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in by Proceſs and in Cuſtody. But the Court can't make Er- 
rors; nor reverſe for Errors which do not exit, or which they 
can not ſee; They muſt be ſatisfied, that there are Errors; 
If the (ourt had been ſatisfied on any one Error aſſigned, they 


would have reverſed the Outlawry for that Error. We did, 


ſeveral of us, when we came into ' ourt, ſeem to think that 
the Want of Proclamations was a Flaw : But my Brother YaTEs 


doubted Whether Proclamations were at all neceſſary in ſuch 
*« a Proceeding as this.” I wiſh that the Frecedents and Acts 


of Parliament may be looked into, to ſee ©* whether Proce/s 
«© of Oatlawry will lie upon informations for Miſdemeanours; 
as well as to ſee whether Proclamations are neceſſary or not, 
« upon Proceſs of OutJawry after Convictions for Miſde- 


.*© meanours.” I defire that the Counſel will apply them 


felves to ſearch into this Point, Whether Proceſs of Out- 
© lawry will at all lie upon Informations for Misdemeanours.” 
And, as many Precedents have been already cited and pro- 
duced, I deſire alſo that the Precedents may be left with us, 
for our Peruſal and Conſideration. 


Mr. Juſtice YaTEs—T ſhould have thought that what 
was ſaid by the Court upon the former Argument, would have 
been ſufficient to have ſpared the preſent Motion. The Matter 
was then largely and very well argued; and the Court explain- 
ed their Sentiments very fully at that Time : Their Opinion 
was, that the Defendant being in Execution, he could no? 
«© be bailed, wvzthout Conſent of the Attorney-General on the 
«© Partof the Crown.” To Bail him upon the mere Affignment 
of Errors, would be Prej::4ging upon the Errors: It would 
preſuppoſe that they were fatal. He is at preſent in Exe- 
cution ; and can't be taken out of Execution, without Conſent 
of the Attorney-General on behalf of the Crown. 


But ſince this Matter is again brought upon the Tapis, it 
gives me an Opportunity of ſuggeſting my own Doubts. JF 
Proclamarions are zece//ary, I ſhould think this Return to be 
clearly bad: But if Proclamations are not neceſſary, it is then 
immaterial when, or where, or how they were made. As to 
what has been ſaid about the Expreſſion * at my County- 
* Court” not being determinate, becauſe he might be Sheriff 


* Vide ante of zavo Counties *—there are two Authorities which either 


2530 and 
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were not mentioned at the Bar, or (at leaſt) were not fully 
ſtated. One of them is 1 Ventris 108. where an Outlawry 
was reverſed for that the i'roclamations were returned to be 
* ad Comitatum eum tent. apud ſuch a Place in Comp. præ- 
dict;“ and not ſaid ** pro Comitatu :” For anciently one 
Sheriff had two or three Counties, and might hold the Court 
in One County for Another. The other of thoſe Caſes is in 
2 Roll's Reports 52. Robert A der's Caſe ; who was outlawed 
for Murder : And it was moved for Error, that the Sheriff re- 


turned“ ad Comitatum mean tentum apud D. in le County | 
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<« de Northumberland * and did not ſay * Comitat. meum 
« Northumbrie tentum, &c.” And this was holden to be 


Error, by the Court; according to the Caſe in 6 H. 4. where 


it is returned ad Com. meum Smer /ett tentum.” And there- 


fore it was holden erroneous : For, One may be Sheriff of 


Surry and Suſſex, and alſo of Huntingtonſbire and Cambridge- 
Fire. But this is not poſlible in the Caſe of the Sheriff of 
Middleſex. The Sheriffs of London have been immemorially 
the Sheriff of Middleſex : Therefore he could not have two 


Counties. But 1 ſhould always incline to favour Errors aſſign- 


ed in Outlawry ; becauſe it is more juſt and right, that ſudg- 
ment ſhould be given upon the Conviction for the Of?xce. 
Therefore, my Doubt being againſt the Errors aſligned, 
I ſhould be unwilling that more regard ſhould be paid to it, 
than it ſhall appear ſtrictly to deſerve: And I would not have 
propoſed it, if I had not thought it incumbent upon me to 
communicate it, ſince it has occurred to me, and ſeems to 
me to have more Weight than perhaps it might appear to 
Others to have. | 


But my Lord's Doubt is a very material one Whether 
re the Offence charged in the Information is /uch a Crime as 
«© will warrant an Outlawry.” 


The 18 Ed. 3. Stat. 1. c. 1. * has negative Words in it, vid, alte 
in the printed Edition of the Statutes ; though it is ſaid not Stat. 2.6. <, 


to be ſo in the Parliament-Roll. At Common Law, Outlawry 
lies only for Treaſon and Felony, as I apprehend. Therefore 
the Court will be glad of hearing the Arguments at the Bar, 
to aſſiſt their Inquiry in this Doubt. | $7 


Mr. Juſtice AsTox.—The Opinion of the World 
ought not to weigh at all with the Court in forming their Opi- 
nion upon the Validity of the Errors aſſigned upon this Out- 


lawry. If one flat, deciſive Objection had clearly appeared, 


the Court would have immediatly given their Opinion, upon 
the firſt Argument. I was not ſatisfied, myſelf, that the 
z*#inor Objections had ſufficient Force in them: And as to the 
greater Ones, the Counſel for the Defendant ſeemed to me to 
be too ſanguine and too much attached to their own Opi- 


nions, when they declined the Offer of a further Argument, 


when the Court wiſhed to be farther informed by hearing it 
argued again. But this Doubt which my Lord has mention- 
ed, Whether Proceſs of Outlawry will lie for the Crimes 


charged in theſe Informations,” is a very material One, 


and ought to be well conſidered. It may be neceſſary to look 
into Bracton and other Books; and the Statutes of 18 E. 3. 
Se. 1. c. 1. and St. 2. c. 5. and 1 E. 1. c. 20. and a Caſe in 
the Year-book of 35 H. 6. fo. 6a. fl. g. that Proceſs of 
„ OQutlawry did not lie; becauſe the Action was not for a 

| "= S £0 ee" 'T'ort 
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Fort ſuppoſed to be done wi et armis.” It may be a doubt 


«© Whether Proceſs of Outlawry lies on Informations of this 
«© kind, for Offences which though expreſſed to be done v 
© et armis, are not really done with actual Force.” The 18 
Ed. 3. Stat. 2. c. 5. ſays “ that no Exigent ſhall go, where a 
«© Man is indicted of Treſpaſs, if it be not againft the Peace, 
or of Things contained in 18 E. 3. Stat. 1.” And though 
the Words zemy des autres” are not to be found in the Par- 
liament-Roll, yet they are in ſeveral Manuſcript Copies. 
Theſe Things deſerve to be maturely conſidered. 


It is proper alſo to inquire into the Practice and Precedents ; 
and to ſee whether they have been uniform and concomitant. 
Treſpaſſes in Parks may be effeQually done, without actual 
Force. | 


The Court will not keep back their Opinion, without hav- 
ing ſufficient Ground for Doubting, and a Neceſſity of taking 
Time to ſatisfy their Doubts : On the other hand, they will 
not give their Opinions over-haſtily and prematurely, merely 


to gratify the Humours or Paſſions of Mankind. 


Mr. Juſtice WII IESs concurred that the Defendant 
was not bailable; being ix Execution upon the Outlawry after 


Conviction. He thought, with Mr. Juſtice Aon, that the 


Defendant's Counſel were in the wrong when they declined a 
ſecond Argument, which might have given the Court further 


Light. He expreſſed his Inclination towards the Reverſal of 


Outlawries, on Account of the Severity of the Judgment 
upon them, which ſometimes exceeded what would be the 
Puniſhment upon the Conviction itſelf. 


For the Reaſons above particularized, 
Mc. Davenport took Nothing by this Motion, 

On Wedneſday 8th of June 1768, (being the Sixth Day of 
Trinity Term 8 G. 3.) Mr. Attorney-General and other Coun- 
ſel for the Crown were further heard. But the Counſel for 
the Defendant reſted their Caſe upon the former Argument. 


Lord MANSFIELD expreſſed himſelf to the following 
Effect. 8 


Grear Pains have been taken, and great Searches have 


been made, ſince the laſt Argument; not only (as | ſee now) 
by Mr. Attorney-General and Thoſe he has employed, but 
by SoME of Us. I ſay Some of Us” ; becauſe I cannot, 
with Truth, aſſume the Merit to My/e/f : The Load of 
eber Buſineſs which lay upon me, made it impoſſible. But 


from 
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from the able Aſſiſtance of Thoſe who have taken the Trouble 
to make Searches and to collect Materials, I think I am 
now thoroughly Maſter of a Subject which I] am not at all 
aſhamed to ſay I knew very little of before: And I never 
give a judicial Opinion upon any Point, until I think I am 
Maſter of every material Argument and Authority relative 
to it. It is not only a Juſtice due to the Crown and the Party, 
in every Criminal Cauſe where Doubts ariſe, to weigh well 
the Grounds and Reaſons of the Judgment ; but it is of great 
Conſequence, to explain them with Accuracy and Preciſion, 


in open Court; eſpecially if the Queltions be of a. general 


Tendency, and upon Topics never before fully conſidered and 
ſettled ; that the criminal Law of the Land may be certain 
and known. | 


OuTLawRY is a very important Part of that Law. Yet it 
is no Wonder, that the Forms and Method of Proceeding are 
ſo little attended to, and ſo little underſtood : For, this is 
perhaps the firſt Occaſion where any Queſtion of Law, upon 
a Writ of Error to reverſe an Qutlawry in a Criminal Caſe, 
ever underwent a ſerious Litigation. 


 Oatlawry in civil Actions is conſidered as in the Nature of 
Civil Proceſs, to compel an Appearance to the Suit; or, 
if after Judgment, to procure Satisfaction. The Forfeiture, 
though nominally to the King, yet in Truth goes to the 
Plaintiff, towards Payment of his Demand. If the Outlaw 
appears, pays all the Coſts, puts in ſufficient Bail, and does 
every Thing he can to put the Plaintiff in as good a Condition 
as he would have been 1n originally ; Or if, after Judgment, 
the Outlaw pays the Debt and Coſts; the Court reverſes the 
Outlawry upon Motion, awirhout any Writ of Error. The 
Form of the Reverſal always is, For the Errors aſſigned 
„and other Errors appearing upon the Record” Although 
there is, in Truth, zo Error at all. | 


Flight, in Criminal Caſes, is itſelf a Crime, If an innocent 
Man flies for Treaſon or Felony, he forfeits all his Goods 
and Chattels, Outlawry, in a capital Caſe, is as a Conviction 
for the Crime : And many Men who never were tried have 
been executed upon the Outlawry, 


In Miſdemeanours, Outlawry is generally a more ſevere 
Puniſhment than would be inflicted for the Crime of which 
the Outlaw ſtands accuſed or convicted. It is a Forfeiture of 
his Goods and Chattels and all the Profits of his Real Fſtate; 
and perpetual Impriſonment, with many Incapacities. if it 
is erroneous, it cannot be reverſed without a Writ of Error. 


Till 
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* Vernon Till the 3d of Queen Ann, a Writ of Error in any Criminal 
ee „ Caſe was held to be merely ex gratia. Lord Keeper lays it 
Cn  Jown * rf that a Writ of Error in a Criminal Matter was eæ 

"1, * gratia Regis, in all Caſes” ; and ſaid + ** He had a Col- 


+ Vic I. l 
Vern. 1755. lection of ſeveral Caſes out of the Old Books of the Law, 


in the Riot-** that were given him by Lord Chief Juſtice Hale, which 


er's Caſe. 4 ſhew that Writs of Error in criminal Caſes are zot grantable 
* ex debito juſtitiæ, but ex gratia Regis And in ſuch a Caſe, 
«© a Man ought to make Application to the King; And he 
* will then refer it to his Counſel ; And if they certify that 
«* there is Error, the King will not deny a Writ of Error.“ 
It never was granted, except when the King, from Juſtice, 
where there really was Error, or from Favour, though there 
was no Error, was willing the Outlawry ſhould be reverſed. 
After a Writ of Error granted, the Attorney-General never 
made any Oppoſition ; Becauſe, either he had certified 
«© there was Error.“ and then he could not argue againſt his 
own Certificate ; Or the Crown meant to ſhew Favour, and 
then he had Orders not to oppoſe.” The King, who alone 
was concerned as the Proſecutor, and who had the abſolute 
Power of Pardon, being willing that the Outlawry ſhould 
be reverſed, This Court reverſed upon very /light and trivial 
Objections, which could not have prevailed, if any Oppoſi- 
tion had been made, or if the Precedent had been of Con- 
ſequence. The Form of Reverſal, for the Errors aſſigned 
«© and other Errors appearing upon Record,“ delivered the 
Court from the Neceſſity of /pecifying any; And they might 
think themſelves well warranted to reverſe, upon the tacite or 
expreſs Conſent of the King, where he alone was concerned 
to oppoſe ; though there really was no Error at all : And, 
as the King had the Power to refuſe a Writ of Error, the 
Precedent was of 10 Conſequence. | 


3 But in the 3d of Queen Ann, f Ten of the Judges were of 
Opiinon that in al/ Caſes under Treaſon and Felony, a Writ 
of Error was not merely of Grace; but ought to be granted.“ 
Price and Smith were of a contrary Opinion, ** that a Writ of 
«© Error was of Grace only, in all criminal Caſes.” The Ten 
did not mean * that it was a Writ of Cour/e” ; but that, 
*© where there was probable Error, it ought not to be denied.“ 


It cannot iſſue now, witheut a Fiat from the Attorney- 
General; who always examines whether it be ſought merely 
for Delay, or upon a probable Error. | 


| 9 Geo. 1. In the Caſe of the King againſt Farbury, || the Opinion of the 
Vid. ante, Court was taken, before theArttorney-General granted his Fiat 
P. 2530. for a Writ of Error. In the preſent Caſe, the Attorney- Gene- 
ral refuſed his Fiat, while the Defendant was out of Ny 

| | | his 
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This Opinion in the 3d of Queen Ann has made a. great 
Alteration as to Outlawries in Criminal Caſes under Treaſon 
and Felony, In a Miſdemeanour, if there be probable Cauſe, 
it ought not to be denied. This Court would order the Ator- 
ney-General to grant his Fiat. But be the Error ever ſo ma- 
nifeſt in Treaſon or Feloxy, the King's Pleaſure to deny the 
Writ is concl ive. Lord Muſterry, the Son and Heir of the 
Earl of Clancarty, Petitioned for a Writ of Error, to reverſe 
his Father's Outlawry, becauſe his Father was a Priſoner in 
the Tower of London during the whole Time of the Proceed- 
ings againſt him. The Fact was verified beyond Doubt, by 
Entries from the Books of the Tower, and by the Affidavit 
of the Dutcheſs of Mar/borough. The late Lord Chief Juſtice 
Willes, then Attorney-General, reported the Writ to be mere- 
95 of Grace: And, upon political Reaſons, it was abſolutely 


refuſed ; And the Outlawry ſtands, 


A Writ of Frror being as a Matter of Right, where there | 


is Error in the Outlawry ; Since the zd of Queen An, in all 
Crimes under Treaſon and Felony, ** WaarT is an Error” 
became an important Queflion : which was of 20 Conſequence, 
before. Since that Time, this Court has not given Way to 
trivial Objections, though admitted by the Attorney-Gene- 
ral. In 1708, Lord Griffin was brought into this Court upon 
an Outlawry for High Treaſon: And upon the Prayer of the 
Solicitor-General, (there being then no Attorney-General,) a 
Rule was made for his Execution. He was reprieved, from 
Time to Time, till his Death. His Grandſon and Heir, from 
the Grace and Favour of King George the firſt, obtained a 
Writ of Error, Sir Philip Yorke, then Attorney-General, came 
into Court, and ſaid he had a Sign Manual“ to confo/5 the 
* Errors and conſent to the Reverſal.” The Court told him 
„ His Confeſſing an Error in Law would not do: THEY muff 
Judge it to be an Error; And their Judgment would be a 
% Precedent. But the Plaintiff in Error might aſſign an Er- 
* ror in Fact; which, by proper Authority, he might con- 
«© feſs.” Accordingly, the Plaintiff aſſigned an Error in Fact, 
u. that the Place of his Grandfather's Reſidence was in 
«© the County of Northampton ; whereas he had been Out- 
© Jawed in London.“ The Attorney-General confeſſed the 


Fact: Whereupon, the Outlawry was reverſed*. Since the-Hil. 13. 
3d of Queen Arn, no Queſtion of Law has been Iitigated, G. . 
upon a Writ of Error to reverſe an Outlawry; no Criminal | 


Outlawry has been reverſed upon a trivial Objection : No 
Caſe, ſince that Time, has been found, of eitber Kind. 


OuTLAWRY is an effential Part of the Criminal Law. The 
Rules and Method of Proceeding are wiſely calculated, to 
prevent Ignorance and Surprize. The Conſequences are made 


ſevere, becauſe the Offence is henious; and it imports the 
Stare, 
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Sentence in the particular ( 


State, that no Man ſhould fly from the Laws and Juſtice of 
his Country, This Court is bound to pronounce the Law as 
they think it is; Always leaning to the favourable vide, where 
they doubt: For, ſo ſays the Law. It is as much a Breach 
of Duty, to reverſe a good, as it would be to affirm a bad 
Outlawry. The Miſchief =_ farther than an unrighteous 

aſe. For, to reverſe without an 
Error, is to aboliſh that Part of the Law. And therefore 
Serjeant Glyny admitted that Criminal Ourlawries were not 
to be reverſed of Courſe: An Frror mult be found. 


In a Matter where the Conſequence may be ſo penal to the 
Defendant in this particular Caſe; where the Grounds of the 
Judgment mult be ſo important to a very eſſential Part of the 
Criminal Law, never before brought adverſely in Queſtion, 
and therefore lying under great Obſcurity and Confuſion 
I feel Myſelf extremely obliged (and I think the Public 
obliged, to Thoſe who, in the ſhort Time taken for Conſi- 
deration, have ſearched the Subject to te Bottom. From 
the Materials with which I have been furniſhed, I think My- 
ſelf ſufficiently inſtructed, to form an Opinion: And I will 
declare the Grounds and Reaſons of that Opinion which J 
have formed, to this great and numerous Audience, with as 
much Accuracy and Preciſion as I can, to wy Miſappre- 


henſion. 


There are two Sorts of Error which have been aſſigned and 
argued. 


iſt, The ert Sort are Errors which gave Riſe to _ 
of Law, and to Real Arguments. 


2d, The ſecond are Criticiſms * Nord and Syllables 
in the Return. 


Of the firſt "Fg Two are abgned. _ 


ift. That there is zo ſufficient Infor mation filed or exhi- 
bited againſt the Defendant, whereon to ground the Proce/: 
of Outlawry, 


2d. That zo public Proclamation whatſoever is mentioned 
to have been made at _ open Court, or at any General 
Quarter-Seffions of the Peace whatſoever; or at the Doors 


of any Pariſh Church where the ſaid Defendant was an In- 
habitant ; according to the Exigency of the ſaid Writ of 
Capias cum Froclamatione. 


UnDvEer 


K 
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UnDE& the firſt Error aſſigned, three Objections have been 
made | | 


1ſt. That the Information is by the Solicitor-General, and 
not the Attorney-General. 


2d. That an Outlawry does net lie upon an Information. 


34. That though it may lie upon an Information, Yet it 
does not lie for ſuch an Offence as is proſecuted in either of 
theſe Caſes. 


Firſt The In formation is by the Solicitor- General. 


If this Objection is founded, it will equally hold upon 2 
Motion in Arreſt of Judgment. But, I believe, None of Us, 
from the Beginning, ever entertained the leaſt Doubt concern- 
ing it. An Information for a Miſdemeanor is the King's Suit. 
The Title of the Cauſe is“ The King againſt the Defend- 
«© ant:?” The Oath, at the Trial, to the Jurors and the Wit- 
neſſes, is between the King and the Defendant.” As a 
Subject ſues by Attorney, ſo does the King; with a little 
Variation of Form, from Decency : Inſtead of ſaying ** The 
«© King ſues by—”, it is ſaid “ —ſues for the King ;” And 
yet, Coram Domino Rege venit S Dominus Rex per Attor- $2 Lev. 82, 
«© natum ſuum, et inde producit Setam,”” was held to be 1 
good (Hale Chief Juſtice ſaid, it was but an unmannerly Way . Sy © 
of declaring for the King.) The Attorney is anſwerable, if * . 
he acts without Authority; And upon Complaint by the Party 
whoſe Name he has falſely uſed, the Court would puniſh 
him, and ſet aſide the Proceedings : But while the Principal 
avows him, neither the Adverſe Party nor the Court can dil- 
pute his Authority. The Coroner of this Court proſecutes 
Informations for the King, as his Attorney, The Form of 
the Proclamation at Criminal Trials is a ſtrong Proof that 
anciently the King's Serjeant might proſecate for the King. 
When there did not exiſt ſuch an Officer as Solicitor-Gene- 
ral, the King's Serjeant or his Attorney, orother that would 
ſue for the King, ſhould be received to aver againſt the Teſ- | 
timony of the Parties Impriſonment, where the Outlawry tVid. 5 Ed. 
was pronounced at the King's Suit. There are many En- 3: 3. 13. 
tries in Raſtal,h which ſhew that at the Common Law Others 4 Title 
than the Attorney-General have ſued for the King; Or, in Debt, 192b 


- ; . I. 4. Title 
other Words, the King has ſued by Others as his Attornies. Eſcheat, - 


Serjeant Glyzn cited a Manuſcript Treatiſe concerning the 114 pl. 3. 
Star Chamber; of which, Mr. Filmer has a Copy: The Title Quare 


Original is in the Muſeum ||]. The Author's Name is pre- Impedit. 


ſerved in a Note written in this Preſent- Book, at the Begin- 527Þ pl. 1. 


ning by the Lord-Keeper Finch, as follows—** This Trea- I Markcian 


atalogue. 


** tile was compiled by William Hudſon of Gray's-Inn E No 1226 
Autre, Vol. 7. 


— <A. 


* 
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«© quire, One very much practiſed and of great Experience 
5 in the Star-Chamber, and my very Affectionate Friend. 
*© His Son and Heir, Mr. Chriſt pher Hud/on (whoſe Hand- 
„ writing this Book is,) after his Father's Death, gave it to 
* me. 19 December 1635. J. Finch. The whole Paſſage 
*Fol. 84, ſhould be taken together; and is in theſe “ Words —** It re- 
and 885. maineth that 1 thall, in the next Place, treat of the King's 
«© Ordinary Suits: Which are of two Sorts ;—either by his 
«© Attorney, informing of himſelf, or by other Mens Relati- 
*© ons, and by the King's Almoner; the One being in Crimi- 
e nal Cauſes, the other in Civil. For the King's Attorney, 
IJ have known it much queſtioned Whether any other of 
„% the King's Counſel may not inform for the King, as well 
5 as the Attorney-General. And it is true, that in Eaſter 
Term 8 Henry 8. it is ordered that the King's Solicitor 
** ſhall not proſecute any further the Merchants of the Stili- 
ard, till it were otherwiſe ordered by the Council: And the 
„ ſame Term, the Solicitor was commanded to ſue out Pro- 
Fo, 35. * ceſs againſt ſome which acquitted One Blaſe of a Rape. 80 
«© that it ſeemeth, that Others of the King's Counſel did 
«« proſecute Cauſes for the King, as well as the King's At- 
« torney. But in 1 & 2 James the iſt it was reſolved by the 
Court, that it belongeth to the Place of the Attorney. And 
«© Serjeant Heale, the King's Serjeant, putting in a Bill 
<<. againſt Sir John Huſon, was denied that Privilege. For, 
f «© if a Bill be put in by the King's Counſel as for the King, 
e there are no Coſts to be paid to the Defendant, nor Fees 
; v for the Proſecution : But in this Caſe, Serjeant Heale's Bill 
| <© was diſmiſſed with zol. Coſts; it continuing in Proſecu— 
«© tion not above two Terms.” It is aſtoniſhing how any other 
Law-Officer of the King could claim, as an Official Rig ht, to 
be the King's Attorney in all Suits which they ſhould think fit 
to bring in the King's Name. The very Conſtitution of an 
Attorney-General is deciſive againſt it. He might ſtop every 
Suit brought by Another. And therefore the Council did 
very right, as between the King's Law Officers, to overrule 
Serjeant Heale But they did not mean, that the King Him- 
ſelf, for ſpecial Reaſons, might not appoint Another to act as 
his Attorney. In that Reign, afterwards, Yelverion was ſuſ- 
ſpended, and the Solicitor appointed to act. Suppole the At- 
torney-General perſonally the Defendant There muſt be 
Another to ſue for the King. Suppoſe the Attorney-General 
out of the Realm; or under a Diſability from Sicknefs : 
Suppoſe the Office of Attorney-General vacant, When it is, 
The Buſineſs, (which cannot ſtand {till,) muſt devolve upon 
Another of the King's (ounſel: And there is Nothing ſo 
certain, as that the whole Buſineſs and Authority of the At- 
torney devolves upon the Solicitor General. I am ſatisfied, 
that if the Matter was traced, the two Precedents in Eaſter 
Term 8 Henry 8. mentioned by Mr. Hudſon, were during the 


Vacancy of the Attorney's Office. It is impoſſible the Council 
| could 
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could, in the ſame Term, order the Solicitor- General to ſtop 
One public Proſecution and commence another, if there had 
been an Attorney-General. As far back as the Memory of 
the Vacancies of the Attorney's Office had led to a Search, 
Precedents have been found of Informations filed by the So- 
licitor-General, in Chancery, and on the Law Side of the 
Exchequer, In this Court, the Information againit the Earl 
of Devon/hire* was proſecuted by the Solicitor- General: And 
though the Enormity of the Fine ſet, and the Revolution of 
Government which immediately followed, made this Cale the 


9 Jo Jac. 20 


Subject of much Animadverſion and juſt Cenſure; The 


Solicitor-General having proſecuted, was never objected. 
There are Principles of Replying, Demurring, Taking Iſſue, 
Praying Judgment or Award of Execution, by the Solicitor- 
General, during the Vacancy of the Other Office. We all 
know, from our own Experience, that upon every Vacancy 
which We remember of the Attorney's Place, his Office has 
been executed by the Solicitor- General. But it is ſaid, The 
Information ought to have /ugge/fed that the Office of At- 
% torney was vacaat,” Many of the Precedents do not ſug- 
geſt it: And there can be no Objection. The Attornev-Ge- 
neral 1s a great Officer of the Law and of this Court. The 


Court take Notice when the Office is vacant ; and by Whom 


it is filled, when full. They give Credit to the Solicitor- 
General, when he ſues as Attorney for the King, ** that he 
« has Authority.” He does it at his Peril, In this Caſe, 
before the Defendant pleaded, the Solicitor-General was 
made Attorney, and in that Capacity brought into Court the 
Information he had filed as Solicitor. If any Objection could 
lie to his Authority as Solicitor, the only Queſtion would be, 
„From what Time the Information ſhould be conſidered as 
„ commenced : From the filing by the Solicitor; or the 
bringing into Court by the Attorney.” And that could be 
of no Conſequence, but in reſpect of the Time when the De- 


| fendant ought to plead. But he has pleaded to the Informa- 


tion brought in by the Attorney-General ; And been tried. 
In every Light and in every View, this Objection is ground- 
leſs; Nothing has been offered to ſupport it, but Serjeant 
Heale's Caſe. Upon ſo plain a Point, I certainly ſhould not 
have ſaid ſo much, but that the Objection goes in Arreſt of 
Judgment, and therefore may be argued again. The Coun- 
ſel are apprized of my Reaſons: And if they ſhould think 
their Objection tenable, I am open to Conviction. | 

Second Objection under the firſt Error Aſſigned “ That 
«© an Outlawry does ac lie upon an Information.” 

The Counſel for the Defendant ſupported this Objection, 
t Ways. Firit, They ſaid, The Books were ſilent on this 
Head: And the Statute of Additions mentions only that “ in 


» Original Writs of Perſopal Actions, Appeals, and Indict- 


«© zents, in which the Exigent ſhall be awarded, Cc. ny 
3 But 


Vid. 1 K. 
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But an Information is not therein mentioned. Secondly, They 
ſaid, that from the Nature of the Proceſs in an Information, 
the Exipen! was not awardable, For, the Proceedings by In- 
formation in this Court is ſimilar to the Star- Chamber Pre- 
cedents: Ard in ſuch Proceedings, they did not award a Ca. 
pias, but a Subpena. That here, the antecedent Proceſs is 
by Summons of Attachment, not by Capias: And conſe— 
gquently, if there is no Capias to introduce the Proceſs of Exi- 
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gent, it can not lie in this Caſe. Serjeant Gnu admitted, 


as a Point beyond all Doubt, that Informations of this kind 
«« were competent, in this Court, at the Common-Law.” No 


Lawyer ever doubted of it: No Lawyer would ſeriouſly ar- 


| gue againſt it. So that Sir Bartholomew Shower had no Op- 

* 1 Showcr portunity to deliver the Argument he has printed.“ Informa- 
. en tions here neither derive their Being, nor the Form of Pro- 
a e et ceeding upon them, from the Star-Chamber ; but from the 
Common-Law of the Land, and the Uſage and Practice of 


Prynn's | noe . 
Cafe, 5. this Court where they are exhibited. Although Informations 


Mod. 459. are not mentioned in the Statute of Adcitions, yet the ſame 


Requiſites of Certainty and Preciſion muſt be in an Informati- 
+ 2 Haw- on, as in an Indictment. f Pre/entment is not mentioned in this 
kins P. C. Statute. And yet, on a Preſentment before the Coroner, 
260, 261. 4 that French was Felo de ſe, (which was certified into the 
King's Bench,) “ and that certain of French's Goods were in 

* the Poſſeſſion of J. S.“ Proceſs iſſued againſt J. S. until he 

was outlawed. And upon Error brought“ for that there was 

not any Addition given to the ſaid J. S. in the Preſentment 

«© upon which he was outlawed,” it was at firſt doubted 

* Whether upon chat Preſentment Proceſs of Outlawry did 

% lie: And Ive, Clerk of the Crown Office, ſaid to the 

Court ©* that ſuch Proceſs in ſuch Caſe did lie; and that he 

„ could ſhew Five Hundred Precedents of it.“ And, ſecond- 

ly, it was moved “ if this Outlawry ought to be reverſed for 
„Default of Additien.”” But it was agreed by the whole 
Court, that, as to this Purpoſe, the Preſentment ſhould be 


t Frenche's accounted in Law as an Indictment. To an Information in 
Cafe, Mich. Nature of a 2uo Wqrranto, to ſhew by what Authority the 
en w. 2. Defendant claimed to be a Burgeſs of Grampound, the De- 

4 fendant pleaded in Abatement, for want of proper Addition ; 


20. . 12 . | | 
the Information ſtyling him Labourer,” whereas he was 


Clothier : And this Plea was moved to be ſet aſide, on the 

Ground that an Addition was not neceſſary.“ The Court 

_ refuſed to ſet it aſide on that Ground: But they found ano- 

SThe King ther, the Want of a proper Affidavit to verify the Plea. 
againſt Par. There ſeems as good Ground to ſay, upon the Foot of Pre- 
dew, H. z; cedents and Conſtruction of the Statute of Additions, “ that 
. 1741. Proceis of Outlawry lies, and Addition is regui/ite in an 
Information, as in the Preſentment in Frenche's Caſe. As 

to the other Argument from the Nature of the Proceſs 


There was no Authority or Precedent cited or produced, to 


prove the Aſiertion. On the contrary, there are many Pre- 
| | cedents 


DJs 
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cedents where the Proceſs was by Cafias; and the Exigent 
followed: Some, as in the preſent Caſe ; though molt are be- 
fore Conviction. But that a Capras does lie in Proceſs up- 
* on theſe Informations,“ I take to be as old as their Exiſt- 
ence. If not, how could there have been ſuch a Number 
of Outlawries upon Informations ; and ſome, of ancient Date? 
All theſe Records are ſo many Authorities to ſupport this 
Proceſs ; which are not, after ſo great a Length of unqueſ- 


tioned Uſage, to be now impeached *. And it is obſervable 5 Mod, 
on the 18 Za. 3. fl. I. that it not only clearly relates to aPro-493, 464 


ceeding before Judgment; but it gives the Exigent, if the 
Party is not brought in on an Atachment or Diſtreſs. How- 
ever, there is no need to reſort ro that kind of Reaſoning ; 
when U/age ſupports the Capias, in the preſent Caſe, as the 
Common Proceſs upon theſe Occafions, 


Third Objection under the firſt Error aſſigned “ That 
*© Outlawry does not lie, from the Nature of the Offence.” 


This Objection was lightly touched by Mr. Serjeant Glynn; 
but ſtruck us, at firſt, as a Point fit to be conſidered : And 
I mentioned to the Bar, „that it might be proper to look in- 
eto it.“ The Doubt was, „whether the Offence charged 
in either of theſe Informations was ſuch as rendered the 
«© Perſon accuſed of ſuch Crime liable to the Proceſs of 
„ Outlawry, either at Commn-Law or by any Statute.” In. 
Coke Littleton 128. it is ſaid that in the Reign of King .- 
Fred, and till a good while after the Conqueſt, no Man 
could be outlawed but for Felony ; the Punilhment where- 
of was Death: Bat after, in Bractou's lime and fome- 
what before, Proceſs of Outlawry was ordained to lie in 
« all Actions that were Duare vi et armis, which Brachon 
e calls Delia, for there the King ſhall have a Fine.“ The 
18 Faw 3. ft, 1. declares the Caſes and Offences for which 
the Exigent ſhall be awarded, if the Party can not be found 
or brought in by Attachment or Diſtteſs; and not againſt 
any other; Alſo, the 18 Edw. 3. fl. 2. c. 5. ſays - No 
© Exigent ſhall from henceforth go out, where a Man is in- 
e dicted of Treſpaſs; unleſs it be againſt the Peace, or of 
Things which be contained in the Declaration made in thar 
«« Caſe at the laſt Parliament.“ But upon full Conſideration, 
1 am very well ſatisfied that the Counſel for the Defendant 
judged right in laying no Streſs upon this Objection. The 
Offences laid in theſe Informations, and the Proceedings upon 
them, are at the Common-Law. The Statutes giving Proceſs 
of Outlawry in certain Caſes, and reſtricting its iſſuing in 
others but under certain Circumſtances, do not affect the 
preſent Queſtion, The Proceſs is warranted, in the preſent 
Caſe, by the Common-Law, or not at all. Actual Force or 
Violence does not appear to be the Criterion upon which the 


Proceſs of Outlawry was founded. The Greatneſs of tte 
| Crime, 


— U Gee nn. wh ee or — oy 
— => — 27. eee A — * — * 


— 8 ———— — * _ 
F OS £ 8 N 2 p po 222 — —ETD — 
. 5 N ——— 
: 


——ů— —— ——ů— — ——E— — ow 
8 MED LEH A 5 — 
SLE. — 


= I ABER II 


— — — 2 


2 


— 


. ahm ,, 
. IR: Ga * 


5 


——ñf 


— 


_ 


— 
—— — Ea 


2558 


Hilary Term 10 Geo. 3. B. R. 


Cri ne, and the Severity of the Puniſhment ſeem to be the 


material Circumſtances originally attended to, in founding 
this Proceſs ; according to the Paſſage I have juſt cited from 
Cot2, as to the earlieſt Times: For, Felony does not imply 
or convey the Idea of actual Outrage: Grand Larceny being 
in its Definition, as well as Practice, different. And Hawkins 


confirms this Notion, by ſaying ** that this Proceſs probably 


* Haw- 
kins P. C. 


lay for all Crimes of a * higher Nature than Treſpaſs vi er 
© armis.” The Extenſion of this Proceſs is ſuppoſed by Lord 


L. a. c. 27.C4þe, in the Paſſage I quoted (and what he ſays, is repeated, 


P. 302. 


+ Lib. 3. 
p- 127, b 


without Examination, by a Variety of Authors) to have been 
fomewhat before Bradon's Time. The eſtabliſhing that Pe- 


riod, for a ſuppoled Ordinance concerning Outlawries, 


ſtrongly authenticates the Teſtimony of that Cotemporary 
Writer, touching the Caſes in which, and under what Circum- 
ſtances this Proceſs lay. Lord Coke ſaw, that it was impoſſi- 
ble to ſay that Outlawry did not he for any Crime under 
«£ Felony :” Univerſal Practice ſhewed the Contrary. So he 
ſuppoſes a poſitive Statute made about Bracton's Time. 
There does not appear any particular Ordinance for extending 
this Proceſs: And there is no Authority for the Suppoſition. 
But Bracton (who wrote in the Reign of Henry the zd.) ſays + 
% that it lay in omni tranſgreſſione, que fit contra pacem; 
and afterwards, “pro omni tranſgreſſione, licet minima, ubti 
« quis ad pacem Domini Regis wocatus, wenire recuſaverit, 
© ef hoe propter Contumaciam.” That this neceſſary ingre- 
dient Contra pacem”” did not mean poſitive Force in the 
Committing of the Offence, appears from the Reaſon given 
why it lay for Felony, 2 Ro. Abr. So. Outlawry lay for 
«© Felony; becauſe it was contra pacem.” For, that could 
not mean (as I have already ſaid) more than its being an Of- 
fence in its Nature againſt the Laws of Society, and a Diſ- 
turbance of that good Order and Government which keeps 
a State in Unity and Peace. The Crime of Larceny, in its very 
Nature, is ſecret and fraudulent, unleſs it be done with open 
Violence; and then it is diſtinguiſhed by the aggravated Name 
of Robbery. Beſides, In the Caſe of Writs guare vi et armis, 
(in which Cafes this Proceſs is given) it is acknowledged to 
be on account of the ſuppo/ed, not the actual Force. And ſo 


is the ſame Place in 2 Ro. Abr. 805. and the 35 H. 6. 6. 


„ 


} 13 Edw. 
S i I 


§ 18 Edw. 


a and b and many other Books. In Fact, therefore, it appears 
from Bracton, that every Offence committed againſt the 
Peace ſubjected the Delinquent to the Proceſs of Out- 
© lawry.” And the Caſes ſhew, that the Peace of the King is 
broke by Diſorders without Force. And indeed ſome of the 
greateſt Crimes are without Force. Ir Force was the Cri- 
terion on which this Proceſs of Exigent was founded at Com- 
mon-Law, why was that Proceſs given by the | fir/? Statute 
of Edvard the 3d. in the Caſe of Kite, Ec ? Or what Oc- 
caſion had there been for the h ſubſequent Statute of Faw. 


3-1,2.c.5.the zd. to ſay—** From henceforth, it ſhall not iſſue in Treſ- 


**pals, 
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4 paſs, wnle/s it is again/? the Peace,” if the Practice had not 
been, upon Iadictments, though not ſo alledged, for Proceſs 


of Exigent to iſſue? And that ſeems to be the true Reaſon of 


the laſt reſtrictive Statute. I don't find it ever was denied, but 
that upon a Preſentment or Indictment for the King. Proceſs 
of Outlawry lay : And ſoit is expreſsly ſaid to be agreed, in 


Brooke Title © Exigent;' which cites 8 H. 6, + But a Num- vide Bro, 
ber of Oatlawries have been found, in Crimes laid to be Abr Title 
contra pacem, without vi et armis, and which could not be Exigent and 
committed with Force; and this Error never aſſigned: Which, Capias, pl. 


alone, is deciſive. I think, Mr. Attorney-General produced 
One as far back as the 5th of Edward the 4th. | 


The Second Error aſſigned is as to the PRoCLaMaATIONS. 


The Return ſays— “ | have cauſed public Proclamation to 
cc be made, in Manner and Form as am within commanded.” 
This is certainly to lo: The Proclamations are not ſuffi- 
ciently ſet out, for the Court to judge Whether they were pro- 
perly made or not. I thought this Error fatal. But Mr. 
Thurlow ſatisfied me that it was wnneceſ/ary to make any 
e Proclamation at all.” The Statutes which require Procla- 
mations do not extend to this Caſe: And they are not requir- 
ed by the Common-Law. Indeed, this Error was in a Man- 
ner dropped and given up by Serjeant Glynx, upon his Re- 
ply: He did not contend “ that they were neceſſary.“ The 
preſent Record, drawn in the Crown Office and ſettled by the 
King's Counſel, ſhews under what Obſcurity and Perplexity 
this Matter lies: The Reſult of Ignorance in the Practiſers; 
and productive of a ſhameful Confuſion in the Precedents of 
the Office. They have not diſtinguiſhed between Civil and 
Criminal Outlawries ; They have not diſtinguiſhed between 
the Manner of proceeding to Outlaw in Criminal Caſes, 
before and after Conviction. All is jumbled together: What- 
ever is required in any Caſe, they have applied to Al. Cir- 
cumſtances are unneceſlarily required, and defeQively return- 


ed; becauſe former Miſtakes are copied as Precedents, with- 


out Examination. But, as the Proclamations, in 57s Caſe, 


were nugatory and ſuperfluous, the Imperfection of the Re- 


turn is of no Conſequence : It is no Error. 


Of the SzconD Sort of Errors, Critical and Yerbal, Two 


are aſſigned ; Which were argued, 


1ſt. For that it is not ſhewn, nor does it appear by the Re- 
turn of the Sheriff of Midaleſex, that the Defendant was a 
« firſt, ſecond, third, fourth, and fifth Time exacted at rhe 
« County Court of the County of Middleſex ; as, by the Law 
of the Land, he ought to have been, before he was out- 

lawed. ; | 
Unves 


29. and Ti- 
tle Proceſs, 
pi. 16. 


2 3 
e 
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Dp this Error thus aſſigned, Two Objections were 
made: As to the jr? Exaction; and as to the /ub/equent. 


Firſt. As to the fr The Return is by Two Men, Sheriff 
of Middleſix : At my County-Court, held Sc.“ So that 
Two Men, making One Officer, that is, Sherif” of the 
County of Middleſex, ſav ©* At my Court held in the County 
„ of Middleſex.” To raiſe a Doubt, it is neceſſary to go out of 
the Record, into Hiſtory and Law. We know from thence, 
that the ſame Man might be Sheriff of eve Counties. Till 
the 13th of Elizabetb, One Perſon was Sheriff of Somerſet 
and Dor/etſhire ; and ſo of Suſſex and Surry ; of Oxford and 
Nertts ; of Nottingham and Nottinghamſhire And to this Day, 
the ſame Perſon is Sheriff of Cambridge and Huntingdonſhire. 
Such a Sheriff might by Law hold i either, the County- Court 
of the Other, 6H. 7. 15Þ In the Caſe of the Sheriff of So. 
mer/et, who was then alſo Sheriff of Dor/erhire. ** my Court 
in the County of Somerſet“ was adjudged uncertain. 11 HF. 
i 7. 10. in a like Caſe, Rede Fairfax and Hufſey inclined to 
| think it certain enough ; and adjourned the Conſideration. 

But Here it is impoſſible to raiſe a Doubt, Unle/s the Sheriff of 
Midic/ex may hold the Court of another County in Midale- 
ſex, At my County Court” can only be the County-Court of 

. Middleſex. Tau Men, Sheriff of Middleſex, never were nor 
could be Heri of any other County. The Error is not aſ- 
| figned, for want of any technical Form of Words; but 
| that it is not ſhewn, nor does it appear by the Return:“ 
Whereas I am of Opinion it 7s ſhewn, and des appear by the 
Return, that the County Court was of Midaleſex, and could 
not poſſibly be the Court of any other County. | 


Secondly—As to the /ub/equent Exa#ions—The Objection 
is ©* that it is not ſhewn, nor does it appear, where the Court 
„ avas held, at which he was exacted.“ The Return, having 
ſpecified the Place where the Court was held at which he was 
firſt exacted, ſtates ſeverally the ſubſequent Election * at my 
« Court held at the ſame Flace.” So that the whole Doubt is 
«© Whether the /ame lace includes the Deſcription of the 
„ Place referred to:“ Which can not be a Doubt, in any 
Language of the World, For, in Truth, the Doubt can be no 
Other than ““ Whether the /ame Place means the /ame Place, 
that is, the Place before deſcribed.” 13 


Sgcov p Critical Error. The only other Error aſſigned 13 
and argued, is — E 


« Tt is no whore expreſsly ſhewn, that the Place called | 
« Brook-ftreet, where the ſeveral County-Courts are ſuppoſed ; 


to have been held, is ia the County of Midaleſex. The 
ä Return 
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Return ſays—** At the Houſe known by the Sign of the Three 
„ Tuns in Brook freer near FHo!/born in the Lounty of Middle- 
«© ex The Counſel for the Defendant contend, that the 
true Conſtruction ought to be, to apply“ in the County of 
« Middleſex,” to Holborn, and not to Brovk-fireet; and fo 
make a Stop, at Brook ſtreet. It is impoſſible for me to doubt 
whether near Holborn” is nt Part of the Deſcription of 
Brook-ftreet. It could be added for no other Reaſon : it could 
anſwer no End, to ſay “ ear Holbern but a Part of the 
Name or Deſcription of this Brook rect, in Contradiſtinction 
to ſome other Brook-Areer. It is immaterial, what County 
Holborn is in: But the Sheriff was bound to ſhew that PBrogh- 
fereet was in Middleſex. There is no Law in this: It is a 
Queſtion of Conjtrudion, All Men can judge of ir; and 
would treat with Contempt the Judgment of this Sovereign 
Court, if it could be founded upon ſo pitiful a Prevarication. 
It is not permitted to me to ay I doubt of the Conſtruc- 
« tion,” ane I do doubt; how much ſoever I may ww: that 


this Outlewry ſhould not ſtand. I am of Opinion, that ac- 


cording to the Letter, Senſe, and Grammatical Conſtruct on 
of the Sentence, the Court was held in ** Brook freer, near 
«© Holborn ;”” and that Brook ſtreet, near Holborn,” lies in 
the County of Midd/e/ex And I am pcrſuaded, there is no 
Man who can think otherwiſe. 


T'Htse are the Errors which have been objected: And 775 
the Manner and Form in which they are afligned. For the 
Reaſons | have given, I can not allow any of them. It was our 
Duty, as well as our Inclination, ſedulouſly to conſider whe- 
ther upon any other Ground, or in any other Light, we could 
find an Informality which we might allow with Satisfaction to 
our own Minds, and avow to the World. 


But here, Let me pauſe ! 


It is fit to take ſome Notice of the various Terrors being 
out ; the numerous Crowds which have attended and now at- 
tend in and about the Hall, out of all Reach of hearing what 
paſſes in Court; and the Tumults which, in other Places, have 
ſhamefully inſulted all Order and Government. Audacious 
Addreſſes in Print dictate to Us, from Thoſe they call the 
PeoPLE, the Judgment to be given zow, and afterwards up- 
on the Convidtion. Reaſons of Policy are urged, from Danger 
to the Kingdom, by Commotions and general Confuſion. 


Give me Leave to take the Opportunity of this great and 
reſpectable Audience; to let the whole World know, As uE 
Attermþ!s are vain. Unleſs we have been able to find an 
Error which bear us out, to reverſe the Outlawry; it mult 
| he affirmed. The Conſtitution does not allow Reaſons of State 
tart IV. Vol. IV. * | to 
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to influence our Judgments : God forbid it ſhould ! we muſt 
not regard Political Conſequences ; how formidable ſoever they 
might be ; If Rebellion was the certain Conſequence, we are 
bound to ſay ** Fiat Fuftiiia, Ruat Calum.” The Conſti- 
tution truſts the King with Reaſons of State and Policy, H. 
may flop Proſecutions; He may pardon Offences ; it is his, 
to judge whether the Law or the Criminal ſhould yield. Ve 
have 20 Elechion. None of Us encouraged or approved the 
Commi ſſion of either of the Crimes of which the Defendant is 
convicted: None of us had any Hand in his being proſecuted, 
As to my/elf, I took no Part, (in another Place,) in the Ad- 
dreſſes for that Proſecution. Ve did not adviſe or aſſiſt the 
Defendant to fly from Juſtice : It was his own Act: And he 
muſt take the Conſequences. None of us have been con- 


| ſalted or had any Thing to do with the preſent Proſecution. 


It is not in our Power, to ſtop it: It was not in or Power, to 
bring it on. WMe can not pardon. We are to ſay, what we 
take the Law to be: If we do not ſpeak our real Opinions, 
we prevaricate with God and our own Conſciences. | 


I paſs over many anonymous Letters I have received. Thoſe 
in Print are public: and ſome of them have been brought 
judicially before the Court. Whoever the Writers are, they 
take the wrong Way, I will do my Duty, arawed. WHA 


am I to fear ? That mendax infamia from the Freſs, which 


daily coins fal/e Fus and Falſe Motives ? The Lies of Ca- 
{umny carry no Terror t me, I truſt, that my Temper of 
Mind, and the Colour and Conduct of my Life, have given 
me a Suit of Armour againſt zh-/e Arrows. If, during this 
King's Reign, I have ever ſupported his Government, and 
aſſiſted his Meaſures; I have done it without any other Re- 
ward, than the Conſciouſneſs of doing what I thought righ:, 
If | have ever oppoſed, I have done it upon the Points them- 
felves; without mixing in Party or Faction, and without any 
collateral Views. I honour the King; and reſpect the Peo- 
ple: But, many Things acquired by the Fawour of either, 
are, in ny Account, Objects wot avorth Ambition. I with 
PoPULARITY : But, it is that Popularity, which V loaus: not 
that which is n fer. It is that Popularity, which, ſooner 
or later, never fails to do juſtice to the Purſuit of Noble Ends, 
by Noble Means. I will not do that which my Conſcience tells 
me is wvrong, upon this Occaſion ; to gain the Huzzas of 
Thouſands, or the daily Praiſe of all the Papers which come 
from the Preſs; I will not avoid doing what I 1hink is right; 
though it ſhould draw on me the whole Artillery of Libels ; 


All that Faiſchood and Malice can invent, or the Credulity Þ 
of a deluded Populace can ſwallow. I can fay, with a great | 


Magiſtrate, upon an Occaſion and under Circumſtances not 


unlike, Ego hoc animo ſemper fui, ut Invidiam Virtute par- 


The“ 


% tam, Gloriam, mn Iudidiam, pularem. 
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The Threats go further than Abuſe: PERSONAL Violence 
is denounced. I do not believe it: It is not the Genius of 
the worſt of Men of his Country, in the wortt of Times. But 
I have ſet my Mind at Reſt. The laſt End that can happen 
to any Man, never comes too ſoon, if he falls in Support of 
the ! aw and Liberty of his Country: (For, Liberty is ſy- 
nonymous to Law and Government.) Such a Shock, too, 
might be productive of public Good: It might awake the 
better Part of the Kingdom of that Lethargy which ſeems to 
have benumbed them ; and bring the mad Part back to their 
Senſes, as Men intoxicated are ſometimes ſtunned into So- 
briety. 


Once for all, Let it be underſtood, “ that no Endeavours 
«© of this Kind will influence any Man who at preſent fits 
5 here.” If they had any Effect, it would be contrary to 
their Intent: Leaning againſt their Impreſſion, might give a 
Bias the otber Way. But I hope, and I know, that I have 
Fortitude enough to reſiſt ever thar Weakneſs, No Libels, 
no Threats, nothing that has happened, nothing that can 
happen, will weigh a Feather againſt allowing the Defend- 


ant, upon this and every other (Queſtion, not only the whole 


Advantage he is intitled to from /ab/?antial Law and Fuſlice ; 


but every Benefit from the moſt critical Nicety of Form, 
which any other Defendant could claim under the like Ob- 
jection. The only Effect I feel, is an Anxiety to be able to 
explain the Grounds upon which we proceed; ſo as to ſatisfy 
all Mankind © that a Flaw of Form given way to in 715 
«© Caſe, could not have been got over in any Other.“ 


FROM the PRECEDENT we have ſeen, it appears, that a 
Series of Judgments have required a technical Form of Words, 
in the De/cription of the CounTY-CouRT at which an Out- 
law is exacted: That after the Words at my County- Court.“ 
ſhould be added the Name of the County: and after the 


Word “ geld, ſhould be added“ for the County of -— , 


(naming it.) Whereas here, the Sheriff ſays “ at my County 
Court, —without adding—*<* of Midaleſex. And he ſays 
—** held at the Houſe, c.“ without adding the Words 
«© for the County of Middle/ex.” after the Word “ held.” 


As to the firſt Expreſſion, The Caſes begin as far back as 
the 7th of James the iſt. As to the ſecond Expreſſion, I hey 
begin about the 18th of Oclober the 2d. 


If we are compelled by Authority, to look upon either 
Expreſſion as technically neceſſary, it is ſufficient upon s 
Occaſion; becauſe, here, Both are wanting. 


3 Tf 
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* p. 5. Jac, If an Outlawry be returned in this Manner“ Ad Com. 
2 Ro. Abr. „ meum tent. apud Ciceſtriam in Cumitatu Suſſex c.“ it is 
302. Whit- erroneous ; becauſe it is not ſaid Ad Com. meum Suſex 
pa, e return. &c.” * Alder was outlawed for Murder; And it was 
dae moved for Error, that the Sheriff returned —**© Ad Com. meum 
Caſe, « tentum apud D. in the County of Northumberland,” and 

2 Roll's Re. did not fay ad Com. mevm Northumbrie, tentum, &c.:“ 
ports 52 And this was holden to be Error. F Among the Errors for 
TTr. 15C. z. which, the Reporter ſays, the Outlawry was reverſed, the 
ib 50: ſeeond is—Not ſaid . Syffolcie,” after i Com. neum And 
e wang this, he ſays, had ben a (ommon Exception f Three Co- 
&Rex v. Piles have been left with us, from the Reeords: And they are 
Hallet. H. ad Com. meum S Middleſex tent. &c;” agreeable to the 

22, 23 C. 2 [Judgments I have mentioned Winnington aſſigned Error 
rotulo 16. of Outlawry : And one, ſaid to be allowed, was that the 
ee «© Court is ſaid to be held at the County of Hereford ; and 
440 2 * doth not ſay —“ for the County.“ An Outlawry was re. 
tulo 15. Rex verſed, becauſe ſaid “ Ad Com. meum c.“ and not faid 

v. Vernatt. pro Comitatu,” * This Term, ſeveral] Outlawries were 

H. 1,2]. z. reverſed, for want of ** pro Com,” or nec eorum aliquis®” 
rotulo 9. or ** per judicium Coronatorum.” f One who was outlawed 

* pb for the Murder of Sir Edmondbury Godfrey, now brought a 
e Writ of Error in his Hand to the Bar; praying“ that it 
228 might be read and allowed.“ The Outlawry was reverſed. 

„H. 22. 23, Among the Errors aſſigned, One was . that it did not appear 
C. 2. Vent, *© the Court was held pro Comitatu.” Fhe other was clearly 
108. anony- a fatal Objection. f After ſtating the Caſe, Sir Bartholomew 
"RIO Shower ſays—** She brings a Writ of Error, to reverſe the 
1 ee „ Outlawry: And the Error which I aſſigned ore tenus, was 
6. «© the v/ual Fault, in not ſaying the County-Court was held 
tH.1]. 2. pro Comitatu,” The Outlawry was reverſed. 5 This is a 
3. Mod. 89. very ſtrong Authority, to ſhew that in the third of V M. 
anonymous, it was ſettled *©* that the Words pro Comitatu were technically | 
(C. C. asRex c neceſſaty. A Record of an Outlawry has been found, agree- Þ 
v. Vernatt, able to this Form eſtabliſhed as neceſſary; and ſays—** Ad Þ® 
leftwithus «« Com. meum tent. pro Com. Middleſex, apud le Cheſhire- “ 


] «s £1? 8 7 A : 1 ; T , 
— ey * Cheeſe in Gray's: Tun-Lane in Com. predic.” * 


11 No Caſe, Report, or Record has been found, ſince the third 


- 209. Rex v. of Queen Ann, which can be of any Uſe, either way, upon 

Lady Oneby this Point, or any of the Errors aſſigned. | 
alias Tru- 

co z. The Authorities I have ſtated ſtand, to this Day, uncon- 

x - 5 tradicted. They are many; and have prevailed above a Century. 

> Rex » I think, they begun againſt Law and Reaſon. The former 

Pell, Authorities were otherwiſe : The Precedent in Dalton is other- 

wiſe. There is no Reaſon for requiring theſe Words: There 

is ſufficient Certainty, without them, It is impoſſible to | 

doubt, upon this Record, but that the County- Court at 

Dn, which 


& 
- 
7 
+ 
75 
5 
* 
5 
2. 
I 
{TS 
de 
4 
7 
2; 


nt ped ns BY ts 


„ „ 


Hilary Term 10 Geo. 3. B. R. 


— 


which the Defendant was exacted, was the Court of and held 
for the County of Midaleſex. But this is a Criminal Caſe, 
highly Penal. Outlaws have had the Benefit of the Excep- 
tion, for a great Length of Time. Can we refuſe it to the 
Defendant : We can not Though | am clearly of Opinion, 
there was not a Colour, originally, to hold theſe Words 
«« to be neceſſary,” The Objection to the Blunder between 


— 


the Peace of the nc, and the late King,“ after Con- vide 
viction, has not much more Solidity in it: Yet the Houſe of Lookup's 
Lords thought themſelves bound by Precedents. And ſo muſt Caſe. 


we, had the Flaw been diſcovered before Judgment. I cax 
not ſay, that it does nor appear upon this Record, that 
«© the Court was of and held for the County of Middle/ex :” 
becauſe I am clearly of Opinion that, moſt manifeſily, it 
% does.” But I can ſay, that a ſeries of Authorities, unim- 
peached and uncontradicted, from the 75th of James the Firſt, 
as to One Expreſſion, and from the 18th of Charles the Se- 
cond, as to the Other, have ſaid © ſuch Words are formally 
« neceſſary :** I can ſay, that ſuch Authority, though begun 
without Law Reaſon or Common Senſe, ought to avail the 
Defendant. It would be dangerous, to ſay that any Excep- 
tion allowed fo long, ſhould now be over- ruled. The Excep- 
tion certainly would not have prevailed, had it been oppoſed 
at firſt: But, before the 3d of Queen Ann, there being no 
Oppoſition after a Writ of Error was granted, the Court con- 
ſidered the Crown as conſenting to the Reverſal upon any Pre- 
tence, how ſlight ſoever. Though that is not the Caſe now, 
The Neceſſity of the Form of Words muſt not be canvaſſed: 
ſince it has been /o often adjudged neceſſary. The Officers of 
the Crown are in Fault, for not attending to the Forms pre- 
icribed, and copying the Precedent of the King v. Bell. 


There can no Miſchief or Incertainty ariſe from this De- 
termination; becauſe it being once known ** awzat Form of 
«© Words is neceſſary,” it is eaſy to follow it. But great Suſ- 
picion and Incertainty muſt follow, from this Court's allows 


ing a formal Exception One Day, and di/allowing it another. 


I beg to be underſtood, that I ground my Opinion /ingly 
on the Authority of the Caſes adjudged ; which, as they 


are on the favourable Side, in a Criminal Caſe highly Penal, 


I think ovght not to be departed from : And therefore ] am 


bound to ſay that, for want of theſe technical Words, the Out- 


lawry ought to be rewerſed. 


Tur Other TRREE Jus ſpoke ſeriatim. But, as their 
Arguments tended to ſupport and illuſtrate the ſame Doctrine 
which his Lordſhip has laid down ; and as they did not differ, 


in any Part, from the Opinion given by his Lordſhip ; 1 omit, 


for the ſake of Brevity, reporting particularly what they ſaid, 
| A Rur 
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A Rur was accordingly made (in each Cauſe) 
«© that the Outlawry be REVERSE D.“ 


On the ſame 8th of June 1768, 


PuLEs were made, for the Proſecutor, to ſhew 
Cauſe (upon Tueſday then next) why the judgment 
ſhould not be arreſted ; and why the Verdi ſhould 
not be ſet aſide, I | . | 


And alſo a Ru Tx for now remanding the Defendant 
to the Cuſtody of the Marſhal, and for bringing him 
into Court again on Taęſday next. * = 


Accordingly, on Tueſday the 14th of June 1768, the Two 
following Points were argued, very ftrenuouſly and very copi- 
ouſly on both Sides; namely, Whether the Informations 
% could be exhibited by the Sc citor-General;“ and“ Whe- 
«© ther the Amendment could be made by a fingle Judge out 
* of Cort, in the Manner before ſpecified.” The former was 
objected to, as a Greund for arreſting the Judgment: The 


latter, as a Ground for a new Trial. 


Lorp . as to the Motion in Arreſt of 
Judgment, adhered to the Opinion he had before given, ** that 


** the Informations were abel exhibited by the Solicitor-Ge- 


«©. neral,” -: „ 


As to the Motion for a new Trial on account of the Amend- 


ment, he declared his Satisfaction at the Motion's having been 


made, and the Matter ſo fully diſcuſſed and underſtood. 


Matters of Pragice, he obſerved, are not to be known from 
Books, What paſles at a Judge's Chambers is Matter of Tra- 


dition It reſts in Memory. In Caſes of this Kind, Judges 


muſt inquire of their Officers. - This is done in Court, every 
Day, when the Practice is diſputed or doubted. It is, in its 
Nature, Official. The Officers are better acquainted with it, 
than the Judges. For his own Part, neither his Education, 
nor his Walk in Life before he came into this Court, ever 
led him into any Knowledge of the Practice of Orders made 
by Judges in the Vacation. The making this Order for the 
Amendment appeared to him to be right, and to be a Matter 
of Courſe. It came to him as a Matter of Courſe, and re- 
commended as /uch from -a Gentleman of great Experience, 
who (he knew) would as ſoon have cut off his right Hand, 


as have deceived him by repreſenting this as a Thing of 


Courſe, when it was not ſo. Accordingly, he iſſued a Sum- 
mons, „ to ſhew Cauſe why the Amendment ſhould not be 
made.“ A Summons always iſſues, before a ſudge makes an 

| | Order. 
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Order. A Summons, therefore, went out, of Courſe. Upon 
the Attendance, his Lordſhip aſked Mr. Hughes, (an old and 


experienced Officer,) the Defendant's Clerk in Court, 
** whether there was any Doubt but that this was amend- 


able.“ He, very rightly, and as was his Duty, admitted 
e that it was amendable, and that he could not fay other- 
* wife.” His Lordſhip then took down a Book in which 
were entered ſome Caſes where Informations were amended 


by a Judge's Order, juſt before Trial; and after reading one 


or two, Mr. Philips, the Defendant's Attorney, defired him, 
not to give him any farther Trouble. Mr. Philips ſaid, 
indeed, * that he could not Conſeut to it.” But he did not 
objee to it, nor contradict it; nor was it odjected to, at the 
Trial. The Counſel Jaa that there could be no Objection 
made to the Order, 


Mr. Juſtice BLACKSTONE, in his Third Volume, * gives *Book 3. c. 
the Riſe and Hiſtory of Amendments, very ſhortly and in a few 25, P. 497» 


Words. He ſhews how it ſtood, before the Reign of Edward 
the Firſt ; in whoſe Time (probably about the i3th Year,) 
Britton's Treatiſe was publiſhed, in the King's Name and by 
the King's Authority: Which ſeems intended to give a Check 
to the unwarrantable Practices of ſome Judges who had made 
falſe Entries on the Rolls, to cover their own Miſbehaviour. 
And about the 18th Year of his Reign, almoſt all the Judges, 
even the moſt able and and upright, were proſecuted by him; 
and ſome of them very heavily fined; and One of the Cauſes 
aſſigned for it, was eraſing and altering Records: Particular- 
ly, Sir Ralph Hengham was fined 800 Marks at leaſt, (ſome 
ſay 7000) for altering, out of mere Compaſſion, a fine ſet 
upon a very poor Man, from 13s 4d. to 6s. 8d. Upon this, 
the Judges grew ſo ſtrict, that after Inrollment they would 
not amend their Judgments, even to ſet them right. They 
were ſo alarmed by this Severity, that through a Fear of. be- 
ing ſaid to do wrong, they heſitated at doing that which was 
right ; and becauſe criminal and clandeſtine Alterations, to 
make a Record ſpeak a Falſity, were forbidden, they con- 


ceived that they might not judicially and publickly amend 


it, to make it agreeable to Truth. But Declarations and 


| Pleas might always be amended at any Time: It was only 


#nrol[ments that were prohibited by Britton. There never 
was any Diſtinction, (as to Amendments at the Common 
Law,) between Criminal and Civil Cauſes; that it is before 


the + 8 H. 6. of Jeofails. The Judges adhered to ſuch Strict- f g H. 6. 


Legiſlature was therefore forced to interpoſe: And no leſs 
than 'Twelve Statutes of Amendment were made, to remedy 
theſe opprobrious Niceties. 


The 


neſs, that Juſtice was entangled in the Net of Form. The 12. 


1— 
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The fundamental Queſtion here is, Whether an Iuforma-— 


* tion may be amended, at (ommon Law, at the Deſire of 


«© the Crown, after Plea pleaded.” 


Numberleſs Precedents are produced, from the Time of 
Queen Elizabeth, and all through the Reigns of James the 
Firſt and Charles the Firit ; and many Side- Bar Rules, which 
ſhew that it was of Courſe: For, if it were not of Courte, it 
would have been moved in Court, as every Thing not of 
Courſe is... 7 | 1 EF | 


So long ago as 6 V 3. Lord Chief Juſtice Holt treats it 
as a known Thing, a Thing of Courſe. 1 Sa/k. 47. The King 
againſt Harris, A Motion was made, to amend an informa- 


tion for Perjury; and oppoſed, becauſe the Defendant had 


pleaded. FE? per Holt Chief Juſtice ** As to Amendment 


* 1 Salk. 50. 4 i 


anon. 


Aer Plea pleaded, there is no great Matter in that, After 
* a Record has been ſealed up, I bave known it amended, 
even juſt as it was going to be tried.” In 12 V/. 3. * Sir 
Bartholomew Shower moved to amend an Information of 
Forgery, in Ten Places: And, though oppoſed, the Motion 
was granted, becauſe it made no Alteration of the Fact; and 
that, without Coſts or Imparlance. In the Caſe of The King 
againſt Charle/worth, 2 §tr. 87. the Information was for 
forging a Warrant of Attorney to acknowledge Satisfaction 
upon a Judgment of Eaſter Term: And, after Iſſue joined, 
the Record appearing to be of Hilary Term, the Information 
was amended, without Coſts, (the Proſecutor having been 
admitted a Pauper,) and without giving the Defendant Leave 
to plead de novo. And Hil, 10 Ann. The Queen againſt Szm- 


monde was there cited; where the Title of an Act ſet forth 


to the Contrary. There can be no Doubt therefore of its be- 
ing amendable; upon the Authority of a Series of Precedents, 
without any Objection, and all theſe printed Caſes uncon- 
tradicted, | „ | 5 ; | 


And why ſhould it not be amended? Ir it had not been 
amended, the Attorney-General would have dropped this 
Information, if he thought there was a Slip in it; and have 
brought another. And this would have been more inconve- 
nient to the Defendant, and have harraſſed him more: He 
would have no Benefit, and more Vexation, This Amend- 
ment avoids Delays, and ſaves Expences : It ſaves the De- 
fendant the Expence of bringiug his Witneſſes up again. 
The Attorney-General pays no Coſts, The Defendant xever 
aſted Leave to plead again, or to have the Trial put off : Nor 
was there any Cauſe for it. The Defence was not at all 
varied. The Subſfance of the Charge was not at all altered: 
It remained the «ery /ame. The true Merits of the Cavſe 
ſtood the very /ame. There is no Difference at all, but that 


— 
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the Proſecutor muſt prove more. The Nature of the Paper 
was the ſame: Every Objection was equally open to the 
Defendant, and he had the ſurther Advantage of any verbal 
Slip in ſetting out the Libel upon the Record. 


But it is objected, that it could not be done out of Court.” 


Anſwer, It might be done by the Court: It might be done 
at the Side-Bar. Anda great Deal that may be done in Court, 
is done by Judges at Chambers, in Term-Time : In Vacation, 
a great Deal more is done by them at Chambers; becauſe it 
can be done no where elſe, Moſt of the Precedents of 
Amendments before Trial are in the Vacation. Lord Chief 
Juſtice Lee amended a Record of an Informa ion, ſent up 
from Yorke; the Miſtake being there diſcovered during the 
Aſſizes: And the Record ſo amended was returned, and im- 
mediately tried. I am obliged to a Gentleman at the Bar, 
who ſent me a Caſe of The King againſt King, igth of March 
1746, where Mr, Juſtice Fofter ordered the Word“ Diviſion” 
to be ſtruck out, and . Pari“ to be inſerted ; though it 
was ſtrenuouſly oppoſed, and the Defendant muſt have been 
acquitted, if it had ſtood unamended. Mr. Juſtice Fofter 
had applied himſelf particularly to the Crown Law; was a 
ſtrict adherer to legal Forms; and had more Experience in 
Buſineſs proper to be done out of Court, than any other Judge, 


«© Whether it was a neceſſary Amendment, or not,” I give 
no Opinion, nor form any. 


There is a great Difference between amending {ndiaments, 


and amending Informations. Indictments are found upon the 


Oaths of a jury; and ought only to be amended by them- 
ſelves: But Informations are as Declaratione in the King's 
Suit. An Officer of the Crown has the Right of framing 
them originally: and may, with Leave, amend, in like 
Manner as the Plaintiff may do. Ir the Amendment can 
five Occaſion to a new Defence; the Defendant has Leave 


to change his Plea : If it can make zo Alteration as to the 


Defence, he don't want it. In is Caſe, the Detendant 
could not puſſibly plead any other Plea. 


I am fully ſatisfied, that none of the Defendant's Counſe! 


or Apents ever thought there was the leaſt Colour of Ou- 


jection to the Order for Amendment: But, long after the 
Trial, it occurred to Others, that by calling it *© an Altera- 
* tion of the Record,” inſtead of“ an Order to amend the 
Information,“ they who derive all their Knowledge and 
Law from Libels in the News-Papers, might be be wildered 
and miſled. | Le | 

2 1 . Mr. 
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Mod. 274, 
232, 283. 


Mr. Juſtice YaTEs took Notice of a Difference which 
there ſeemed to him to be, between the Attorney-General, 
and the Maſter of the Crown Office : The Attorney-General 
is the Officer of the King; the Maſter of the Crown- Office, 
the Officer of the Publiz. Informations exhibited by the 
King's Atiorney-General are conſidered as the King's owr 
Proſecutions, and are called © Declarations for the King: 8 


Therefore no Ci are paid upon them. In the other Informa- 


tions, Coſts are often payable. 


He ſaid, he was greatly confirmed in his Opinion, upon 
the Caſe now before the Court, and had the greater Reaſon 
to think it a right One; as his Brother G/yz#z had not, by 

all his Arguments, been able to ſhake it. 


He agreed, that the Statute-Power of amending does not 


extend to Criminal Proceedings: But in Common Law Amend- 
ments, there is no Difference between Criminal and Civil 
Proceedings. And he cited, and repeated (in Part) the Caſe 
of The Queen againſt Tutchin, in 6 Mod. 268 to 287.“ He 


Cited alſo, to the ſame Purport, the Caſe of Bonafield qu: 


tam Ic, v. Milner, in this Court, N. 1. G. 3. (Yide ante, 
2 1098, 1099.) 


The Queſtion therefore turns upon what is a Cummon- Laco 
Amendment. 


Many Caſes have been cited, of Common-Law Amend- 
ments. But there is One, which has not been mentioned : 
It is The King againſt Gehe, in 1 Lev. 189. It was moved 
to amend an Information of Perjury. And it was ruled, that 
they ſhould give Notice of the Things to be amended, to the 
Defendant; and he to ſhew Cauſe why it ſhould not be 
amended : For, the Court, ſaid, “it might be amended.” The 
Caſe of The King againſt Charlefworeb was a very ſtrong 
One: For, the Defendant muſt have been acquitted ; And 


yer: that Amendment was made without Payment of Colts, 


and vithout Liberty to plead de novo. 


8 being upon Oarh, can not be ded: But 
Informations may be amended ; becauſe they are Declarations 
for the King. 2 Finer 394, Title, « Amendment and Jeo- 
« fails,” pl. 12. 12 Mod. 229. The King againſt Lewis. 6 
Mod. 281. 1 Sera. 185. Rex v. Nixon. 8 


It is clear, therefore, that Informations may be amended, 
ac  Commen- Law. : 


As to their being amended by a Judge at Chambers —It is, 
moRt certainly, the PrRacrtics, Nen conflat, © when it begun -* 


But 
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But it ſeems to have been exerciſed Time out of Mind; and 
that the Buſineſs of the Court could not be done without it. 
The Buſineſs done at Chambers is the moſt irkſome Part of 
the Office of a Judge: But it is greatly for the Benefit of the 
Subject, and tends to the Advancement and Expedition of 
Juſtice. It ariſes from the Overflowing of the Buſineſs of the 
Court: which can not be all tranſacted in Court. The Order 
of a Judge is ſubject to an Appeal to the Court: But if ac- 
quieſced under, it is as valid as any Act of the Court It is 
common, to apply to the Court, “ to diſcharge a Judge's 
Order: But the very Courſe of applying to the Court, 
to diſcharge the Order of a judge, made at Chambers,“ 
ſupports the Proceeding ; and thews that the Order is valid 


as to its Effect, if it be not diſcharged. Indeed, if it becomes 


neceſſary to inforce it by Attachment, there muſt be a Motion 


*© to make it a Rule of Court.” The Validity of a Judge's. 


Order can be impeached only two ways : either by appealing 


to the Court, to ſet it aſide ; or, if made in Vacation, by 
applying in the next Term, to ſet afide the Proceedings that 
have been had under it. Now, this Order was made in Va- 
cation. The Defendant might have declined going to Trial, 
and might have moved, in the next ferm, ** to ſet aſide the 
Verdict.“ But he acquieſced, and went to Trial. 


The Materiality of this Amendment is not in any degree 


equal to many of thoſe that were made in the Caſes that have 


been cited. The Defence was, indeed, made eafrer thereby: 
For, the Word Tenor” imports a literal Copy. It could 
not vary the Nature of the Defence : The Proof lay upon 
the Crown. If the Defendant had had an Objection to the 
Alteration, he ſhould have made no Defence at the Trial: 
That would have been a conſiſtent Conduct But as he 474 
make a Defence, he has ucquieſced in it. And yet, if he had 


have ſtood : For, it could not have been ſet aſide, wnle/s the 
Order was a bad One; which it now clearly appears, “ that 
„it was ot. Therefore it ought to be ſupported by the 
Court. _s I oe = 


This is a Motion for a new Trial, after a Series of Pro- 
ceedings upon it. The Court have indeed ſpontaneouſly re- 
laxed their own Rule, in order to give an Opportunity of 


having this Matter fully and fairly argued and contidered : 
Which I am glad of; but I hope, it will not be made a re- 
cedent. . e 1 


Mr. Juſtice AsTon—I entirely concur with my Lord 
and my Brother VAr Es, in diſcharging theſe Rules. I think, 
the Importance of this Caſe does not conſiſt in the Nature of 
it; but in the Noiſe and Clamour that it has occaſioned, and 
the Miſtepreſentations that have been thrown out to the Pub- 


lic, 


made no Defence at the Trial, the Verdict nevertheleſs would 
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lic, of the Conduct of the Judges in the Courſe of the Pro- 
ceedings in it ; who have been very unjuſtly charged with 
being induced to it by partial Motives, 


e 


In the Caſe of The Queen and Norton, reported in Lord 
FHorteſcue's Reports 232, in Court agreed that it is a General 
: Rule, to amend Informations at any Time, even juſt be- 
fore Trial :” But then it muſt not make the Information 
different. And, to be fure, it ought not : For, it would 
make a different Defe e. In the Caſe of Ruſb and Seymour, 
* Mod. 88. it is ſaid, © that Statutes of Amendment extend 
** only to Pleadings Record; and that Pleadings, while in 
% Paper, are ameidable by Common-Law ; and that it is a 
Motion that the Court-can not refuſe : But they may re- 
*« fuſe it, if the | arty deſiring it refuſe to pay Colts, or the 
«© Amendment deſired ſhould amount to a new Plea.” And 
as to the Practice, it was almoſt of Courſe, where the Amend- 
j ment made no Alteration in the Deſence. Where it altered 
the Defence, then it was upon Terms, There is nothing that 


J ever looked upon as ſo plain. - 


Then as to doing it at Chambers —The Practice of the 
Court has been always ſo. The Buſineſs done at Chambers 
is become an immenſe Load upon the Judges, and is exceed- 
ingly troubleſome to them: But it is the Practice, the Cuſtom 
of the Court ; and therefore, the Law of the Land. And what 
has been done by the Judge at Chambers, in the preſent Caſe, 
has been rightly done: If it had not, I ſhould have had no 
Scruple in overturning it. But here is not the laſt Colour for 
:hat : The Order is juſtified by a vaſt Number of Precedents. 

IJ am glad, that it has been thus fully diſcuſſed ; to convince 
the great Number of Perſons that I ſee attending here, that 
Judges have acted in this Caſe, as they do in all Others; 
and that there 1s no Sort of Ground for the ſcandalous Inti- 
mations that have been induſtriouſly propagated, of their 

having been influenced by partial or improper Motives. 


Mr. Juſtice WII Es concurred ſn both Points. 


He declared himſelf to be clearly of Opinion that during 
the Vacancy of the Office of the King's Attorney-General, 
{which was the preſent Caſe,) the Power of the Attorney- 
General dewolves upon the Solicitor-General for the Time 
being. Conſequently, this Information was regularly and 
properly exhibited, | 


As to the Order of the Amendment of the Information— 
He held it to be juſtified by an uninterrupted Series of Prece- 
dents, from the Time of W. z. at leaſt. And as the Order 


was right, he ſaw no Ground for the Obloquy that had been 
3 ED | thrown 
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thrown upon the Noble Perſon who made it. It makes no 
Alteration in the Charge: It makes no Alteration in the 


Defence. No Objection was made to it: No Advantage was 


taken of it. It was acquieſced in: And the Cauſe went on 
to Trial. It 1s authorized by ſeveral Caſes, and by a great 
Number of Precedents for many Years backward. He ground- 
ed his Opinion, he ſaid, upon the Chain and Series of Pre- 
cedents for near a Century paſt. 


He concurred therefore with his Lordſhip and his Brothers, 


that Both Rules be diſcharged. 


Tre Cour unantmouvſly ordered Both theſe 
Rules to be DisCHARGED, 


Serjeant Glynn thereupon moved, that the preſent Proceed - 


ings might be entered upon Record; "that the Defendant might 


have Opportunity of applying to another Juridiction. 


TR Cour told him, They could not go out of the 


uſual and ordinary Method and Courſe of Proceeding : Every 


Thing muſt be done in %, Caſe, in the /ame Manner as in all 
ether Proceedings of the /ike kind. 


Mr. Attorney-General then moved for LoxDd Mansp1tL D's 


Report of the Evidence; (the Cauſes avg been tried before 


his Lordſhip, at wifi prius.) 


Whereupon, After the Records of the Conviction had been 
read, 


Loxo MAnsSFIELD reported the Evidence in each Cauſe. 


The Attorney-General and the Serjeant made their reſpec- 
tive Obſervations upon the Evidence reported. 


Mr. Willes then applied for the Sentence of the Court. 


TE Cour told him, it was neceſſary to take ſome 
Time to conſider of it: The conſtant Courſe is ſo. They 
promiſed to do it without Delay; and to give Mr. Wilkes 
Notice, when they were ready : But, at preſent, they had 
not had the leaſt Conference together about the Puniſhment; 
nor could they, without great Impropriety, have had any, 
before they had heard @// the Arguments. 


n Glynn then hinted at his Client's being bailed in 
the mean Time. 


But THz Cour told him, he Lee that could 
nt be done. 


The 
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The Defendant was REMANDED to the Cuſtody 
of the Marſhal. | 


On Friday the 17th of June 1768, 


Tux Cour declared their Intention of giving 


final ſudgment to Morrow); and ordered that the Defendant 
thould be brought up accordingly. 


On Saturday the 18th of Tune 1768, 


| Mr. Juſtice YaTEs (as ſecond Judge) pronounced 
the Sentence of the Court in each Caule ; wiz. 


On the Information for the North Friton No. 45. a Fine 
of 500). and Impriſonment for Ten Calendar Months, 
and till the Fine be paid: On the other Information, 
cool. Fine; And Impriſonment for Twelve Calendar 
Months after the Expiration of the former Ten ; and to 
find Security for his good Behaviour for Seven Years, 
himſelf in 100/. and Two Sureties in 500. each; and 
to be remanded, till the Fine ſhould be paid and ſuch 


Security given. | 


Mr. Welles deſired, that his former Impriſonment might be 
conſidered in the Puniſhment now inflicted upon him. 


| Taz Cover aſſured him « that it had been ſo; and 
that they had Fully conſidered a/! Circumſtances, both for 
«© him and againſt him.“ | | 


; Serjeant Gh then deſired, that Mr. Vilies might have the 


Benefit of a Writ of Error to the Houſe of Lords. 


Loxzpd MansFiELD anſwered; That this Court could 
not give any particular Directions about that Matter: He 
muſt apply to the Artorney-General, And he added, That if 
Mr. Attorney-General would take his Advice, he ſhould grant 
it the Moment it was applicd for. | 


Mr. Attorney-General faid, he certainly ſhould grant it 
immediately. 


Mr. Wilkes then deſired, that it might be put into ſuch a 
Method, as that he might have the Advantage of objecting, 


in the Houſe of Lords, to the Alterations made in the Record 


by LORD MansFisLD at his Lordſhip's oxwn Houſe. 
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Lord MansFiELD told him, that the Court could 
not alter the Law. f 

Mr. Wiltes replied, that he did not wiſh the Law to be 
altered. | . | 


Lord MansrieLD—lTt is impoſſible to alter it in any 
particular Caſe : The ſame Courſe mutt be taken in e Caſe 


as is uſual in others of the like kind. The Defendant's Counsel 


would adviſe him, his Lordſhip ſaid, what were the proper 
Steps for him to take, in Order to have the Opinion of the 
Houſe of Lords. h 


The Defendant was RR MAN DED. 
Tu RuLEs were drawn up in theſe Words 


4 Saturday next after Fifteen Days from the Day of the *(x$th June 
Holy Trinicy, in the Eighth Year of King George the Third. 1768.) 


The Defendant being brought here into Court in Cuſtody Middleſer, 
of the Marſhal of the Marſhalſea of this Court, by Virtue of The ok 
a Rule of this Court, and being convicted of certain Triſ— ee e 

— hl 2 2. 
paſſes Contempts and grand Miſdemeanours, in printing and 


publiſhing a ſeditious and ſcandalous Libel, intit!vd © The 


 *©£ North Briton, No. 45. whereof he is impeacned, It is 
_ Ordered that he the ſaid Defendant, for his Offences afore- 


ſaid, do pay a Fine to our Sovereign Lord the King, of Five 
Hundred Pounds of lawful Money of Crear Preain + And it 
is further Ordered, that he the ſaid Defendant be impriſoned 
in the Cuſtody of the ſaid Marihai for the Space of 'Ven Ca- 
lendar Months now next enſuing. And it is laſtly Ordered, 
that the ſaid Defendant be now remanded to the Cuſtody of 
the ſaid Marſhal, to be by him kept in ſafe Cuſtody, in Exe- 
cution of the judgment aforeſaid, and until he thall have 
paid the ſaid Fine. | 


On the Motion of Mr. Attorney-General. 
By the Court. 


The Defendant being brought here into Court, in Cuſtody que fame 
of the Marſhal of the Marſhalſea of his Court, by Virtue againit The 
of a Rule of this Court; and being convicted of certain Trel- fame, 
paſſes Contempts and grand Miidemeanours, in printing and 
publiſhing an obſcene and impious Libel, intitled © An Effay 


on Woma?,” and other impious Libels in the Information 


in that behalf ſpecified, whereof he is impeached ; and having 
allo been convicted of certain other Treſpaſſes Contempt; 
| | | and 


"0 
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and Miidemeanours, for printing and publiſhing a certain 


other Libel, intitled “ The North Briton, No. 45.” for which 


he hath this Day been ſentenced, and ordered by this Courr 
to pay a Fine of Five Hundred Pounds and to be impriſoned 


in the Cuſtody of the ſaid Marſhal for the Space of Ten Ca- 


lendar Months ; It is now Ordered by this Court, That the 
ſaid Defendant, *for his Treſpaſſes Contempts and Mifde- 
meanours firſt abovementioned, in printing and publiſhing the 
Jaid obſcene and impious Libels, do pay a further Fine to our 
Sovereign Lord the King, of Five Hundred Pounds of lawful 
Money of Great Britain; and that the ſaid Defendant be 
further impriſoned in the Cuſtody of the ſaid Marſhal, for 


the Space of Twelve Calendar Months to be computed from 


and after the Determination of his aforeſaid Impriſonment 
for printing and publiſhing the ſaid other Libel intitled 
«© The North Briton No. 45. And it is further Ordered that 
he the ſaid Deſendant ſhall give Security for his good Beha- 
viour for the Space of Seven Years, to be computed from and 
after the End and Expiration of the ſaid Twelve Calendar 
Months to be computed as aforeſaid ; to wit, himſelf, the 
ſaid Defendant, in the Sum of One Thouſand Ponuds, with 
two ſufficient Sureties, in Five Hundred Pounds Each. And 
it is laſtly Ordered, that he the ſaid Defendant be now re- 


manded to the Cuſtody of the ſaid Marſhal, to be by him 


kept in ſafe Cuſtody, in Execution of this judgment, and 


until he ſhall have paid the ſaid Fine and given ſuch Security 
as aforeſaid. | 


On the Motion of Mr. Attorney-General, 
By the Court. 


Afterwards, a Writ of Error was brought, returnable in 
Parliament, upon each Judgment: And Both Judgments were 
affirmed, as follows 


Die Lune 162 January 1769. 


Counſel having been fully heard to argue the Errors aſſign- 
ed in theſe Cauſes, the following Queſtions were put to the 
Judges. 


«© Whether an Information filed by the King's Solicitor- 
«© General, during the Vacancy of the Office of the King's 
«« Attorney-General, is good in Law.” - 


«© Whether, in ſach a Caſe, it is neceſſary in Point of Law, 
* to aver upon the Record, that the Attorney-General's 
Office was vacant.” . | 


Upon the ſecond Record— 


306 Whether 


— 
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Whether a Judgment of Impriſonment againſt a Defen- 
«© dant, to commence from and after the Determination of an 
Impriſonment to which he was before ſentenced for ano- 
ther Offence, is good in Law.” | 


Whereupon, the Lord Chief Juſtice of the Court of 
Common Pleas, having conferred with the Reſt of the Judg- 
es preſent, delivered their unanimous Opinion upon the ſaid 
Queſtions, with their Reaſons. N | 


To the Firſt Queſtion — That an Information filed Sc, 7s 
good in Law, 


To the Second — That in ſuch a Caſe, it is not neceſſary. | 


To the Third—That a Judgment of Impriſonment * 


is good in Law. 


Then Ox DERED and aDjuDpced That the Judgments 
of the Court of King's Bench be AFT FI RMED. 


On Wedne/day the 7th of February, 1770, 


Mr. Davenport moved that the Defendant might be 
brought up, either into Court within this Term, or before a 
Judge at Chambers after the End of it; to enter into the 
Recognizance required of him by the abovementioned Rule 
of Court: * For, his Impriſonment will end upon a Day A 


2576. 


which does not fall within any 'lerm; namely, upon Eaſter 
Tue/day next. 


Tux Counr told him, They had thought of this 
already: And they conceived the belt Method would be, to 


make a Rule for his entering into the Recognizance before 


i the Marſhal, or ſome other J uſtice of the Peace for the Coun- 
ty of Surry. 


And accordingly, they ordered ſuch a Rule to be drawn 
up: Which was done in theſe Words — 


Orp RED, that at the Expiration of the Impriſonment of 
the Defendant, by Virtue of the judgment of this Court 
pronounced againſt him in this Cauſe on Saturday next after 
Fifteen Days from the Day of the Holy Trinity in the 8th 
Year of the Reiga of his preſent Majeſty, the Security re- 
quired by the ſaid Judgment to be given by him the ſaid De- 
tendant for his good Behaviour for the Space of Seven Years, 
to wit, himlelf the ſaid Defendant in the Sum of 1000]. 
with two ſufficient Sureties in goot. Each, may be taken by 
and before any Juſtice of the Peace ef and for the County of 


Surry. | 
ParT IV. Vor. IV. Uu | Perrin 
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Perrin and Another, ver/us Blake, Widow. 


HIS was a Demurrer to a Replication, in an Action of 

Treſpaſs: And the Queition was Whether John 

«© Williams took an Eſtate for Life, or an Eſtate Tail, under 
«© his Father's Will,” | 


The Teſtator, William Iil/iams, at the Time when he 
made his Will, had only this One Son John, and 'I'wo 
Daughters : But he thought his Wife to be then with Child. 
However, there never was any other Child: And one of the 
Daughters was ſince dead, without iſſue. One Claule of 
the Father's Will ſays —<©* Provided that ſhould my Wite be 
«« enfitent with Child, and it be a Female, I give her 
% 2000l. And if a Female, give my Eſtate, real and per- 
* ſonal, equally to be divided between ſaid Infant and my 
«« Son John, when ſaid Infant thall attain his Age of Twen- 
„ ty-One Years.” In another Clauſe of it, the Teſtator 
declares it to be his Intent“ that none of his ( hildren ſhall 
* fell his Eſtate for longer than his Life:“ And to that Intent, 
he gives all his Eſtate to his ſaid Son 7% and ſaid Infant 
for their Lives ; Remainder to 'Truttees, to preſerve contin- 
gent Remainders &c; Remainder to the Heirs of the Bodies 


Thurſday, 
Sth Febru- 
ary, 1770. 


of his ſaid Sons; Remainder to his Daughters, for their 


Lives; Remainder to Truſtees Sc; Remainder to the Heirs 
of the Bodies of his Daughters; And that the Share and 


Part of his ſaid Daughters, if either of them ſhould die, 


ſhould immediately veit in the Heirs of their Bodies. The 
Defendant claimed under tae Remainder tv the Daughters ; 


John being dead, The Plaintiff Rated in his Replication, 
g that John before his Death entered, and /uftred a Reco- 


«© wery, to the Uſe of himſelf in Fee; and alterwards de- 
«© miſed to the Flaintiff, for a Term of LVears:“ Under 
which Demiſe, the Plaintiff derives his Title. The Defen- 
dant inſiſts that this is a bad Title; becauſe 7obn took only 
an Eſtate for Life, and therefore could not ſuffer a Recovery, 


No Doubt was made of the Rule in She//zy's Caſe in Coke on 
Littleton and other Books * that whea the Anceltor by any 
Gift Deviſe or Conveyance, takes an Eſtate for Life, with 
« Remainder mediately or immediately to his Heirs in Fee, & 
„ r in Tail; the Word Heirs is a Word of LIMuITATION; 
and the Eſtate of Inheritance ſhall v, in the Anceſtor ; 
«& and the cx Limitation for Life is of no Effect.“ 


The Rrasow of the Rule (as it is generally agreed) was 
to preſerve to the Feudal Lords the Fruits of the Seignory 
Uu 2 upon 


Co. 104. b 
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upon the Deaths of their Tenants. If an Eſtate could have 
been limited to the Anceſtor for Life, Remainder to his Heirs, 


the Anceſtor might have acted during his Life as abſolute 


Owner, and conveyed the Eſtate ſo as to deſtroy the contin- 
gent Remainder : And if he choſe that it ſhould go to his 
Heir, the Heir would have taken it as a Purchaſer, and con- 
ſequently not liable to Wardſhip Marriage or Relief. But 
the Policy of the Law ſaid This ſhall not be.“ f 


Though the Reaſon of the Rule has now ceaſed, and a 
contingent Limitation to the Heir of a Tenant for Life may 
now be preſerved againſt his Act, and Feudal Tenures are 
now in Effect aboliſhed ; yet the Rule having been eſtabliſhed, 
it was conceded, that it muſt be adhered to: And where 
there is nothing more in the Caſe, than a Deviſe to A. for 
Life, and afterwards to the Heirs of his Body, it was admit- 
ted on all Hands * that 4. took an Eſtate Tail.“ 


The Counſel for the Plaintiff did not diſpute but that up- 
on this W1ll there were Words which ſhewed the Teſtator's 
Intent to deviſe his Eſtate in ftrit Settlement. The Teſtator 
expreſsly declared that he meant that none of his Chil- 
«« dren ſhould ſell for longer than his Life ;” And to that In- 
ent, deviſed to Truſtees, to preſerve contingent Remainders: 
Which ſeems equivalent to his ſaying They ſhould zo 
have an Eftate Tail ;” ** and that the Heir ſhould take a 
«© contingent Remainder by ſuch Deſcription, as a Purchaſer, 
© which his Anceſtor had no Power to alien.” If the Heir 
was to take the Inheritance hy Szcce/Fon, there could be no 


. contingent Remainder to preſerve; and his Anceſtor might 


alien. Therefore the Counſel for the Plaintiff did not diſ- 
pute the Intent : But they contended, that be the /ntent ever 
Jo plain from other Parts of the Will, the Rule holds *©* that 
the Inheritance mu/? veſt in the Anceſtor.” 


The Counſel for the Defendant contended, that if the 
Teſtator's Intent was manifeft irom other Parts of the Will, 
«© Heirs” might be conſtrued a Word of Deſcription ; and 
the Heir ſhould take the Inheritance as a Purchaſer. That 
ſuch a Deviſe was contrary to no Rule of Law. That a 
Teſtator might limit in this Manner, by apt Words; And if 
the Teſtator's Intent be clear, and what he intends be agree- 
able to the Rules of Law, it ſhall be executed; in what Man- 
ner ſoever he may have expreſſed himſelf, | 


The Caſes cited were many, and difficult to reconcile, 
Each Side had a String of them. : 


2 155 Tais 
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Tais Cas was firſt argued on Tuze/day the 7th of Fe- 
bruary 1769, by Mr. Walker for the Detendant, and Mr. 
Serjeant Glynn for the Plaintiff; and again, on Tue/day the 
2d of May 1769, by Mr. Serjeant Burland for the Deten- 
dant, and Mr. Dunning (then Solicitor-General) for the 
Plaintiff: After which, it ſtood for the Opinion of the 
Court, till this Day. And now Judgment was given for 
the Defendant, upon the Opinions of Lord MansFiseLD, 
Mr. Juſtice As rox, and Mr. Juſtice WiLLEs, againſt that of 
Mr. Juſtice YaTEs. 


THE Cour not being able, after the moſt mature 
Deliberation, to concur in Opinion, The Judges delivered 
their Sentiments /eriatim: And Mr. Juſtice YaTEs holding 
it to be an Eſtate Tail; and LORD MANSFIEZLD and the 
other two Judges holding it to be an Eſtate only for Life ; 


there was 
JupcwenT for the DEFENDANT. 


The Plaintiffs brought a Writ of Error in the Exchequer- 
Chamber: And it was ſeveral Times argued there. The 
laſt Argument was the 8th of May 1771. 


On the 2gth of January 1772, THe Jupcss who com- 
poſed that Court gave their Opinions /eriatim. Sir Tro- 
Mas PARKER (then Lord Chief Baron) Mr. Baron Apans, 
Mr. Juſtice GouLD, Mr. Baron PERROT T, Mr. juſtice 

BLacksTONE, and Mr. Juſtice Na es, were of Opinion 
for the Plaintiffs. Mr. Juſtice BLackxsTone, (who made a 
very able and elaborate Argument) agreed with the Majority 
of the Court of King's Bench, that F the Intent of the 
„ Teſtator manifeſtly and certainly appeared, (by plain Ex- 
«« preſſion, or neceſſary Implication from other Parts of the 
6 Will) that the Heirs of the Body of A. ſhould take by 
«« Purchaſe, and not by Deſcent, then a Deviſe to 4. for 
«© Life, and after his Deceaſe to the Heirs of his Body, not 
only might but muff be conltrued an Eſtate in ſtrict Settle- 
„ ment:” But he thought, it 4:74 not manifeſtly and certainly 
appear, from the mere intended Reſtraint of the Power of 
Alienation in 4, that the Teſtator had meant that the Heirs 
of As Body ſhould take by Purchaſe, and not by Deſcent ; 
or even that he knew the Difference between the two Me- 
thods of taking. The Lord Chief Juilice of the Common 
Pleas (Sir William De Grey) and the preſent Lord Chief 
Baron, were for affirming the Judgment of the Court of 
King's Bench. The Lord Chief Juſtice of the Common 
Pleas, ſpoke laſt; and, to the great Satisfaction and Edifi- 
cation of thoſe who heard him, explained the Principles, 
went through all the Caſes, and took Notice of every 
Thing which had been ſaid at the Bar, or by any of the 
Judges from whom ke differed: And whoever ſhall have the 

Opportuaity 


2582 Hilary Term 10 Geo. 3. B. R. 


Opportunity of ſeeing his Argument, will ſee the Subject 
exhauſted in a moſt maſterly Manner. I ſpeak from what was 
the general Voice and Senſe of We/ftminſter-hall : But I did 


not hear, and therefore cannot report it. 


TRE DerenvantT brought a Writ of Error to Parliament: 
Which is /7:1/ depending. | | 


For that Reaſon, and becauſe J did not hear the Opinions 
given in the Exchequer Chamber, I do not now report thoſe 
given in the Court of King's Bench. As the Caſe at preſent 
ſtands, it will not ſettle the general Queſtion Whether a 
© Teſtator's manifeſt Intent may control the legal Operation 
© of the Word Heirs, as a Limitation.” Ir the Writ of 
Error ſhould proceed to a Hearing, it may be ſettled; and 
the whole Argument may then be fully ſtated : But I might 
have been thought too tedious, if, in its preſent State, J had 
gone into a long and voluminous Diſquiſition of the cited 
Cafes. It is ſufficient, at preſent, to ſay, that one Side replied 
upon the abovementioned Rule, and adjudged Caſes which 

| have made the Teſtator's Intention give Way to it; And the 
other Side relied upon plain Principles in the Conſtruction of 
Wills, and adjudged Caſes which, from the manifeſt Intent 
of a Teſtator, have, after an Eſtate for Life to the Anceſtor, 

turned a Limitation to his Heirs into the Deſcription of a 
Purchaſer. 


The Judges of the King's Bench were above Five Hours 
in delivering their Opinions. A particular Report of them 
muſt have run into a vaſt Length; and have been ſtill im- 


perfect, without adding thoſe delivered in the Exchequer- 


Chamber, which J did not hear, and was incapable of re- 
porting. Ir the Arguments of Lord Chief Juſtice pr Grey 
and Mr. Juſtice BLAckSs TONE ſhall ever be made public; and 
if Judgment ſhall hereafter be given by the Houſe of Lords ; 
it may then be Time enough to attempt a complete Report 
of the whole Caſe: At preſent, IJ have thought it better to 
defer it. | 
as ea IT is remarkable that, excepting this Caſe and another in 
Caſe of thethis Volume, * there never has been, from the 6th of No- 
King and dember 1750, to the Time of the preſent Publication, a fi- 
Lookup a nal Difference of Opinion in the Court in any Caſe or upon 
Reverſal of any Point whatſoever. It is remarkable too, that excepting 
anyOpiniontheſe two Caſes, no Judgment given during the ſame Period 


dies be. has been reverſed, either in the Exchequer-Chamber or in 


cauſe the Parliament: And even theſe Reverſals were with great Di- 
Flaw of be- verſity of Opinion among the Judges. 

ing laid | | 

againſt the Peace of the late King was not diſcovered till after Judgment given and 


I will 


entered, | 
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Iwill endeavour, if Life and Health ſhall permit, to con- 
tinue theſe Publications up to the preſent Time: There are 


many intereſting Caſes ſtil] remaining unpubliſhed. But, for 
Fear of tiring the Profeſſion, I propoſe to ſhorten the ar- 


gumentative Part, as much as poſſible. 


I am very ſenſible that I bave not done Juſtice to the Mat- 
ter, or perhaps the Language, either of the Court or the 
Bar: But I flatter myſelf that I have with tolerable accuracy 
ſtated the Caſes and alſo the Points upon which the Judg- 
ment turned, | 


The favourable Reception of the Work, and the increaſ- 
ing Demand, I do not impute to any Merit of mine, but to 
the great Eſtimation in which the Cour ſtands. 


We who have ſeen ſome of the beſt of firmer Times, can 
not help obſerving the Preference due to theſe; and are 
equally ſurprized at the Multiplicity of Buſineſs now brought 
before the Court, and the Ability and Celerity with which 
it is diſpatched, with univerſal Satisfaction. 


I am informed, that at the Sittings for London and Mid- 
dleſex only, there are not ſo few as Eight Hundred Cauſes 
ſet down a Year; and all diſpoſed of: And though many of 
them, eſpecially in London, are cf conſiderable Value, there 
are not more, upon an Average, than between Twenty and 
Thirty ever heard of afterwards, in the Shape of ſpecial 
VerdiQts, ſpecial Cafes, Motions for new Trials, or in Ar- 
reſt of Judgment; Of a Bill of Exceptions, there has been 
no Initance. (I don't include judgments upon criminal 
Proſecutions : They are neceſſary Coniequences of the Con- 
viction) My Reports give but a very faint Idea of the Ex- 
tent of the whole Buſineſs which comes before the Court. I 
only report what I think may be of Ule, as a Determination 
or Illuſtration of ſome Matter of Law. I take no Notice of 
the numerous Queſtions of Fad which are heard upon Affi- 
davits ; (the molt tedious and irkſome Part of the whole Bu- 


ſineſs) I take no Notice of a Variety of Conteſtations, which, 


after having been fully diſcuſſed are decided without Difficul- 
ty or Doubt. I take no Notice of many Caſes which turn up- 
on a Conſtruction ſo peculiar and particular as not to be like- 


ly to form a Precedent for any other Caſe. And yet, notwith- 


ſtanding this Immenſity of Buſineſs, it is notorious, that in 
Conſequence of Method and a few Rules which have been 
laid down to prevent Delay, (evea where the Parties them- 
ſelves would willingly Conſent 10 1t) nothing now hangs in 
Court. Upon the lait Day of the very laſt Term, if we exclude 
ſach Motions of the Jlerm as by the Deſire of the Parties 


went over of Courſe, as Peremptories, there was not a ſingle 


Matter 
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Matter of any Kind that remained undetermined, excepting 
one Caſe relating to the Proprietary Lordſhip. of Maryland, 
which was profeſſedly poſtponed on Account of the preſent 
Situation of America. | | | 


One might ſpeak to the ſame Effect, concerning the laſt 
Day of any former Term, for ſome Years backward. 


J hope, that, in future, ſome other Perſons, of more Abili- 
ty than myſelf, (I will not compliment him with greater Fi- 
delity) will ſupply my Place. It would be great Pity to 
leave the Deciſions of a Court ſo filled, to the ignorant erro- 
neous and falſe Reports of News-papers, monthly Hiſto- 
rians, and Collectors for Book-ſellers : or, (what is perhaps 
ſtill worſe) to the poſthumous Publication of defective and 
imperfet Notes of Gentlemen who curſorily took them, 
merely for their own Uſe and as Helps to their own Memoris, 
without any thoughts of making them public. 


I have the Pleaſure of thinking that if my Reports have 
no other Merit, they have at leaſt anticipated, and may poſ- 
fibly tend to prevent ſuch kind of Publications. And for this 
Reaſon, I wiſh to proceed in communicating to the Public 
the Materials which I have collected, ſubſequent to the pre- 

ſent Publication, and up to the preſent Time. | 


Inner Temple, zoth May 1776. 


The End of Hit.axy Term 1770. 10 G. 3. 
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Contained in his Volume. 


Action 


OR a malicious Froſecution —-muſt be grounded on tvs 
Eſſentials; vis Malice (expreſs or implied ;) and Want 
of probable Cauſe. 1974. 
On the Caſe, for Money had and received for the Plaintiff*s 
Lee, ought to be brought againſt the Principal; not againſt 
a Receiver or Collector. The Right can't properly be tried 
in the latter. 1985, 1986. 
For Criminal Conver/ation with Plaintiff's Wife— 
iſt. Evidence mult be given of a Marriage in Fact. 2059. 
2dly. Cohabitation, Reputation, or other Circumſtances 
from which it may be izferred only, do not amount to Evi- 
dence of an Atual Marriage. ibid. | 
For Money had and received to Plaintiff's Uſe—The Plaintiff 
can recover no more than what he is in Conſcience and Equi- 
ty intitled to. 2134. v. /upra, under pa. 1010, 1011, 
1012. 
By a Rewer ſioner, will lie, for an Injury done to the Value 
F the Inheritance. 2141. | 
For Slander of Title. 2422 to 2426. See Slander of Title, 
Of Debt upon a Judgment will not lie, after the Defendant 
has been taken in Execution on a Ca. Sa. and diſcharged by 
Con/ent of the Plaintiff. 2483. See Pleading. 


Affidavit 


— 
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Aflldavit 


Of the Truth of the Suggeſtion for a Prohibition, 2035, and 
2037 to 2041. See Frohibition. + | 

To hold to /pecial Pail, 1993 to 1997. See Bail. 

Where neceflary, 10 ground a Prohibition. 2032, 2039, 2040. 


See Prohibition, 


' Ambaſſador. 


Domeſtic Servant privileged by 7 Ann.c. 12. 
itt. Muſt ſhew that he was in the Service at the Tine 


when arreſted. 2017. _ | ; 
2dly. This Act is agreeable to the Law of Nations; 
which is Part of the Law of England. 2016. V. 
Supra, 1480, 1481. 
3diy. The Regi/tering the Name &c. under the 5th Sec- 
tion, is not a Condition precedent to being intitled 
to the Privilege: It relates only to proceeding againſt 


the Perſon arreſting. 2017. 
Amendment 


Here in England, of a Judgment in Ireland. 2156, 2157. 
In Hjectuent— The Declaration was amended, by altering the 
Time of the Demiſe ; where the Plaintiff would have been 


barred by a Fine, from bringing a new Ejectment. 2448, 


2449. v. ſupra, 1166. | _ 
Of an Information fer a Miſdemeanour, by ſtriking out the 
Word Purgort and inſerting the Word 7 enour,” made 


by a Judge at Chambers, the Day before the Trial, upon 
hearing both Sid es but wirhour ( onſent on the Part of the 
Defendant, was holden to be allowable and regular. 2527 


to 2533. See Information. | 
A pprenticeſhip 


John Roe went to live with John Steward a Freeman of Col. 
chefter, at or before Michaelmas 1731, upon Liking, in 
order to his being bound Apprentice; and continued to 
live with and ſerve his Maſter in ht Manner, till the 24th 
of July 1732; WHEN he was band Apprentice to him 
by Indenture, for Seven Years, to commence from the ſaid 
Michaelmas 1731. He continued to live with and ſerve 
him under the ſaid Indenture, from the ſaid 24th of July 

— 


FE! 
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1732 until within about a Year and a Half of the End of 
the Term of Seven Years; when an Indorſement was 
made on the Indenture, whereby his Maſter let him to a 
Mon- Freeman, for the Refidue of his Time; with whom he 
lived and ſerved, the Remainder of the ſaid Term. 

Qu. Whether his Binding and Serwice are ſufficient to intitle 
the Apprentice to be admitted and ſworn a Free Burgeſs, 
under a CusTom © That every Perſon who had ſerved 
an Apprenticeſh'p, by Indenture, for the Term of Se- 
„ ven Years, to any Freeman, had a Right to be admit- 
« ted and ſworn a Freeman, or ſworn Burgeſs Cc.“ 
„ 

A Journeyman is not liable to the Hh of 5 Eliz. c. 4. 1931. 
for not having ſerved an Apprenticeſhip. 2449, 245@. v. 
Jupra, (1% and 2d Articles,) and Title Trade and Trader. 


Artificers. 


Seducing them abroad, 2026. See Sentence, Statutes. oo too 

Whoſe Living is ſubſtantially gotten by Mechanical Labour, 
with a Miæture of buying and ſelling, are, upon the Au- 
thority of Caſes, liable to Commiſſion of Bankruotcy ; 
Though the Court were ſenſible of the Inconveniegce of 
n them ſo. 2148. 


Attachment. 


The Defendant can't come in and acknowledge the Contempt, 
and ſubmit to Puniſhment, before or without anſwering 
Interrogatories. Unleſs it be in the Place of a Re/cue re- 
turned, 2129, 2130. 


Attorney 


Has Privilege to keep the Venue in MiDDLEsEX, when Plain - 
tiff; but not to CHANGE it thitber, when he is Defendant. 
2027 to 2032. See Venue. 

Negle&ing to charge the Defendant being in Cuſtod y, with 2 
Declaration, within two Terms ; by which Omiſſion, the 
Defendant obtained his Diſcharge ; is Jialle to an Action 
by the Plaintiff; and (5ool. Damages have been actually 
given by a Jury, in ſuch an Action.) But the Court will 
not proceed againſt him for it, in a /ummary Way: It 
ought to be left to a Jury, as to the Vantum of the Da- 
mages. 2060 to 2063. 

Knowing a Caſe to be out of the Juriſdichion, or exceeding the 
Biunds of his Duty, may be anjwerable as a Treſpaſſer. 
210 

Privilige | is the Privilege of the Court he belongs to: Not his 

own, perſonally. * was in C. B.) 2113 ;o 2116. 

5 | Privilege 


* . 
a — — ä 


1 
* 
1 
q 
4 
4 
J 
tt 
bf 
i 
1) 
5 
ky 
4 
10 
z 
bu 
b 
0 
7 
1 
- 
Þ 
Pl 
Na 
y 
M 
* 
” 
i. 
A 
1 
1 
Bl 
i 
C 


l 


+1 
* 
94 
y 
1 « 
44 
1 
1 
14 
T 
i 
:FY 
4 
bY 
7 9 
by 
„ 
4 
197 ; 
o * 
1 
55 4 
K4 
5 
44 
Y 
{ 
13 
5 
D) 
\F 
RY 
b 
. 
1 
7% 
= 
1 
& 
il 
14 
N 
* 
* 
* 4 
: 
4 
. 
#3 
þ 
* 
Fa 
Fel 
ON 
bs 
&Y 
+. 
14 
1 
{4 
1 
# 
1 
i 
+ 
8 
1 
$9 
[4 
bs; 
U. 
is 
* 
jt 
is 
be | 
#5 
1 
o 
. 
. 
{ 
: 
8 
' 
68.4 
4 
þ 7 
8 
4 
4 
1 
[i 
j 1 
i 
1 
b, 
* 
1 
* 
u 
i 
| | | 
+3 


"A TABLE of the Principal Matters. 


Privilege continues no longer than he remains an acting At- 
torney of his Court. ibidem. 

Privilege exempts him from ſerving Sheriff of his Corpora- 
tion; though he was refdent in the Corporation before 
and when he was admitted an Attorney of C. B. ibid. 


Authors. 


Have not by the Common-Law, the Hole and excluſive Copy- 


Right remaining in themſelves or their Aſſigns, in Perpe- 
tuity, after having printed and publiſhed their Compoſitions. 
2409. : 


But by the Szature of 8 Ann. c. 19. it is ſecured to them for 


Fourteen Years ſrom the Day of publiſhing : And after the 
End of Fourteen Years, the ſole Right of printing or diſ- 
poſing of Copies ſhall return to the Authors, if then liv- 
ing, for other Fourteen Years. ibid. 5 


Vail. 


Common : Special — The Plaintif®s Affgnee under a Com- 


miſſion of Bankruptcy, ſwear to the Debt, as appears to 
«« them by the laſt Examination of the Bankrupts, and as 
* thele Deponents werzly Believe; And that they have zot 
received the Debt or any Part of it, but believe it to be 
till due. The Bankrupts had given in an Account of this 
Debt upon their Examination; to the Fruth of which they 
had ſworn, to the beſt of their Remembrance and Belief: But 
they refu/ed to ſavear it in an Aﬀidavit to hold the Defend- 
ant (their Father in Law) to Bail. The Court held him to 
Bail. 1992 to 1996. v. /upra, 655. 1032. 1447. 1687. 
and infra, 2126. 2280. : 

In a Civil Action for a Perſon convicted of Felony, are too 
late to have a Certiorari to bring up the Principal to be 
Jurrendered in their own Diſcharge, after he is actually 
on Board tor Tranſportation. 2034. | | 

Eæcepted to, but not track off the Bail-piece, may, if after- 
wards attacked, apply for an Exoneratur ; which ſhall be 
entered aunc pro tunc, 2107. | 


| Common : Special. In an Action of Debt upon a Judgment, 


where the Original Cauſe of Action was under 10l. but 
(by the Addition of Coſts) the Judgment exceeds 10l, Ihe 
Common Pleas require Special Bail: This Court, only 
Common. 2117, 2118, | 
Common: Special, Affirmation © that the Defendant was 
«« juſtly and truly indebted to the Plaintiff in 50001. for 
„ ſo much Money had and received of the Afirmant : 
„ For which, he has not accounted.” Theſe laſt Words 
render it of poſitive. He was diſcharged on filing Common 
Bail. 2126, 2127. | 


Have 


t. 


* 
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Have Time to ſurrender their Principal, till the Duarto die 
pot (provided it be done ſedente Curia} where the Action 
is by ORIGINAL. 2134. | 

Lord B. charged poſitively with a Rape, and Two Women 
acceſſary before the Fat, were admitted to Bail, by Four 
Manucaptors: His Lordſhip 4oool. and 4oool. The 
Women, in 4ool. and 4ool. each. 2179. 

Common : Special. Swearing to Belief, and as certainly as 
the Nature of the Thing will bear, is ſufficient, where the 
Plaintiff is an Executor, or Adminiſtrator, or Aſſignee under 
a Commiſſion of Bankruptcy. 2283. v. /upra, 1992, 
3 

In Error, upon a Judgment in Ejectment—zjuſtify in double 
the Rent. 2502. See Error, | | 

After Bail had zu/tified, Plaintiff (without diſcloſing this) ob- 
tained a Side Bar Rule “ to diſcontinue on Payment of 
„ Cofts;” and brought a rex Action. The Court diſ- 
charged the Side-Bar Rule. 2502, 2503. 

Landed Property in JaMaica does not qualify to juſtify as 
ſufficient Bail; becauſe not liable to the Proceſs of this 
Court. 2526, 2527. 

Or Security to be taken by rhe Sheriff, on a Capias utlagatum, 

purſuant to 4, 5 V. & M. c. 18. 2537 to 2542. See 
Outlawry, Statures. | 

A Perſon in Cuſtody upon a Capias utlagatum after Convic- 
tion of a Criminal Miſdemeanour can not be admitted to 
Bail, without Conſent of the Proſecutor. 2b, For he 
is in Execution. 2545 to 2549. | | 


Bankzupt. 


An Inn-keeper, quatenus Inn-keeper, is not within the Bank- 
rupt Laws, 2068. 

Nor a Vidualler, quatenus Victualler, ibid. and 2065 to 
2069. | | 

But a Butcher is, (as well as a Shoemaker.) 2148. 


The Court ſaw the Inconvenience of extending the Bank- 


rupt Laws to Artificers whoſe living is ſubſtantially gotten 
by mechanical Labour with a Mixture of buying and ſelling ; 
But they thought themſelves bound by the Authority of 
Caſes. ibid. | 
Ann and Iſaac Scott were Partners, 1/aac, on the 25th of 
March, abiconded. On the 28th he ſent to Rolleſton, a 
Creditor of the Partnerſhip, a Letter from Dower incloſing 
a Bill of Parcels dated the 23d of March, of Seven Bags 
of Cochineal, as if Rolleſton had purchaſed them of Ann and 
| Jac Scott; (which was not at all true;) informing kim 
that he had depoſited them at a public Warehouſe, in 
«© Rollefton's Name and for his Uſe ;” (which he had done 
on the 26th, and they were fo booked; but Rolliſſen did 
not 
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not know it.) On the 3oth Ro//eftor went to the Ware 
houſe 3 found them there; ſold them: and applied the 
Produce to his own uſe, in Part of Payment of the Debt 
due to him from the Partnerſhip. This Tranſaction of 
IJaac's is fraudulent, and void, and ſhall have no Effect 
to intitle Rolleſſon either to the Moiety of //aac or the 
Moiety of Ann. 2174 to 2177. | 
La Roche and Wilting, being poſſeſſed of a promiſſory Note 
of Bryer and Everard, payable to them or Order, for 600l. 
indoried it to Temple, tro whom they were indebted to a 
larger Amount; and the ſame Morning (being F zday) 
ſent it in a Letter to him at Trowbridge : Which Letter 
was received by him there on Monday, and could not be 
ſo before. La Roche and Wilting committed Acts of Bank- 
ruptcy on the intermediate Saturday- They had given 
Bryer and Everard Two Notes for zool., each: which had 
not been diſcharged. It was ſtated ** that the ſaid Note 
** was ſo indorſed and ſent to the ſaid Defendant (Temple) 
i Contemplation of their Inſolvency and ſubſequent Fai- 
** lure.” Judgment was given for the Plaintiffs, the Aſſig- 
nees, who had brought Trover againſt Temple for this 
Note: For, the Indorſement and ſending of the Note to 
Temple was fraudulent upon all the other Creditors, and 
particularly Bryer and Everard. 2235, Ce. 
iſt. f Bills of Exchange are ſent, or Goods conſigned 
to a Perſon who has paid the Value before; and the 
Sender becomes Bankrupt; the Aſſignees ſhall not 
take them back, though the Perſon to whom they 
were fent did not then know of their being ſent : 
But if the Conſideration has not beer received, The 
Court of Chancery always interpoſes. 2239. 
2d, Fraudulent Convezances are Ads of Bankruptcy. 
ibid. and 2240. | | | 
zd. All Acts to defraud Creditors are void, 76d. 
4th. An inſolvent Creditor can not gu o. of the Com- 
mon Courſe of Trade and Buſineſs, to prefer a parti- 
cular Creditor or Creditors. ibid. 
th, *Y/ent is neceſſary to complete every Contract. 2341. 
Conforwing to the Statutes, is di/charged (by 5 E. 2. c. 30, 
$ 7.) from all Debts due or owing at the Time of his be- 
coming Bankrupt. But contingent Ones, not proveable 
under the Commiſſion, are not diſcharged by the Certifi- 
Cate. 2434+ | 
A collateral, independent, expreſs Covenant by an Aſſignee 
of a Leaſe, ** ro indemnify the Aſſignor, is 2% diſcharged 
(with reſpect to ſubſequent Breaches,) by the Aflignee's 
beeoning Bankrupt, tne Aſſignment of his Effects, and 
his obtaining a Certificate: It was zt a Debt due or 
owing at the Tze of his becoming Bankrupt; and the 
Aſlignor could not prove it as ſuch, under the Commiſſion. 


ilid. and 2246. 
| A frau- 
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A fraudulent Sale of Goods by the Bankrupt to One of his 
Creditors, in Concert and Combination to keep up the 
Bankrupt's ſinking Credit, in order to prefer this One 
Creditor and cheat Others, is void, (though it may not 
be an Act of Bankruptcy in itſelf,) and does not alter the 
Property of the Goods: And Trover will lie, by the A 
f/ignees, for the Goods. 2477 to 2482. 


Bazbers 


Of London — Incorporated with the Surgeons of London, by 
32 H. 8. c. 42. Separated by 18 G. 2. c. 15. Which latter 
Statute only diſſolves the Union, but does not repeal the 4th 
and 5th Sections of the former. 2133. See Surgeons. 


Varon and Feme 


A Wife ill auſed by her Huſband ſhall not be delivered to him, 
but protected againſt any Inſult from him. 1991. See 
Habeas Corpus. 1 ; 

A voluntary Penſion from the Crown, during Pleaſure, fhall 
not excuſe the Huſband from being liable to be /ued by 
her Creditors by whom ſhe was ſupplied with Neceſſaries. 


2177, 2178. 09 
Bigamp. 


Evidence of it. A Marriage in Fad muſt be proved. 2058. 
2059. See Evidence. | 


Bonds. 


To reimburſe a Compounder of Differences of Stocks, the half of 

what he had paid for himſelf and a Perſon jointly concer u- 

ed with him in the Contracts compounded—is not void by 
7 G. 2. c. 8. § 5. 2069 to 2072. See Stoch fobbing. 


Briberp 


At Elections to Parliament - See Statutes (2 G. 2. c. 24.) 

At Elections to Parliament Evidence to ſupport the Decla- 
ration. 2268, 2269. See Evidence. And again 2275, 
2276. See Evidence. | | 

At Elections to Parliament The Offender, di/covering an- 
other ſo as to be convicted, and not having been before 
that Time himſelf convicted, ſhall be indemnified and diſ- 
charged of all Penalties and Diſabilities: 2 Cc. 24. 8. 


2235306: 
| 1, It 


*— 
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iſt. It is not neceſſary that the original Diſcoverer 
- ſhould be the Proſecutor : He may be a Witneſs, ibid. 
v. infra 2468. 3 
zd. Before that Time Relates to the Time of al ing 
the original Diſcovery; not to the Time of giving 
Evidence at the Trial. ibid. | 
3d. A Perdi& alone is not a Conviction : It muſt be com- 
pleated by Judgment. But when ſo compleated, it 
ſhall relate back to the Time of the firſt Diſcovery. 
ibid. : 
4th. How a Diſcoverer fairly intitled to his Indemnity 
may be relieved. ibid. 

At Elections to Parliament, The Offender diſcovering — 

Where indemnified. See 2 G. 2. c. 24.8. | 
iſt. If ſued, he may plead © Nil debet,“ and give his 
Excuſe in Evidence. 2469, 2470. 
 z2dly. A Witnejs in a former Suit brought againſt him 
was held the Di/coverer ; and that the Projecutor of 
that Suit could zet be conſidered as the Diſcoverer. 
ibid. v. ſupra (under 2468. Subdiviſion 1ſt.) 

No Damages for Detention of the Debt, in an Action of Debt 
on the 7th Section of the above Statute. 2490, 2491. 
See Error. 1 | | 
Offering Money to a Privy Counſellor, to procure the Rever- 

don of an Ofice in the Gift of the Crown, is a Miſde- 
meanour at Common-Law, and puniſhable by Information. 
This was an Offer of 5oool, to the Duke of Grafton, 
then firſt Lord of the Treaſury, to procure the Reverſion 
of the Office of Clerk of the Supreme Court of the Iſland 
of Jamaica Which Office is granted under the Great 
Seal, and conſequently muſt be governed by the Laws of 
England; and was not in the Duke's particular Depart- 
ment. The Artemp! to induce him to adviſe the King, 
under the Influence of a Bribe, is criminal; though never 
carried into Execution. 2499, 2500. 

At Elections to Parliament The Act of 2G. 2. c. 24. does not 
make the Plaintiff in the Action the Diſcowerer; nor con- 
fider him as the Diſcoverer, concluſively: It is not to be 
prejumed that he was ſo, without any Evidence of it. Yet 
the Court will not ſay “ That the Flainiift in the AQiion 
cannot be the Diſcoverer.” 2504, 2505. v. ſupra (un- 
der 2286, and 2469.) 


Brolker. 


A Perſon who, for Brokerage and Hire, negotiates and con- 
cludes Bargains for Stoch, is a Broker within 6 Ann. c. 16. 
$5. 2104. 5 | 

EL Buildings. 


Perty-Walls. 2298. See Statutes (11 G. 1. e. 28.) 3 
Tp-- 
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Bp-Law. 


A By-Law that no Stranger nor Foreigner ſhall uſe the 
«« Craft of a Taylor within the City of Bath, except he be 
« firft made free of the ſaid City;“ founded on a Cuſtom 
that no Stranger-Perſon hath of Right uſed or of Right 
«© ought to uſe the Craft of a Taylor within the City 
«© aforeſaid, except he be free of the ſaid City;“ is a good 
© By-Law. 1952. 

Of the College of Phyficians: 2186 to 2203. See Phyficians. 
And'v../upra, under pa. 1833. 

A Corporation by Charter can't make By-Laws inconſiſtent 
with the Intention, or counteracting the Directions of their 
Charter. 2207, 2208. 

In the abovementioned Caſe (1827 to 1840 of the Third Vol.) 
the Common Council of Mai4/iaze made a new By-Law 
confining the Election of Common Council Men to the 
Sixty Seniors of the Common Freemen (about goo in all,) 
excluſive of the Reſt, It was holden bad, and n to 
the Intent of their Charter. 7bidem. 

That any Perſon or Perſons (not being intitled to Freedom 
7 by Birth or Servitude) ſnould be thereafter admitted to 
<« it, upon Payment of the PRICE or Sum of Jen Pounds, 

„ &c. with the uſual and accuſtomed Fees” —is a bad 

By-Law. 2260 to 2267. . 

Charter gives the Power of k By-Laws, to the Mayor 
and Alder men; and the Right of Elefion of Freemen and 
Burgefles to the Mayor Aldermen and Commonalty. The 
Mayor and Aldermen with the Aſent of the Commonaliy, 

"make'a By-Law to exclude the Commonaity. 2515 to 2521. 
Iſt. It was objeQed, . that the Corporation has no Power 
td exclude an integral Part of the Body, when the 
Cbarter has given them the Right of elecing. ibid. 
ve /apra. 1833. 
2dly. This By-Law, maps by the Mayor and Aldermen 
alone, though affented to by the Commonalty, can't 
take away their Right of electing. 25 21. 


Capiae ad Satiskaciendum. 


After the Defendant has been taken in Execution on a Ca. 
Sa. and diſcharged by the Conſent of the Plaintiff, an Ac- 
tion of Debt upon the Old Judgment will not lie againſt 
him. 2053. See Hleading. 


Carrier. : 


A Bailee is only obliged to keep the Thing delivered to his 
Care, as he would keep his own: But a Common Carrier, 
PART IV. Vor. IV. X x in 


PS. 
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in reſpe&t of the Premium, muſt make good the Loſs, 
though not in Fault, or even if robbed. 2298 to 2302. 
But the Reævard ought to bear Proportion to the Ri/que. ibid. 
He ought therefore to have more for carrying Money or 
Jewels, than for common ordinary Goods. thbid, © 
If Money or Jewels are ſent by him, denying or concealing 
that it is Money or Jewels, he is not anſaverable for the 
Lofs of them. 763d. n tf 
A Common Carrier may accept ſpecially. ibid. He may refuſ⸗ 
to contract, in extraordinary Caſcs, without extraordinary 
Terms. 2302. He ſhall be anſwerable for zo more than he 
is told of; nor for what is concealed from him, and he is 
deceived For, ex dolo malo non oritur Actio. 2301, 2302. 


' Caſes doubted or denied. s 79: 


Penfold, Mariner, and Five Others, in Sir TJ. Jones, 197, 198. 
and 2 Salk. 589. Anonymous. See Reſcue. 2130. 
Sir Baptiſt Hicks againſt Goats, denied as reported in 2 Ro. 
Abr. 703. Title“ Trial,” pl. g. but confirmed as reported 
in Cro. Fac. 390. 2229, 2230, 2231. * * 
Kenrig v. Eggleſton, Aleyne 93. 
The cited Caſes 1 Ventris 238. 
Tichburne v. White, 1 Strange 145. 


(2299 to 2302. See 
Ca rier. - 30 


Certiorari, 


To bring up a Principal to be ſurrendered in Diſcbarge of his 
Bail, ſhall not be granted, where ſuch Principal is a Felon 
under Sentence of Tranſportation, and actually on board à 
Tranſport, 2034 hee” aj 1 
Brought by a Difendant, to remove an Indictment; and a 
Recognizance entered into, purſaant to 5, 6 W. & M. c. 
11. \ 2 & 3. and the Defendant convicted and fined ; and 
the Proſecutor has received the one third of the Fine; and 
then applies for his Coſts under the Recognizavice ; He ſhall 
not have Both; but ſo much ſhall be deductea, as he has 
received for the one-third of the Fine. 2126. See Cos. 
Lies on 8 Ann. c. 25. a private Act, about bringing freſh 
Water into Liverpool. 2244. And the Proceedings were 
quaſhed, becauſe the Foundation of this inferior Juriſcic- 
tion was zot ſet out. ibid. 3 wt 
Lies to a Welch Quarter Seſſione of the Peace, to remove an 
Indictment up into the King's Bench, (paſſing over the 
Grand Ceſlions.) 2457 to 460. | . 
The King has a Right to demand a Certiorari, where the 
Cross is intereſted or concerned. ibid. 


But 


„ 
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But to a Common Proſecutor (where the Crown is not con- 
cerned, but the King's Name only uſed as of Courſe,) it 
may be either granted or refuſed, at the Diſcretion of the 

Court. 7zbidem. | 

A Defendant can never demand One: He muſt lay ſufficient 
Grounds, to obtain either a Certiorari or a Procedendo. ibid. 

Superſeded, quia improvide emanavit ; the Return taken off 
the File; and Orders remanded ; The Certiorari being 


taken away by 32 G. 2. c. 54. (a Road Act.) 2522. 
Commitment 


By two Juſtices of Peace, on the Information and Reque/t of 
an. Ecclefaſtical Fudge, to have their Aft ance and Aid, in 
a Cauſe for Subtractiun of Tithes, purſuant to 27 H. 8. 
c. 20. 51. The proper Form and Regularity of the Certifi- 
cate and Commitment were fully diſcuſſed; and particularly, 
whether ſuch Requeſt could be made before Sentence. 2095 


to 2100. See Statutes, Tithes. | 
Common Carrier. See Carrier. 
Common: Commoner. 


For an Overcharge, the Commoner had anciently two Reme- 
dies, vix. an Axe, if ſurcharged by the Lord; a Writ of 
Admeaſurement, if ſurcharged by a Fellow Commoner : An 
Action on the Caſe alſo may be maintained againſt Either. 
But he can not 4di/frain, wherever there is Colour of 

Right: Though he may diſtrain the Cattle of a Stranger, 

or even of the Lord, if he be totally excluded by a Cuſtom. 
He can not train a Fellow-Commoner's Cattle, as ſur- 
charged; where the Number allowed depends upon the 
Number of Acres, or requires a Medium to determine the 
proper Proportion, or depends upon a collateral Fact, or 

upon Matter of Judgment. 2426 to 2432. 

Yet Qu. Whether a Commoner has not a Right to diſtrain the 
Surplus Cattle of a Fellow Commoner who is ſtinted to 

a Number abſolutely certain, and exceeds ſuch ad/olutely 
aſcertained Number. 2431. But where the Right of 

Common is for Cattle ledant and conchant, One Commoner 

can not diſtrain the Cattle of Another, for a ſuppoſed 


Overcharge. ibid. 
Common Kecovery 


Where void by 34, 35 H. 8. c. 20. the Donee being Tenant 
in Tail, of the Gif? of the Crown, and the Reverſion in the 
Crown, 2224. Zee Statutes (34, 35 H. 8. c. 20.) 

A x 2 Condition, 


uf 
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Condition. 


A Condition may, in ſome Caſes, be conſtrued a Limitation, 
194i to 1944. See Limitation, Deviſe. 


Condition Precedent, 


In Reftraint of Marriage—Ought to be conſtrued with the ut- 
moſt Rigour and Strictneſs, in Favour of Deviſees attempt- 
ed to be ſo reſtrained. 2055 to 2057. 


Contempt—See Attachment, Practice. | 
Contracts. 8 


Executory Contracts for Goods are not within 29 C. 2. c. 3. 8 
17. 2101, 2102. rb Ie" 1 


Convepance. 


The Whole of a Conveyance ſhall be taken together : And 
the ſeveral Parts of it ſhall relate back to the principal 
Part. | | 


Convict, 


Actually on board a J. ranſport, ſhall not be brought up by 
Certiorari, to be ſurrendered by his Bail in a Civil Action. 
2034. n > | | 

| Convict ions. 


Upon Convictions, it is neceſſary to /et our the Evidence; 
that the Court may judge whether the Juſtices have done 
right, or not. 2063, 2064. . 

Summary Con victions ought to be kept to a proper Degree of 
Strictneſs. 228 1. v. /upra, 153, 154 and 682. of Vol. 1 & 2. 

On 5 G. 3. c. 14. F 3- for the more effectual Preſervation of 

_Fihh, in Fiſhponds and other Waters. | 
iſt. If it be not neceffary that the Complaint to the 
Juſtice muſt be made y the Owner. 2281. | 
zdly. It is, at leaſt neceſſary that it ſhould appear that 
the Fiſhing was <vithour Conſent of the Owner.” 


2282. | 
Copphold. 


Blackwell North, a Copyholder in Fee, ſurrendered (out of 
Court) in 1724, to the Uſes of his Marriage Settlement, 
| with 
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with Reverfion to himſelf in Fee. In 1725, he ſurrendered to 
the Uſes of his Will, In 1743, he made his Will. In1751, 
the Surrender of 1724 was preſented; and he was admitted 
according to the 'Tenor of it. Adjudged ** That his Ad- 
«© miſſion in 1751 was 20 Revocation of his Will made in 
«1543-7 Foe | 9 
Iſt. The Rewverſon in Fee remained in him, after the Sur- 
render in 1724. 1960, 1961, 1962. 
zdly. No Alteration or Change of Eſtate happened upon 
his Admiſſion in 1751, zbidem. 
_ 3dly. The Admiſſion relates back to the Time of the Sur- 
render, and 1s only a Completion of it. ibid. 


Corporation, Corporator. 


After TwWENTY Years unimpeached Pofſefron of a Corporate 
Franchiſe, no Rule ſhall be granted, to ſhew by what 
«© Right the Pofleſſor holds it.” 1962, 1963. 

But UxDER Twenty Years, every Caſe muſt depend upon its 
own particular Circumſtances. ibid. 2 | 

In a Caſe of Nineteen Years and Eight Months, where the Cir- 
cumſtances were very ſtrong in Favour of the Poſſeſſor, and 
againſt thoſe who moved for the Information againſt him, 
the Court diſcharged the Rule with Coffs, ibid, 

Recorder — His Duty and Office. 1999 to 2008. See Recorder. 

In Election merely colourable—is as no Election and clearly 

void within 11 G. 1. c. 4 2008 to 2011. See Statutes, 

Mandamas. | V 8 


A Corporate Officer elected under a Mandamus purſuant to 


11 C. 1. c. 4. { 4. muſt be ſworn. in before the Officer 
PRESIDING at ſuch Election. 2132. = 
A new Trial was granted ; the Queſtion having never been 
fully before the Jury. 2139, 2140. | | 
1ſt. Queſtion - Whether the Preſence of a Mayor de Fact 
(not a mere Uſurper, ) is ſufficient to authenticate an 
Election. ibid. | _ | 
2dly. Whether, in a Derivative Title, Peſſeſſon under 
Colour of a Title, is not ſufficient, without a ſtrict 
Title de Jure. ibid. | | 
3dly. Whether a Swearing before Three Perſons as 4l- 


dermen, and ſo ſet forth, will let the Defendant in to 


give Evidence of a Swearing before the prefiding Officer ; 

which One of the Three in Fact was. ibid. 
No Perſon can be obliged to be a Member of a Corporation, 
without his Conſent. 2199 to 2201, 
By-Charter—can't make By-Laws inconſiſtent with the Direc- 
tions or counterading the Intention of their Charter. 2208. 


See By-Law. 


Charter 


NESS ICS —— * 
—ʒ—ͤ— — —ü—üà——g—ͤe 


ad. 


A TABL E of the Principal Matters. 


Charter direQs T Bailiffs—If the Corporation chog/e only 
One; or One be ou/ted by a Judgment of Quſter ; the One 
alone can not act. 2243. | | 

Have ſuch an Intereſt in the Mayor's Title to his Office, that 
he ſhall not be permitted to give it up, when thoſe whoſe 
Rights depend upon it are deſirous to maintain it, awi7heut 
any Expence to bim. 2279. * : 

The Point of Limitation fixed in the Winchel/ea Cauſes of 
* not granting Informations in Nature of 2% Warranto, 
«« after Twenty Years quiet Poſſeſſion.” (v. /upra, under 
pa. 1962, 1963.) was ſtrictly adhered to. 2524, 2525. 


Coſts. 


By an Executor or Adminiſtrator, upon diſcontinuing — 
iſt. He ſhall pay Coſts, where it is his own Fault, or 
Laches: But . | „5 pts ls 
2d. He ſhall have Leave to diſcontinue without paying 
Colts, if it be a fair Tranſaction. 1928, 1929. v. 


fupra, 1585. 


- On diſcharging a Rule to ſhew Cauſe why an Information in 


Nature of Quo Warranto ſhould not be granted; the Ap- 
plication being groundleſs and unreaſonable. 1965. See 
Information in Nature of Quo Warranto ; al/o Corporation, 
. Corporator. | | 

On a Remanet. 1987 to 1990. See Remanet. 

Security for anſwering them, ſhall zo? be required of a Plain- 
tiff gone abroad, and having no Effects in England. 2105. 
v. /upra (under pa. 1026.) | | 


Rule to ſhew Cauſe why they ſhould not be paid to the Pro- 


ſecutor, our of the Money levied upon a forfeited Recogni- 
zance. 2119, Se Practice, Recognizance. 

Upon a Recognizance entered into on the Defendant's re- 
moving an Indictment by Certiorari, purſuant to 5, 6 W. 
3. c. 11. H 2. 3. (made perpetual by 8, 9 V. 3. c. 33. 
are to be taxed upon Conviction, &c. But if the Deſendant 
has been fined, and the Proſecutor has received the one- 
third of the Fine; ſo much ſhall be geu⁰ed out of the Sum 
allowed him for Coſts, 2126. | 

On a Reference which takes no Efe4. See Practice, Remanet. 


Covenant. 


An expre/s collateral Covenant to indemnify,” ſhall bind a 
Bankrufi, 2446. See bankrupt. 
Damages. 


The Quantum of Damages, in an Action of Covenant, may 
be aſleſſed by the Jury, where the precite Sum is not the 
Eſſence 


ME 
0 


A TABLE of the Principal Matters. 


— 
1 


Eſſence of the Agreement: But where the preciſe Sum is 
aſcertained fixed and agreed upon between the contending 
Parties, that very Sum ſo fixed upon by the Agreement of 
the Parties is the Meaſure of the Damages; and the Jury 
can't give . 2126 to 2236. | | 


Debtors 
 Tofolvent, 2120. 2127. See Priſoners, Statutes, Ef 
Declaration 


Againſt a Defendant in Cuftody—omitted to be delivered Se- 
fore the End of the ſecond Term: The Attorney for the Plains 
tiff is liable to an Aion for his Neglect; but not to a ſum- 
mary Proceeding. 2060 to 2062. See Attorney, Practice, 
Statutes, (4, 5 W& M. c. 2:.) and ante, pa. 1788. 

By the By. Where the Proceeding is by Bill, If a Defend- 
ant is in Court, either by being in aFual Cuſtody of the 
Marſhal, or by a voluntary Appearance at any Plaintiff's 
Suit, any OTHER Plaintiff is at Liberty to deliver a Decla- 
ration by the By, againſt him, within the ſame Term where- 
in the Writ was returnable. 2181. 

Vatying from the Proceſs. 2417. See Variance. 

In Tre/pa/s—for taking Goods — The Particulars muſt be He- 
cified. 2456. | 


Deed— 


Where the Produdion of it, in Evidence, is neceflary, 2484 
to 2489. | | FOO 


Deviſe 


Jo the Teſtator's Siſter Dorcas WYykes, for Life; and after 
her Deceaſe, to his Nephew Ambro/e Saunders and the 
| Heirs Male of his Body and the Heirs Male of their Bodies; 
and for want of ſuch Iſſue, to the Heirs Male of the Body 
of his Siſter Dorcas Wykes and the Heirs Male of their 
ody; Remainder to Ambroſe Corrie and the Heirs Male of 
his Body and the Heirs Male of their Body ; Remainder to 
the Heirs of the Body of his Nephew Ambroſe Saunders ; 
Remainder to the Heirs of the Body of his Siſter Dorcas 
Hes; Remainder to his Kinſman Robert Ekins, in Tail 
Male; Remainder to his own right Heirs : © PROVID ED, 
and this Deviſe is expreſsly upon this Condition, That 
© avhenever it ſhall happen that the ſaid Eſtates ſhall de- 
«© ſcend or come unto any of the Perſons herein before 


<* named, the Perſon or Perſons to whom the ſame, from 
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«« Time to Time, ſhall deſcend or come, do or ſhall THEN 
« change their Sirname, and take upon them and their 
„ Heirs the Sirname of WyEkESs only, and not otherwiſe.” 
In this Proviſo, there is zo Dewi/e over. But in a Proviſo 
which immediately follows, prohibiting Waſte, without 
Conſent of the Perſon ro whom the Premiſſes ſhall next 


come, there is a Deviſe over to the Perſon next intitled 


«« expeCtant upon the Death of the Waſter,” of the Part 
ewaſted ; And ſo toties quoties, on every Waſte by the Per- 
ſon in Poſſeſſion, without Conſent of the next Expectant. 
The Teſtator died in May 1742. His 1 Hen Coheirs were 
his Siſter Dorcas Mykes, and the ſaid Ambroſe Saunders, 
the only Son of Sarah Saunders, his other Siſter, then de- 
ceaſed. Dorcas I{ykes entered in Januar) 1747, and en- 
joyed till December 1756; when ſhe died without Iſſue. 
Ambroſe Saunders, then the Teſtator's solkE Heir at i aw, 
entered, and enjoyed till Ofober 1765; and then died, 
ewithout ue; having NEVER changed his Sirname nor 
taken the Name of Mes: But he had, in 1759, ſuffered 
a Cemmon Recovery, to the Uſe of himſelf in Fee. In 
January 1766, Ambroſe Corrie entered, for Breach of the 
Proviſo by Ambroſe Saunders, in not having changed his 
Sirname and taken the Name of Wyle Adjudged unani- 
mouſly, ** that Corrie, the Remainder-Man, had 20 Title 
«© to enter.” 1929 to 1944. | 
1ſt. This Proviſo is not a Condition precedent ; nor is it 
a Conditional Limitation. 1941, 1942, 1943- 
2d. In /ome Caſes, a Condition may operate as a Limita- 
tion As, where there is a Deviſe oer; or, where © 
an Eſtate in Fee is given to an Heir at Law upon Con- 
dition, and it would deſcend upon himſelf, on his 
own Breach of the Condition. 761d. 
3d. in the latter Caſe, a Conditional Limiration wouid 
be implied; although there were no Deviſe over. ibid, 
4th. But after an Eſlate Tail, and no Deviſe over, a 
Limitation can nor be implied. id. 
5th. A Conditional Limitation can't be implied, unleſs 
neceſſary to effeuate the Intention of the Teſtator. 
ibid. In the preſent Caſe, ſuch an Implication would 
be contrary to it: For, the Teſtator could not meant 
„ that the whole Eſtate Tail ſhould ceaſe.” 7bid. 
6th. And a Limitation “ that an Eſtate Tail ſhall ceaſe 
« in Part and not in the Whole,” would be void in 
Law. 1941. 
7th. This Recovery was well ſuffered by Ambro/e Saun- 
ders, the Tenant in Tail. It was ſuffered before any 
Advantage was taken of the Breach of the Condition. 
„ 
Sth. And One of the Judges inclined to think that he 
had his whole Life for raking the Name. 1943. 


To 


_——_ 
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To Truſtees, upon Truft for the Teſtator's only Son, for 
Life, then to the Uſe of ſuch Woman as ſhould be his 
Son's Wife at his Son's Death, for her Life; then, of the 
Iſſue of his Son's Body, in Tail; then, of the Teſtator's 
own Two Daughters, in Fee: PROVIDED always, and 


«c 
«c 
c c 
c C 
cc 
cc 
«ce 
"44 
«c 
cc 
cc 
cc 


it was his very Will, true Intent, and expreſs Meaning, 
that in Caſe his ſaid Son ſhould Marry with any 


Woman mot having a competent Marriage-Portion, OR, 


abithout the Conſent and Approbation of the ſaid Truſtees 
Their Heirs or Aſſigns, in Writing under their Hands 
and Seals, to be executed in the Preſence of Two or 
more credible Witneſſes, firſt had and obtained; then 
his ſaid Truſtees and their Heirs and Aſſigns, immedi- 
ately after the Death of his ſaid Son, ſhould ſtand and 
be ſeized to and for the Uſe and Behoof of his (the Teſ- 
tator's) ſaid Two Daughters and their Heirs for ever ; 


any Truſt, Uſe, &c Tc, notwithſtanding.” And his 


Will, true Intent and Meaning was, and he did de- 
clare, that the ſaid Proviſo or Condition therein before 
expreſly mentioned was NOT intended by him, nor zo be 
conſtrued or taken to be 1n TERROREM; but a Con- 
DITION, for Want of Performance whereof in every 
reſpect, the ſaid Lands &c ſhould in no Caſe be veſted 
in ſuch Yife of his ſaid Son, nor the Heirs of that 
Marriage; but, on the contrary, that his ſaid Truſtees 
and their Heirs ſhould ſtand ſeized of the Premiſſes to 
the on/y Ule and Behoof of his ſaid Two Daughters and 


* 


their Heirs, in manner aforeſaid.“ 


The Court unanimouſly held 


iſt. That all Clauſes and Conditions in Wills, in Re- 
frraints of Marriage, ought to be conſtrued with the 
utmoſt Rigour and Sti ichneſs, againſt ſuch Reſtraint, and 
in Favour of the Perſon attempted to be reſtrained. 
2055 to 2057. . 
2dly. That this Teſtator meant, that his Son's com- 
plying with either Part of the Alternative ſhould be a 
Performance of the Condition. ribidem. | 
dly. That the Son did zor incur a Forfeiture, unleſs 
he ſhould break 30 Parts of it: And conſe- 
quently, that he did act do ſo by marrying (as the Spe 
cial Verdict found that he did,) a Woman who, at the 
Time of her Marriage with him, HAD à competent Ma- 
Triage Portion; but he married her wITHOUT any Con- 
/ent or Approbation of the Truſtees: 763d. 


To Coningeſby Harris, for Ninety Years, if he ſhall ſo long 
live ; and after the Determination of that Time, to the 
Heirs of the Rady of the ſaid Coningeſiy Harris; and in 
Default of ſuch Iſſue, to S. E. for Ninety Years, if ſhe ſo 
long lives, and to commence from the Death of the ſaid 


Coningeſly Harris, he dying without Iſſue; and, /ubje#t 
| | . 
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to the Eſtates and Contingencies before mentioned, to Roger 
Ellefton, Son of the ſaid d. E. The Court certified That 
it was the clear man fai Intent of the Teſtator to give 
« an Eflate Tail to ſuch Perſon as ſhould be Heir of the 
«« Body of Coningeſiy Harris at the Time of the Death of 
* the ſaid Harris, and the Heirs of the Body of the ſaid 
C. H. Which Intent may take Effet as an Executory 


Deviſe ; and the Fre-ho/d, in the mean Time, de/tends 
And this effetuates 


2157 tO 2162, v. 


” to the Teſtator's Heir at Law.“ 
the whole Intent of the Teſtator. 
pra (under pa. 51. | | 
f aun Body, I give deviſe and be- 


In Default of Iſſue of my 0 
«« queath all that my Manor c Sc to F. A. and J. S. and 


« their Heirs; upon Truſt &c Sc.“ The Teſtator died 
a Batchelor, and without Iſſue. The Truſtees took a 
Fee, diterminable when the Purpoſe of paying the Teſ- 
tator's Debts Legacies and funcral Expences out of the 
Rents Iſſues and Profits of the deviſed Premiſſes, in Aid of 
the perſonal Eſtate, ſhall be performed. 2166 to 2171. 

It is now ſettled, ©* that Marriage and 4 Child is a Revocation 
of a Deviſe of per/onal Eſtate. But no Caſe has yet hold- 
en Marriage alone to be ſo.” 2172. | 

The Reaſon is the ſame, as to Deviſes of Land: And it has 
been ſo holden by Parker, Smythe, Adams, Wilmot, De 
Grey; not ſo, by Perrott. ibid. 

A Wil} ſhall be conſtrued according to the Intention of the 
Teſtator, if the Words will bear ſuch a Conſtruction. 
Accordingly, an imperfed ill worded Will was conſtrued 
to carry an Eſtate Tail zo all the Grandſons of the Teſtator 
(Layton) except William Lowndes Stone, the Eldeſt; be- 
ing the manifeſt Intention of the Teftator. 2250. See 
the Caſe next below this 

The Rule laid down in Shellzy's Caſe, ** That when the 
4 Anceftor, by any Gift Deviſe or Conveyance, takes an 

Eftate for Life, with Remainder (mediately or immedi- 

ately zo his Heirs, in Fee, or in Tail; the Word Heirs 

is a Word of LIuITATION ; and the Eſtate of Inberit- 
ance ſhall weft in the Anceſtor : and the expreſs Limitati- 
an for Life is of no Et; was neither doubted nor 
diſputed (though the Reaſon of it has long ſince ceaſed :) 
Yet the Queſtion ©* Whether a Teftator's MANIT EST In- 
44 TENT may not controul the legal Operation of the Word 
<< Heirs, as a Limitation ; and turn it into the De/criprion 
** of a Purchaſer ;” remains ſtill undecided, and depend. 
ing in the Houſe of Lords in May 1766, 2579 to 2582, 


Diltreſs. 


Of Cattle ſurcharged o a Common. 2426 to 24 
Commoner. | | | 
Eaſt⸗ 


32. See 


9. 
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Eaſt-Jndia Company. 


Officers and Soldiers in their Service are, by 27 G. 2. c. g. 
ſu bjected to Military Law and Courts Marſhal. 2420, 
2421. | 

They contract with their common Soldiers for a ffipulated Time: 

But their Commiſſions to their Officers are general and in- 
definite. ibid. | | 

A Military Officer in their Service has not a Right to re/ign 
his Commiſſion, at a/l Times and under any Circumſtances, 
whenever he pleaſes: 2419, 2420. 

And, clearly, he is an Oedt of their Military Law, as long 
as he remains in their Pay and Service. 2472 to 2477. 


Ejectment. 


Writ of Pofſeſhhon has Relation to its Teſte Though it be 
not actually ſued out till after the Death of the Leſſor of 
the Plaintiff; yet, if teſfed before his Death, it is regular. 
1971. | . 

A regular Judgment was fairly obtained againſt the Caſual 
Ejector; the Tenant having neglected to give Notice to his 
Landlord : For which Reaſon, the Landlord moved to ſet 

aſide the Judgment. The Landlord was an Izfant; and 
therefore could not con/ent to any Iſſue. 1995, 1997. 

iſt. The Court held that the Pofejonr ought not to be 
changed, where there had been zo Trial nor Oppor- 
tunity of trying. zbid. 

2dly. They thought they might add Terms and Conditions 
to the Relief they granted to the Infant. 11d. | 

39ly. That the Tenant ought to pay the Coffs. ibid. 

4thly. They accordingly et afede this regular Judgment 
and Writ of Poſſeſſion; and ordered the Tenant to 
pay all the Coffs: Alſo, that the Lendlord be made 
Defendant; and mor zo ſet up any ſatisfied Term, or 
Truſt-Eſtate; and to admit that Z. T. was ſeiſed. 
i bid. | 

Can't be maintained, contrary to the Lefſor's own Covenant. 
2209, See Leaſe. | 

A new Trial may, upon proper Grounds, be granted in 

Ejectment Cauſes, as well as in others, 2224. 

Amendments in Ejectment are now carried much farther than 
formerly; and may be made even tz the Time of the De- 
miſe, to prevent being barred, 2448, 2449. See Amend- 
ment, | 

Where the Production of a Deed is neceſſary, to ſupport the 
Plaintiff's Title. 2484, to 2489. 8 


Ele t ion 
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Election 


To Parliament. 2270. See Bribery, Parliament. 


Ezzoz. 


Upon a Judgment in a Qui tam Action on 9 Ann. c. 14. § 2. 
for Money won at Play and the Triple Value of it: 
Which Judgment was affirmed as to the Recovery of the 
Debt, but reverſed as to the Damages and Coſts. 2018 to 
2022. See Gaming V. infra, 2490, 2491. | 

A Judgment in Ireland may be amended here. 2156. 

If brought by a Plaintiff below , the Court (upon Reverſal) 
may give ſuch Judgment as the Court below /ould have 
given: If brought by the Defendant below, they can only 
reverſe. 2156. In this latter Caſe, they can only reverſe 
fo much as the Defendant below complains of. 2490. 

In an Action of Debt on 2 G. 2. c. 24. & 7. for Bribery at an 
Election to Parliament, (or in any popular Action) no Da- 
mages can be given for the Detention of the Debt. 2490, 
2491. v. ſupra, 2022. x 

Bail in Error on a Judgment in Zjedment juſtify in Double 
the Rent. 2502. 


Evidence 


Of a Marriage in Fa#—is neceſſary in an Action for Crimi- 
nal Converſations 2059. And in Proſecution for Bigamy, 
ibid. 2 

What ſhall amount to Evidence of a Marriage in Fact. 76:4. 

A Deduction may be given in Evidence, in an Action for Mo- 
ney had and received to PlaintifPs Uſe. 2134. See Ser off. 

Paro Evidence ought not to be admitted, to make a Record 
wrong, or to defeat Juſtice. 2270. 

In an Action for Bribery at an Election to Parliament, on 7, 8 

W. z. c. 25. the Tims of Delivering the Precept to the 
Returning Officer needs not to be proved: For, the Time 
of delivering it, though material to the Returning Officer, 
is immaterial to this third Perſon. 2276. | 

Where the Production of a Deed is neceſſary, to ſupport the 
Plaintiff's Title in Ejectment. 2485 to 2489. 

Production of it—ſhall not in criminal or penal Caſes be re- 
quired from the Defendant, even though he ſhould hold it 
in his Hand in Court: But in cid: Caſes, the Court will 
either force the Party to produce it, (after proper Notice) 
though it prove againſt him; or leave his Refuſal to the 
Jury, as a ſtrong Preſumption. 2489. 


Exteptions— 
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Exteptions— See Bill of Exceptions. 


To General Rules. What Exceptions are implied. 1986 to 
1990. See Remanet. | | | 


Exetutoz. 


In Covenant apainſt an Executor, the Judgment muſt be 45 
Bonis Teſtatoris, 2155, 2156. | | 


Factor. 


Where a Bill of Lading is indarſed generally, and the Factor 
indorſes it as being his own Property, the Queſtion turns 
upon its being a fair Tranſaction, bona fide, upon a valu- 
able Conſideration, and without Notice; or its being frau- 
dulent, and a Contrivance to cheat the Principal. 2051. 


Fiſh. 
Preſervation of it in Fiſh-Ponds and other Waters. 2279 to 
2282. See Conviction, Statutes (5 G. 3. c. 14.) i 


Fiſherp. 


In Nawigable Ri vers or Arms of the Sea— is Common and Pub- 
lic. Ir prima facie belongs to the Crown; and the Pre- 
ſumption is againſt any excluſive Right: Yet an excluſive 
Right may be pre/cribed for; but the Proof lies on the 
Claimer of it. 2165. | 1 

In private Rivers, not navigable. It belongs to the Lords of 
the Soil on each Side. 2164, 2165. 


* 


Forfeiture 


Of a public Office concerning the Adminiſtration of Juſtice 
Non- Attendance is a Cauſe of Forfeiture, if wwi/ful : But 
a mere ſingle Inſtance of Abſence of a Recorder from a 
Seſſion, without any aggravating Circumſtance, is not ſo, 
1999 to 2008. See Recorder. | 


Gaming. 


Sir Thomas Frederick late of We/tmin/ler in the County of 
Middleſex, Baronet, was ſummoned (in C. B.) to anſwer 
to Andrew Lookup, who ſued as well for himſelf as for 
the Poor of the Pariſh. of St. Paul Covent-Garden in the 

| 3 | County 
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County of Middle/ex aforeſaid, in a Plea that he render 
to the Poor of the Pariſh aforeſaid and to the ſaid Andrew 
&c. The Declaration charges the Offence to have been 
committed at Weſtminſter aforeſaid.” The Jury find 
Parcel of the Debt to be owing to the Poor of the faid Pa- 
riſh and to the ſaid dndrew; and aſſeſs his Damages 8by 
Reaſon of its being detained Fc. The Judgment runs thus 
—** It is conſidered that the ſaid Andrew, who as well Cc. 
«© and the ſaid Poor of the Pariſh aforeſaid, do reco- 
% ver &c.” It is alſo conſidered that the ſaid Andrew, 
«© who as well, &c. do recover againſt the ſaid Sir Thomas 
«© his Damages aforeſaid, to Wc. and alſo 55. 19s. to the 
« ſaid Andrew who as well &c: at his Requeſt, for his 
4 Cofts and Charges aforeſaid, by the Court here, for the 
« Increaſe, adjudged.” On Error brought, Judgment was 
affirmed, as to the Recovery of the Debt; but reverſed 
as to the Damages and Coſts. 2018 to 2022. | 
1ſt, Objection was, that the Pariſh of S/. Paul Covent- 
Garden don't appear to have any Concern in this Mat- 
ter; the Offence being laid at We/ftminſter. Anſwer, 
It is good, after Verdict. ibid. 
2d. A wrong Venue. Anſwered. by 24 C. 2. c. 18. 3. 
ibid, | 8 9 HIER SIE. 
zd. The Judgment is “ that the /aid Andrew AnD the 
% ſaid Poor ſhall recover: Whereas the 9 Ann. c. 14. 
\ 2. ſays the Informer ſhall recover.” Anſwer. It 
may be either Way. ibid. , | 
4th. A common Informer can not have Damages for the 
Dietention of the Debt, not (conſequently) Coſts of 
| Increaſe founded vporn ſuch Damages. Anſwer. The 
good Part of the Judgment may be firmed ; the bad, 
reverſed. ibid. And it was accordingly affirmed as to 
the Recovery of the Debt; but reverſed as to the Da- 


mages and Caſis. 2022. See Error. 


Gleaning (oz Leaſing—) 
The Right or Privilege, by Law or Cuſtom, of doing it, 
muſt be exerciſed under proper Circumſtances and Reftric- 
tions. 1926, 1927. 3 1 


Gzeat Seal 8 ,to0: 


Reſigned by Lord Camden; delivered to Mr. Charles Yorke 3 
and, on his Death, to Mr. Baron S1mprhe, Mr, Juſtice Ba- 


thurft, and Mr. juſtice Mon. 2506. | : 
Habeag 


1 


1 
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Habeas Corpus. | 


Sued out by a Hyfand, againſt his Wife's Friends, to obtain 
his Wife. It appeared, that he had /d ber id; and ſhe 
ſwore the Peace againſt him. The Court would not deliver 
her to him; but left her at her own Liberty, and even or- 
dered a Tipſtaff to protect her. 1991. 


Digh-Wap. 


Indi2ments for not repairing High- Ways have formerly been 
taken ſtriftly ; But, of late, with greater Latitude. 2093. 

Statutes relating to public High-Ways—T:imber Carriages 
(and Stone) laden with only One Angle Piece, are excepted 

out of them; though not out of Turnpike Road Acts. 
2260. See Statutes. | 


The Statute reducing into One, the ſeveral former made 


for amending and preſerving them (7 G. 3. c. 42.) directs (in 
Sect 1.) Annual Liſts to be made in every September, at 2 
Parochial Aſſembly. Qu. I ho are the M ential Conſtituents 
of that Aſembiy; ſo that their Alſence would invalidate 
the Acts of the Aſſembly? 2454. See Statutes (7 G. 3. c. 


42. § 1.) | 
The Repair of them lies, of Common Right, upon the whole 
Pariſh: But if a Pariſh lies in Two diſtin Counties, an 
Indictment may be brought againſt Ft Part of the Pariſh 
in which the ruinous Road lies. 2511, 2512 


 Horſe-Watches— 


For leſs than the Value of Fifty Pounds, (elſewhere than at 
New market or Black Hambleton. (are prohibited by 13 G. 
2. c. 19 Y5. 24333 

If A. and B. run a Match for 25l. each Side, this is a Match 
for 55 although 4. gave B. 5l. certain, beforehand, to run 
it. 164d. | 


Þoſpitals— 


The Governors are not rateable to the Foer Tax; nor the 
ordinary Servants; nor the Poor themſelves; But Officers, 
who have diſtin Apartments for themſelves and Families, 

may be rated. None can be rated, but ſuch Perſons who 
may be confidered as Occapters, 2435 to 2442. See Poor- 


Tax, | | 
Dusbandry. 
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Hus bandrp. 


The Right of Gleaning (or Leaſing) muſt be exerciſcd under 


proper Reſtrictions. 1926, 1927. See Gleaning. 
Jndictment— 


Againſt zwwelve Defendants, on 1 F. 1. c. 22+ § 5. quaſhed; 


becauſe /everal Defendants were joined in one Indictment. 


2046. 

On 1. G. 1. Stat. 2. c. 5. § 5. againſt a Perſon encouraging and 
abetting, by ſhouting and uſing Expreſſi ons to incite, as 
Principal in the ſecond Degree. 2073 to 2086. See Riot. 

Objections in Arre/t of Judgment, made and over-ruled, 
2084, 2035, 2086, See Riot. 
1/7. Not ſhewn that the Judge was of the Quorum. ibid. 
2dly. No I ue joined, upon the Record. ibid. 
3d. 7 Non conſtat by whom the Juſtices were aſſigned. 
ibid 
4thly. Three were indiQed : Non conflat what became of 
two of them. ibid. 

For not repairing an ancient and common-King's High- Way 
leading Frou the Hamlet of R. in the Pariſh of H. in the 
County of Midaleſiæ, towards and unto Brentford ; and 
charging ** that a certain Part of the ſaid King's High- 
« Way, ſituate in the Pariſh of H. aforeſaid in the ſaid 
„ County of Middlefex, leading From R. Place- Houſe iN 
e the ſaid Hamlet of R. to Stroud Gate in the ſame Ham- 
let, in the ſaid Pariſh of H. containing c. was out of 
5 1 Sc. Cc.“ 2090, 2091, 2092. 

Leading from a Hamlet, i is a ſufficient Deſcription 
of its Beginning. 2092 
2dly. There is no Incon/iſtency dated the firſt Deſcrip- 
tion, and the Deſcription of the Part out of Repair; 
though R. Place- Houſe and Stroud. Cate are both de- 
ſcribed as in the Hamlet, but the High-Way is (in 
the Beginning of the Indictment) deſcribed as leading 
from the Hamlet. bz. 

For Nufances—are not quaſped on Motion: They muſt be 
demurred to. 2116. 

For not repairing a High-Way—may be brought againſt ſuch 
Pak TSF a Fariſh as lies in ſuch a County; in Caſe the 
vole Pariſh happens to he within zawo diſtin Counties. 


2507 to 2512. See High-Ways. 


Inkormation. 
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Information. 


The Court will not grant an Information for a Miſdemea- 
nour upon a Motion made by the 4ttorney-Ceneral on Be- 
half of the Crown ; becauſe, if the At orney-General 
thinks that it ought to be granted, he may grant it Sime. 
2090. v /upra under pa. 1565.) See Pradice. 

Granted againſt a Pariſh Officer (Overſeer,) for procuring a + 
Pauper-Man of another Pariſh to marry a Pauper-Woman 
of his own Pariſh, with Child of a Baſtard ; in order to 
get the Baſtard ſettled in that other Pariſh. 2106. 

For attempting to bribe a Privy-Counſellor to procure a re- 
werfionary Patent of an Office grantable by the King, un- 
der the Great Seal. 2494 to 2501. See Bribery. 

For a Miſdemeanour—was amended, the Day before Trial, 
by a ſingle Judge at Chambers, on hearing Both Sides, but 
without Conſent on the Part of the Defendant: And this 
was holden to be allowable and regular. 'The Amend- 
ment was by ſtriking out the Word Purport,“ wherever 
it occurred, and inſerting inftead of it the Word“ Te- 
nor. 2529 to 2533, and 2506 to 2573. 

For Miſdemeanours—may be exhibited by the King's Solici- 
tor-General, during the Yacancy of the Office of Attor- 


ney-General. 2555, 2556. 2575 to 2577. and that, 
evithout ſuggeſting ſuch Vacancy, | 


Jnformation in Nature of Qua Warranto— 


Shall not be granted, nor even a Rule to ſhew Cauſe, after 
TWENTY YEARS guiet unimpeached Poſſeſſion of a corporate 
Franchiſe. 1962, 1963. But wzrrbin twenty Years, 
every Caſe mult ſtand upon its own particular Circam- 

ſtances: Of which, Length of Time may be one amongſt 
others. zbid. And if they are very ftrong in Favour of 
the Poſſeflion, and againſt the Application, the Rule to 

ſhew Cauſe may be diſcharged with Coffs. 1965. 

The above Limitation was confirmed, The Diſcretion of 
the Court is to be guided by the Circumſtances : Length of 
Time is one of them. 2022 to 2024. 2121. But the 
Length of Time Six Years and one half) was not taken 
into Confideration in kichard Wardroper's Caſe ; | becauſe 

his Title to the Franchiſe was clear. 2024, 2025. 

It is contrary to the Truſt repoſted in the Court by g Arr. c. 
20. (which was intended for /peeding Proſecutions, and to 
quicken the Removal of Uſurpers,) to give Leave to pri- 
date Informers to make uſe of the King's Name and Sait, 
to call the Validity of a Franchiſe in Queſtion ; when ſuch 
private Perſons apply it under very unfavourable Circum— 


ſtances. 2123, 2124. 
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The previous Conduct of ſuch private Relators; their Mo. 
tives and Views ; and the Conſequences to the Corporation 
and to thoſe who may hold Rights dependant upon the 
Validity of the Right attacked; may be a good Ground 
of refuſing to grant an Information. bid. | 

If the Defendant fails in the Title he has ſet up, Judgment 

muſt be for the Crown, He muſt ſhew a complete Title 
againſt the Crown, a? firſt; and can't depart from the 
Title he has ſet up, after it has been found againft him: 
Nor can he plead /everal Pleas, If any one material I ue 
is found for the Crown, the Crown muſt have judgment: 
But the King has no Neceſſity to traverſe any Thing more 
than the Title ſet up by the Defendant ; nor ſhall the De- 
fendant have a Repleader, after a VerdiQ found againſt 
him. 2145 to 2147. | 

Butif before Tria he difcovers that he has pitched upon the 
weaker of 7avo Defences which he had, he ſhall have Li- 
berty, Apes proper Terms, to guit it and inſiſt on the frong- 


or; vis, to withdraw his Plea and plead de nowo, on Pay- 
ment of Coſts, pleading ſoon, and taking ſhort Notice of 


Trial, and the Proſecutor's having Liberty to reply de 
noc. 2148. | | 
One Pail alone can do corporate Acts; if the Charter di- 

rects Tw‘ 2243. See Corporation. 

Can not be gua/hed on Motion, though both Parties conſent: 
But the Court wil: diſcharge the Recognizance, if both 
Sides defire and conſent toit. 2297. 

Shall not be granted, after 20 Years quiet Poſſeſſion 25 24. 
v. ſupra, 1962, 1963. 

The Day of making the Rule ab/o/ure for an Information, is 
the Period of the Limitation of the 20 Years, ibid. 


Information, qui tam, &c. 


The Informer can not compound, but by Conſent of the 


Court: (by 18 Elix. c. 5.4 3, 4.) 1929. 

On Leave given to compound, the King's Moiety was ordered 
to be paid into the Hands of the Maſer of tbe Crown 
Office, for the Uſe of the Crown. ibid. 


Ingroſſing— 


See 5 & 6 Edau. 6. c. 14.4 3. for the Offence; and 5 4. for 


the Puniſhment of it. 
Inn⸗keeper. 
s not (quatenus Inn-keeper,) within the Bankrupt-Laws. 


2067 to 2069. 5 0 
| In 


1. 


—— 
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Intereſt 
On a Writ of Error brought in the Erchequer- Chamber, up- 


on a Judgment in this Court, and an Aſirmance of the 


Judgment and a Scire Facias againſt the Bail in Error, they 
uſed all Methods of Delay; ſo that the Intereſt of the 
Sam recovered exceeded the ordinary Co/is : The Court or- 
dered the Maſter to allow Intereſt from the Time of the 
Atirmance. 2128. v. ſupra (under pa. 1097.) | 


_ Iſſue— 


Needs not to be joined upon the Record, upon Proceedings 
of Oyer & Terminer, or Gaol-Delivery. 2085, 2086. 


Judges Orders 


May be appealed from, to the Court; but are valid, if ac- 
quieſced in. If it becomes neceſſary to inforce a Judge's 
Order by Attachment, there muſt then indeed be a pre- 
vious Motion to make it a Rule of Court. 2569 to 
2574. See Amendment, Information. 


Judgment 


In Ireland—amendable here in England. 2157: | 
De bonis propriis. ibid. See Covenant, Executors, Leaſes. 
Was entered up, for the Defendant ; as of the Term when 
it was pronounced; at which Time he was alive, but is 
ſince dead. 2277. | 
Of Oufter againſt a Mayor, by Default, ſet aſide; and Cor- 
porators let in to defend his Right (upon which theirs de- 
pended,) at their own Expence. 2279. See Corporation. 


_ Juriſdietion— 
Inferior ones muſt ſpew that they have Juriſdiftion, 2244. 
See Certiorari. f : . 
Inſtifitation 


Of a Tre/paſs—An accidental involuntary Treſpaſs may be 
juſtified: A voluntary One can not. 2094. See Tre/- 
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King's I &c. 


Sir Fletcher Norton quitted the Bar. ! | 
Mr. Wallace appointed a, King's Counſel, 97» 


Leales— 


By the Maſter of the Rolls, under 12 Car. 2. No. 49. 1975. 
See Rolls. 

By Governors of Colleges in Irelan{—muſt reſerve more than 
a Moiety of rhe true Value, at the Peril of the LESSEER. A 
Leaſe made by the Provoſt of Dublin College did not re- 
ſerve more than c. But the Provoſt covenanted for him- 
ſelf and Sueceſſors, to warrant it: But his Executors were 
not named in the Covenant, 2154. 

1/7. This Leaſe is void. 2157. 

2zaly. If it was not, Qu. Whether the Provoſt's Cove- 

_ © nant wovld have bound his Executors. ibid, 

341y. If it would, yet Judgment ought not to be againſt 
them de bonis propriis. 2156. 

The Owner of a Houſe and Brewhouſe enters into Partner- 
ſip ; aſſigns one fifth to his Partner; and covenants that 


the Partner ſhall reſide in the Houſe, and that if he him» 


ſelf dies, his Executor ſhall renew the Leaſe to the Part- 
ner. He can not maintain an Ejectment againſt the 
Partner, contrary to his own Covenant. 220. 

An Acceptance of a new GooD Leaſe is an implied Surrender 
of a Former, But if the new Leaſe does not pa/5 an In- 


tereſt according to the Contract and the Intention of the 


Parties, it ſhall not operate as a Surrender of the former, 
1980, and 2213. 


Letters. 
Ju. Whether Pot Maſters are ebliged to deliver them out, 


vit hin Poſt- Towns; or whether they muſt be ent for, 


2149 to 2153. 


But, clearly, a Poſt-Maſter can't demand more khan the ſet- 


tled Rates for /ending them out. ibid. 


Nor can he depart from or retract an 3 Uſage © to 


% deliver them at the Houſes.” 21 | 

It has been fince ſettled, in C. B. pronally, © That in all 
«© Poſt-Towns, the Poſt-Maſter is bound 10 deliver them 
at the Houſes of the Inhabitants, on paying the legal 
& Poſtage only.” ibid, (in the —— Note.) 


Tien. 
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Lien. 


The Courts Jean, of late Years.” in "Ra of Liens, in 
Caſes where there is either 
1/. An expreſs Contraf, 2221. 
2dly. Or an implied one; from the Uſage of Ea or 
the Manner of Dealing. ibid. 
345 To” where the Defendant has ated as a Fader, 
ibi 
But where perſonal Credit only is relied upon, there 1s no 
Lien, beyond that which is givea by the general Rule of 
Law. 2223. 
A Packer, being in the Nature of a Fader, is intitled | to a 
Lien for the general Balance. 2222. 


Limitation 

Of Eſtates — 

Conditional Limitation—what it is; and in what Caſes it may 
be implied, 1929 to 1944- See Deviſe. 

Of Informations in Nature of 2-0 Warranto—was unani- 

mouſly fixed to twenty Years. 1903. See Corporation, Cor = 
forator. 

This is a analogous to the Limitation of Writs of Fermedon, 

and Entry into Lands, and alſo of dormant Bonds, Writs 
of Error, Bills of \Review, Redemption of Mortgages, and 
Proof of Poefion upon brioging Ejectments, 1963. 


Literary Poverty 
| Fully diſcuſſed. 2303 to 24i7- See uthors. 
London. 


The Court can net take judicial Notice of the Cuſtoms of 
London. 2032. 

Calling a Woman“ Whore,” in London is actionable there, 
2418. See Probilition. 


Mandamus 


To the Juſtice _ Clerk of the Peace of Der byſoire; to re- 
giſter and certify a diſſenting Meetings fonte, purſuant to 
the Toleration-Act (1 WS MM. St. 1. c. 18) was granted. 
1992. 

To 9 a Recerder. 1999 to 2007. See Recorder, 

On 11 C. 1. c. 4. F2. ſhall be granted after an Election in 
Fact, if merely colouravle and clearly void For, the 
Words © no Eleion” mean no due, legal, valid Election. 
2008 to 2011. The preſent Caſe was this— The Per- 

ſon 


1 


— 
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ſon elected Mayor, was an Offcer in the army, juſt vone 1 to 
North- America, without Probability of returning 7:1! after 
the Year would be expired. This Election was holden to 
be merely colourable, and clearly woid. ibid. 

The Mandamus-A ct (9. Ann c. 20.) was intended for /peed- 
ing Profecutions, and to quicken the Removal of Ulurp- 
er*. 2122, 2123. See Information in Nature of Quo 
Warranto. 

A Return to a Mandamus to admit, or Sean Cauſe to the 
«© contrary,” may ſhew one, or more, or any Number of 
Cauſes; provided they be conſiſtent. 2045. 

To raſtore an Alderman, Return— ** That he had, on 
*© ſuch a Day (which was a little more than four Month: 
before the Amotion) D:PARTED wi bis Family from 
© the Borough and its Liberties, and intirely left the ſame, 
«© with an INTENT f re/ide with his Family, for the fu- 
re ture, e/ſewhere; and did from that Time to and at the 
Time of his Amotion, continually reſide our - of the Bo- 
«© rough and its Liberties; contrary to the Duty of his 
« Office: And for this Cauſe, they removed him,” This 
Return was diſallowed: * was not a rotal Deſertion. 
2088, 20889. 

To go to Election, under 11 G. 1. . 4 8 4. The an. 
in muſt be before the Officer hen. 3 ding. 2132. 

If a Perſon has a Riour, without any other ſpecific legal Re- 
medy, a Mandamus ſhall be granted to him. 2185 to 2191. 
v. 7 1045. 1266. * 1660, 

rant Probate of a Will A © Lis pendens concerning the 
„ Validity of it“ is a gord * 2295 · | 


;* y 
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Mariner. 


They may all j join in a Suit for Wages, i in the Aamtralty- Court: 
And in Vat Court, the Ship is liable to them, as well as 
the Captain. 1948. And that Court has Furi/dirtion of 
their Contracts made in the gaite er Way; thoogh 


: 
4 
„ 
. 
wy 


tempted to be ſo reſtrained. 2055 to 2057. 8 
Alone — is no implied Rewocetion of a Deviſe, either real or 
perſonal: At leaſt, it hath not yet been ſo holden by any Þ 

Caſe. 2171. 


it be in Writing, and made at Land, 1 50. : 7 
L | But if the Agreement be pecial, or W Heal, a Probibition ; 
i ſhall go. 1950, 1951. ; 
| After Sentence, a Pre is mall not go, unleſs the Want of 
5 ſuriſdiction below appears upon the Face of the ed 5 
. zjags. 2037s 2038. See ee N „ 
i | ; 1 
| Wazziage.- 3 2 
4 All Conditions in Refiraint of it ought to 5 8 FE, Au WEL : 
1 the utmoſt Rigour and Strictneſs in Favour of Deviſees at-“ B 
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But marrying and having a Child, is ſo as to perſonal Fate ; 

and it ſeems, to real allo. ibid. See Rewocation, BHeviſe. 
All Marriage Contracts are to be looked upon with a jealous 
Eye. 2230. | | | 

Such as are in Reſtraint of Marriage are ill-ga! and woid. 
ibid. d | | 

The following one is of that Kind“ I do promiſe Mes. 
*© Catharine Lowe, that Iwill not marry with any Perſon 
«© be/ides herſelf: If i do, I agree to pay to the ſaid Ca- 
* tharine Lowe loool. within three Months next after I 
* ſhall marry any one elſe. Witneſs my Hand and Seal 


© Oc. at New/ham Peers. ibid. 
1ſt. It is not a Contract to marry Catharine Loxwe.” 
ibid. 
2dly. Nor is it mutual ; neither does her Acceptance 
of it make it mutual and reciprocal. 26:4. ; 


Marſhal. 


When a capital Offender, being in the Marſhal's Cuſtody, is 
to be executed, the uſual Place of ſuch Execution is St. 


Thomas a Waterings. 2086. | 
The Appointment, Tenure, and Oath of the Marſhal. 2183, 


2184. See S/atutes. 
The general Order made upon the Appointment of a ae 


Marſhal, for the Recaption of Priſoners. 2185. 
On the Appointment by the Crown, of a new Marſhal, pur- 
ſuant to 27 G. 2. c. 17.5 2. the old Tipfaves, who had 
been appointed by the late Marſhal, were act required to 
give larger Security than they had given before. ibid. 


Maſter of the Nolls— See Rolls. 
Meeting Vouſe— 


Mandamus to regiſter and certify one, purſuant to the Tole- 
ration-A& (1 V. & M. St. 1. c. 18.) 1991, 1992. v. 


Mandamus. 
Mutual Debts—See Lien, Set-off, Statutes. 


It is agreeable to natural Equity, that croſs Demands ſhou!d 


be ſet off againſt each other. 2220. | 
Pufitive Law firſt provided for it, in the Caſe of Bankraprs ; 


and afterwards, incompletely ; by 2 E. 2. c. 22. 13. and 8 


G. 2. . 1 &-  3237« : 
But, of late Years, Courts lean on the Side of Liens. 72:7. 


See Lien. 
| New 
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New-Trial 


For Exceſffiveneſs of Damages—See Verdict. 

In an Action for a malicious Proſecution—Want of probable 
Canſe was objected, but not verified. It is efſential, as well 
as Malice, See Action for malicious Projecution. 1974. 

After two concurring Verdicts, may be granted; upon Suffice- 
ent Circumſtances : It is di/cretionary, and depends upon 
the particular Circumſtances, 2109. : 

It may be granted in Eje&ment-Caſes, as well as in other 

Caſes ; upon proper Grounds. 2224, 2225+ | 


Non pros: 


For Want of declaring within Time, in Treſpaſs againſt ſe- 
veral Defendants, ought to be joint ; not ſeveral, One for 
each Defendant. 2418. | | | 


Non-Suit 


May be /et aſide, upon proper Grounds properly ſupported : 
As where a Judge at Mi, prius Nonſuits a Plaintiff, and is 
miſtaken. 1986. 75 


 Nuſance— 


Indictments for Nuſances are not quaſhed on Motion: They 
muſt be demurred to. 2116. 0 


Obiter Sapings— 


Even of the greateſt Judges, are not to be depended upon, if 
contrary to deliberate Determinations. 2068. 


Orders 


Of Seſſions guaſhing a Poor- Rate, upon an Appeal, general- 

ly, without giving any Reaſon why they quaſhed it is a 
good Order. They are nat obliged to ſpecify their Rea- 
„ EE 

Of Seſſions declared a Priſoner irrelievable on 5 G. 2. c. 

41. becauſe charged with an Outlaaury; and remanded 
him. This Negative Fudgment is a Nullity. 2120, 2127. 

May be taken off the File, and remanded, where excluſive Ju- 

riſdiction is given to the Juſtices of the Peace. 2522. 
See Certiorari. | VVV 

{Quaſhing a Poor-Rate made on the Governors of St. Bartho- 

55 e „ 5 lomeab 
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lomew's Hoſpital. 2435 to 2442. v. ſupra, (under pa. 
1063.) And ſee Hy/pitals, Poor-Tax., 


Ordezs of Ne noval. 


See the Quarto Edition of my Settlement-Caſes. 


Outlawrp. 


The Defendant was outlawed, after Conviction upon Two 
Informations for Criminal Miſdemeanours. Relolved— 
1ſt. The Defendant ought not (unleſs under very parti- 
cular Circumſtances,) to come in, gratis, in proper 
Perſon, at the Return-Day of the Capias utlagatum : 
He ought regularly to come in Ciſtody of the Sheriff, 
by a Return of ©* Cepi Corpus.” 2531 to 2535. | 
2dly. Outlawry in Criminal Cuſes differs greatly from 
Outlawry in C:vil/ Cafes. 2548 to 2555 
3dly. Mherein that Difference confilts. 767d. 
4thly. Before 3 Ann. A Writ of Error in any criminal 
Caſe was held to be merely ex gratid. 2550. But jfince 
3 Ann. it ought not to be denied, in Caſes under 
Treaſon and Felony, where there is probable Error: 
Which the Attorney-General ſhould examine into, 
before he grants his Fiat. Such Fiat is previoully ne- 
ceſſary to the iſſuing of the Writ of Error. 2550, 


. | 

cs But in Caſes of Treaſon and. Felony, the King's 
Pleaſure ** to deny the Writ” is concluktive ; be the 
Error ever ſo manifeſt 2551. 

6thly. Since 3 Ann. It became an important Queſtion, 

in all Crimes under Treaſon and Felony, © WHAT 1s 
„ an Error.” And fince that Time, the Court has not 
given Way to trivial Objections, though confeiled by 
the Attornev-General. ibidem. 

7thly, Such an Information may be brought by the 
King's Solicitor- General ; without ſusgeſting ** that 
the Office of Attorney-General is vacant.” 2553 
2”, -- 5 | 

Sthly. Proceſs of Outlawry lies upon Informations of this 
Kind. 2556, 2557. 5 | 

gthiy. Every Offence committed againſt 1he Peace ſub- 

jects the Delinquent to the Proceſs of Outlawry; 
even though there be no «ual Force. Force is not 
the Criterion, on which the Proceſs of Exigent was 
founded at Common-Law. 2358, 2559. 

1o0thly. Freclamations were not neceſſary: They are not 

required, in s Caſe, either by Common-Law, or by 
any Statute, 2559, 


11 thly. 
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11thly. If they had not been neceſſary, this Return of 
them is 700 /orſe ; being only have cauſed public 
«© Proclamation to be made iz Manner and Form as 
& 1 am within commanded.” ibid. 


I2thly. The ft Exactien was returned to be“ at my 
«« County-Court held at the Three Tuns in Brook- 


Street near Holborn in the County of Middleſex -*? 
And the other Four, at my County Court held ar 
e the ſame Place.” By this Return, it is ſifewn, and 
does appear, (excluſive of the requiſite technical Form,) 
% that this County-Court was the County-Court of 
«© Midaleſex, and not of any other County“ and allo 
*© That Brook-Street near Holborn lies in the County 
„of Middleſex.” 2560, 2561. 

13thly. But a TECHNICAL Form of Words, in the 


Deſcription of the County Court at which an Outlaw 1s 
exacted, is requiſite: wir. that after the Words at 


** my County-Court,” ſhould be added the NAuE 
of rd County ; and after the Word “ held,” ſhould 
be added Fox the County.“ 2563 to 2565. The 
Authorities“ that ſuch Words are formally neceſſary,” 
begin from 7 Fac. 1. as to the former Expreſſion ; 
and from 18 C. 2. as to the latter. 2565 

14thly, For Want of theſe technical Words, the Out- 
lawry was REVERSED; as the Authorities were on 
the favourable Side, in a Criminal Caſe high'y penal : 
though it was acknowledged that chere is neither Law, 
Reaſon, nor Common Senſe, in requiring them ; and 
that it does moſt manifeſtly appear upon this Record, 
that the Court in Queſtion was of, and holden for 
55 4 Senn of Middleſex. M ibid, 


Packer — 


Where he has a Lien for the general Balance. 2222. 
Pariſh— 


Their Obligation to repair High-Ways, 2511, 2512. See 
e I „ 


Pazliament. 


The Precept 1 7, 8 V. 3. c. 25. 1.) ought to be di- 


t ected to the Returning Officer. 2272. 
The Tims of the Delivery of it to the Returning Officer 


may be material to be proved in an Action againſt the Re- 
turning Officer himſelf; but not in an Action againſt a 


Third Perſon, for Bribery. 2275, 2276. | 
Partp- 
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Party-Walls 
Between Stables. 2298. See Statutes (11 G. 1. c. 28.) 


_ Phpſictang— 


Their Incorporation, Conſtitution, and By-Laws. 2186, 
2187. 8 : . 

Qu. Whether London Licentiales are Members of the College, 

or not. 2194. „ 

Candidates are to be examined by the Comitia minora : But their 

Approbation is t final They are to be propoſed to the 
Comitia majora; and elefed by them ; before they can claim 
to be admitted. 2188 to 2194. See Mandamus. 

Qu. Whether Licentiates have a Right to demand AnMisSLON 
into the College. 2196 to 2202. : 
Clearly, they have no Right to Vote at Corporate Elections, 

before actual Admiſſion. ibidem. 

They can not, by their By-Laws, legally reflrain their Number 

of Fellows. 2197 to 2201. | 


Play— 


Qui tam Action upon o Aun. c. 14. F 2. for Money won at 1 
Play and its triple Value, how do be brought, and what 
the Judgment. 2018 tv 2022. See Gaming. : 


Pleading 


To an Information in Nature of a 2uo Warrants, where a ? 
Defendant has Two Titles. 2143 to 2148. See [nfirma- 17 
tion in Nature of Duo Warranto 8 5 1 

Matter of Sabflance muſt be pleaded: But Matter of In- 1 


ducement only may be give in Evidence upon the general | 
Iſſue. 2469. WT Ns, | | 
So may the Matter of an exempting Provifo contained in the 
ame Act of Parliament which gives the Penalty. 19:4. 
The Defendant having been taken in Execution on a Ca. Sa. | 
was afterwards di/charozd out of Cuſtody, by Conſent of the i 
Plaintiff, upon agreeing to pay certain Sums at ſtipulated 7 
Times; Part of which he had paid: But failing in the | 
remaining Payments, the Plaintiff brought an Adfion of 
Debt upon the old udgment. Tais Matter being thereunto 
l pleaded, the Plaintiff in his Replication acknowledged it; 
and yet concluded with demanding the ewho/2 Sum due 
upon the old Judgment. Defendant demurred ; and had 
judgment. 2483. ES 


A 


iſt. An Action of Debt will not lie on the old Judgment 
: after a Ca. Sa. and Diſcharge by Conſent of the 
| PlaintifF, - 74:4, ELIOT 


— 1 | 
20'y. 
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* zdly. The Replica tion is repugnant, in demanding the 
ewhole Sum, after acknowledging to have received 


Part. ibid. 
Policy of 4Jnſurance.. 


Da Cofia underwrote a Policy inſuring to Michael Firth ee loft 
or not loſt, Liſbon to Falmouth. or what other Port in 
« England where his Majeſty ſhall direct his Packets ap- 
«© pointed between Liſbon and England, being on each and 
« every Packet Boat which ſhall fail on the ſaid Voyage; 
% to commence the firſt Day of Ochber 1763, and to con · 

tinue One whole Near or to the firſt Day of October 1764 
«© incluſive; upon any Kind of Goods and Merchandiſes 
«© whatſoever; beginning the Adventure immediately 
„ from the loading ſuch Goods and Merchandiſes at L= 
« box, and to continue till ſafely landed.“ It was agreed 
to be lawful to flop and ſtay at any Port or Place whatſo- 
ever, without being deemed a Deviation, without Prejudice 
to the Inſurance. ** The ſaid Goods and Merchandiſes, 

« by Agreement, are and ſhall be valued at the Sum inſur- 
„ on ſuch Packet Boat, without further Proof of Intereſt 
«© than this Policy: And to make no Return of Premium 
«© for want of Intereſt, being on Bullion or Goods.” In 
Caſe of Loſs or Misfortune, it was to be lawful for the 
Aſſured and their Servants to travel for the Defence or Re- 
covery of the Goods, without Prejudice to the Inſurance - 
To the Charges whereof the Aſſurers were to contribute, 
according to the Quantity of his Sum inſured. The Con- 
ſideration was Ten per Cent And in Caſe of Loſs, the 
Aſſured to abate Nothing. All other Goods, except ſome 
which were particularly ſpecified,” were to be free from 
Average under Three Pounds per Cent; unleſs general, 
or the ſhip ſtranded. Ws a 
The ſuid Firth, the Inſured (the now Defendant,) had an 

. Intereſt, in Bullion, on Board the Harower-Packet, being 
One of the King's Packets between Li/hon and England 
Which Packet was, on the 2d of December 1763, totally 
lot, off Falmouth, in a Voyage between Liſbon and Fal- ; 

mouth, | 

The Loſs was adjuſted, in Writing under the Policy, in the 

Words following“ Adjuſted a Loſs on this Policy, at 
„ Icool. per Cent. The Hanover-Packet, Captain S Herborn, 
«© being totally loſt at Falmouth. Should any Salvage here- 
after be recovered, the Inſured promiſes to rund to the 
«© Inſurers whatever he may ſo recover, in /uch Proportion 
«© as the Sum inſured bears with the avbole Intereſt. London, 
«© the 23d of October 1764, for Richard Seauard. Michas. 
« Firth.” Da Cofia accordingly paid this Adjuſtment to 
Firth. | 

In April 1765, the Tron Trunk which contained all the Bul- 

lion was fiſhed ub: And thereby, All the Bullion recovered, 
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ewithout ANY Leſ or Prejudice whatever; and delivered 
to Michael Firth, the now Defendant. But the Defendant 
Firth's Expence of Salvage amounted to 63). 8s 2d. and 
deducting that Sum for Salvage, the Nett Proportion of the 


Defendant's Share came to 200. 115. 9d. The Plaintiff 


Da Cofia's Proportion thereof, in reſpect of his Subſcripti- 
on, amounted to 48/. 4s. which was paid into Court, upon 
the preſent Action. | | 
The preſent Action was an Indebitatys Aſumpfit brought by 
Da Coſta, the Inſurer, againſt Michael Firth, the Inſured, 
for 2oo/. for ſo much Money had and received by Firth 10 
his Uſe. On Non Aſfſumpfit pleaded, Iſſue was joined: the 
Cauſe tried; and the above Caſe ſlated. The Queſtion 
was —“ Whether the Plaintiff, upon this Caſe, is not in- 
© titled to recover in this Action.” 1966. 
The Court ordered the Peſtea to be delivered to the Defen- 
dant : For the Adjuſtment ſhews, that each Side had giv- 
en it up as a zotal Loſs, It was a ſolemn Abandonment, 


and an Agreement that the Inſurers ſhould be content 


with Salvage in ſuch Proportion as the Sum inſured bears 
<< to the whole intereſt.” 1970. | 

They held it to be a mixed Policy, and of a peculiar ſort, 
and a walued Policy ; but a fair One, and without Fraud 
or Miſrepreſentation, and within the exception of 19 C. 


2. c. 37. And therefore the Inſured was intitled to re- 


ceive as for a total Loſs, 1 Infurer agretd to the Va- 
lue; and is concluded to diſpute it. 1969, 1970. 


Yoor-Tar. See Orders, Statutes, (43 Eliz. c. 


2. § 1.) Manors, Quit-Rents, Heriots, Hoſpi- 
tals, ' Rates, Mines, Overſeers. 


A Superintendant of Salt-Works, receiving a Salary by month- 
ly Payments, and removeable at Picature, was rated to the 
Poor, „upon the Account of his Salary ony.” The 
Court held, that this is nor ſuch a Species of Property as 
can be rated to the Relief of the Poor, as perſonal Eſtate 
within the Pariſh. 2014, 2035. G 

Perſonal Property and Stock and Trade—Whether rateable to 

the Poor-Tax, or not. 2294. 


Is to be paid by the Occapier : And the Perſon rated muſt be 


rated in that Character. 2439. | OE 
Hoſpital Officers may be rated as Occupiers, for their diſtinct 
Apartments. Ibid. | 
But Heſpital Servants can not: Neither can the Corporation. 
ibid. | g | 
The Poor in He/pitals are properly the Oceupiers: But they 
can not be rated at all, 2774. 
Poſt- 


ECARD ALES 


—— 
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Poſt⸗Maſter. See Letters. 
Poundage. See Sheriff, 
Practice. 


A Writ of Faſſeſſien upon a Judgment in Ejectment, tefted 
before the Death of the Leffor of the Plaintiff, but not ac- 
tually ſued out till after his Death, is regular: It has Re- 


lation to the i eſte. 1971 
Cofts upon & Remanet. 1986 to 1990. See Remanet. 
Attorney for Piaintiff zeglecting to charge the Defendant being 


in Cuſtody, with a Declaration, within two Terms, is li- 
able to the Plaintiff in an Action, but not in a ſummary 
Way. 2060. to 2053. See Attorney. 

The Court will not grant an Information for a Miſdemeanour, 
upon the Motion of the Attorney General on behalf of 

the Croavn ; becauſe he may do it himſelf, if it appears to 
him to be proper 2099. v. /upra (under pa. 1565.) 

Security for anſwering Coſts— not required of a Foreign 
Plaintiff, nor of a Plaintiff gone abroad, having left no 
Effects in England. 2105. | 

A Defendant under an Attachment muſt anſwer Interrogato- 
ries e He can't come in, and cone the Contempt, before 
anſwering Interrogaries. 2106. | 

Bail is excepted to, and therefore does not juſtify ; but omits 

getting his Name firuck out of the Bail- piece: He may, 
when attached, apply for an Exoneretur, to be entered 
nunc pro func. 2107. See Bail. 

Indi&ments for Nuiſances—mult be demurred to: The Court 
do not guaſh them on Motion. 2116. 

About holding to /pecza/ Bail The King's Bench and Com- 
mon Pleas 4. er, where an Action of Debt is brought up- 
on a Judgment for upwards of 10l. but the Original Cauſe 
of Action was under 10l. The former diſcharge on 
Common Fail: The Latter require /pecial. 2118. 

Rule to ſhew Cauſe why Coſts ſhould not be paid to the Pro- 
ſecutor out of the Money levied on a forfezted Recogni- 
gance. The King is only a Truftee for the Party. 2119. 

Concerning Ces on removing an Indictment by Certiorari 
at the Inſtance of the Defendant; where the Defendant 
has been convicted and ſined, and the Proſecutor has re- 
ceived a Third of the Fine. 2126. See Cos. | | 

Conce ning allowing Intereſti, upon Afirmance of Tudgments- 
2128. See Inte, eil. | | 


On 


ately hank... 
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On a Re/cue returned. 2129. See Attachment, Reſcue. 

Motions in Arreſt of Judgment muſt be made within the fr 
Four Days of the Term: But Sunday is not to be eſteem- 
ed One of the Four. 2130. 

Of /urrendering Principal, by Bail—They have till the 
guarto die poſt (ſedente Curia,) where *tis by Original. 
2134. See Bail. i 5 

Warrant for a Tales, on a Trial in a county Palatine—is to 
be from the King's Attorney-General, 2173, 2174. 

Concerning delivering Declarations by the By. 2181, See 
Declaration. | 

Rules of Practice may be diſpenſed with, or relaxed by the 
Court, upon ſufficient Reaſons; being only made in Ad- 
vancement of Juſtice, 2271. 

Variance between Declaration and Proceſs. 2417, See Va- 
riance. 

A Non p os: againſt the Plaintiff, for not declaring within 
Time, in an Action of Treſpaſs againſt ſeveral, ought to 
be joint; not a diſtin One for each Defendant. 2418. 

A Scire facias in Error needs not lie Four Days in the Office; 

as a Scire facias againſt Bail muſt, 2439. | 

A plaintiff obtained Judgment. The Defendant brought a 
Writ of Error, and tranſcribed : and it remains undeter- 
mined. The Plaintiff brought an Action of Debt upon his 
Judgment, and got Judgment by Default ; and took out 
Execution. The Court /ayed his Proceedings, till the 
Writ of Error ſhould be determined, 2454, 2455- 

On the Ja Day of a Term, a Motion * to anfaver the Mat- 
« ters of an Affidavit” can not be made. 2502. v. ſupra 

(under pa. 651.) 

After Bail had juſtiſied, the Plaintiffs Attorney 2v11hout di/- 

cloſing this) obtained a Side-Bar Rule to diſcontinue 
« upon Payment of Coſts ;” and then brought a zeav A; - 
on. The Court diſcharged the Side-Bar Rule. 2502, 2503. 


Principal and Neceſiarp. 
Principal in the /econd Degree. 2073 to 2086. See Rive, 
Printing. 


When and where, and by whom, firſt invented : And avhen, 
how, and by whom, firſt introduced into England. 2410 
to 2416. | 


Priſon. Priſoncrs— 


Not charged with a Declaration within Two Terms, are in- 
titled to be diſcharged; and the Plaintiff's Attorn:y 
liable 
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liable to an Adion for his Neglect. 2060 to 2063. See 
Attorney, Practice, Statutes (4 & 5 M. c. 21.) 
Brough up to the Seſſions to be difcharged on 5 G. 3. c. 41. 
The Seſſions declare him irrelievable becauſe charged with 
an Owtlawtry; and remand him. This zegative Fudg- 
ment 1s a Nullity. 2119, 2120 and 2127. 
Fined for Perjury—can't be diſcharged as an inſolvent Debt- 
or. This is not a Debt, but a Puniſhment. 2142. 


The Act of 32 G. 2. c. 28. F 13. conſtrued favourably for 


them. 2526. | 


Prohibition— 


To the Admiralty-Court, in a Suit there, for Seamen's Wa- 


ges, {hall go, if the Agreement be pecial, or under Seal. 
1950, 1951. See Mariners. Confirmed pe Pa. 2037, 
Sozs. - But © - | | | 
After ſentence a prohibition ſhall not go, unleſs the Want 
of Juriſdiction in the Court below appears upon the Face 
of the Proceedings. 2030 to 2040. | 
If the Ground of applying for a Prohibition be dehors the 
Proceedings, the Truth of the Suggeſtion muſt be verified 
by Afidavit: Otherwiſe, if it appears upon the Face of 
them. 761d. | 
To the Conſiſtory Court of Lendon, in a Cauſe for calling 
* Whore” in London—There muſt be Afidavit of the 
Cuſtom, and that the Words were /poken there. 3032. 


Such a Cuſtom muſt either be pleaded, or verified by Aſida - 


wit: A Sugge/iion a'one is not ſufficient, * 2039, 2040. 


Lies to the Spiritual Court, to ftay their Proceedings for cal- 


% Whore,” in London, where the Words are, by th 


ling 
Cullom, actionable. 2418. v. ſupra, 2032. 


Property 
Literary fully diſcuſſed. 2303 to 2418. See Authors. 


Quo Warranto. See Information in Nature 
of a Quo Warranto. 


Namlgate⸗ harbour. 


The Duty impoſed by 22 G. 2. c. go. is not payable by Veſ- 
ſels not going through the Downs, but paſſing by the North- 
eaſt Side of the Godwin Sands. 2258. | 


Naics. 
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Rates. 


A Poor-Rate was quaſhed generally, by the Seſſions upon 
an Appeal, without giving azy Reaſon why. They can't 
be compelled to /pecify their Reaſons : lt is left to them, 
to exerciſe their Diſcretion. 2103. v. infra. 2494. 

Perſonal Property and Stock in Trade—whether rateable or not. 
2294. 

Per- Nabe made upon Governors of Haſpitals, or their Ofi- 
cers (having diftint Apartments) or their ordinary Ser- 
wants. 2435 to 2439. See Hoſpitals, Poor-Tax. 

Whoever is rated to the Poor, mult be rated as Occupier. ibid. 

A Poor-Rate confirmed by the Seſſions ſhall not be ſet aſide, 
unleſs it appears manifeſtly to be unequal. 2494. v. ſupra, 
2103. The Rate in Queſtion aſſeſſed Occupiers of Lands, 
at three-fourths of the yearly Value; and Occupiers of 
Houſes, at two-fourths: To which, all the Pariſh had 
agreed; and yet One of them, long afterwards, appealed 
from it. The Court refuſed to quaſh the Order of Seſſions 
which confirmed it, 2674. | | 


Kecognizance— 


Forfeited— The King is only a Truſtee for the Party. 2119. | 


See Practice. 

Under 5 C6 V. & M. c. 11.41 2, 3, (made perpetual by 8 
S9, z. c. 33) where the Defendant has been convicted 
and fined ; and the Proſecutor has received one-third of the 


Fine: So much ſhall be deducted out of the Coffs. 2126. 


See Cofts, Certiorari. | 


Kecozder. 
A qwilful Neglect to attend the Seffions, is a Cauſe of F orfei- 


ture: But a /ingle Inſtance of Abſence, where Nothing of 


Importance was expected or likely to happen, nor any No- 
tice given to attend, is not ſo. 1999 to 2008. 


| Kelation,—See Fiction, Teſte, Pleading, De- 


dclaration. 


An Admittance relates back to the Time of the Surrender. 
1961, 1962. 5 

So does a Di/eiſee's Entry or Releaſe, to the Time of the 
Diſſeiſin. hid. 

So, an E/cheat after the Date of a Will. id. | 

Of a Conweyance—The whole of it ſhall be taken together: 
And the ſeveral Parts of it ſhall relate back to the principal 
Part. 1962. | | | 
PART IV. Vot. V. Z 2 Of 
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Of a Writ of Poſſeſſion, to its 7. le. 1971. See Ejefment, 
Practice. | a 


Nemanet. 


If a Cauſe goes off upon a Remanet, the general Rule is, 
«© 'That the Coffs occaſioned thereby ſhall attend the Event 
« of the Cauſe.“ 1990. But this general Rule implies 

an Exception of ſuch particular Caſes as are clearly diſtin- 
guiſhed by their Circumſtances, from being within the 
Reaſon and Principle of the general Rule: Provided the 
Application be in due Time, ibid. 


Neſcue. 


Fine for it. 2130. See Sentence, Atarbebees, Practice. 
Neſtoration Dap. 


Only one Judge goes to Weſtminſter-Hell : But neceſſary Bu- 
ſineſs may be done. 2089, 


gBEeturn— 


To a Mandamus—may contain one, or more, or any Number 
of Cauſes ; provided they be conſiſtent with. each other. 
2044 to 2046. 


| Neverſioner. 


May wh an Action for an Injury done to the Value of the 
Inheritance. 2141. 


Nevocation 
Of a WillA 4 Admittance according to the Tenor 


of a prior Surrender, is no Revocation. 1962. See Co- 
pyhold. 

Of a Will A Remainder-Man i in Fee makes his Will ; Af- 
terwards, the Tenant for Life dies, in the Teſtator's Life- 
Time. The Will is not revoked thereby. 7ibidem. 

Of a Will by Alteration of Circumſtances ; and particularly, 
by marrying and having Children. 2167 to 2171. 

iſt. As to. perſonal Eſtate Marriage and a Child zs a 
Revocation : But Marriage alone has not yet been ſo 
holden. 2171. 

2dly. As to real Eſtate—The Reaſon is the ſame: And 
great Opinions have been ſo. 7bid. See Deviſe. 


Of 
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Of a Will of Land — It was made in 1757: The Teltator du- 


ly executed a ſecond, in 1763. Both of them deviſed the 
Lands to the Defendant. The former was never cancelled : 

The latter was cancelled by the Teftator himſelf. Both were 
in his Cuſtody, at his Death. The rt Will Hands goed. 


2514, 2515. 
Niot. 


Pd 


John Royce was indifted at a Seſſion of O, yer and Terminer On 


1G. 1. Stat. 2. c. 5.4 5. for a capital Felony, as Principal 
in the ſecond Degree. A ſpecial Verdict found, that he 
and divers others unknown, to the Number of One 
Hundred and more, did with Force and Arms, unlawfully, 
riotouſly and tumultuouſly aſſemble together, to tne Diſ- 
turbance of the public Peace; and being ſo afſ-mbled, di- 
vers of them did with Force and Arms, unlawfully and 
with Force, feloniouſly begin to demoliſb and pul} down 
a Dwelling-Houſe in the Indictment ſpecified ; and that 
Royce was preſent, and did then and there encourage and 
abet the ſaid Perſons unknown in beginning is geh 
and pull down the ſaid Dwelling-Houſe, by then and there 
SHOUTING and uſing Exp RESSIONS to 7ncite the ſaid 
Perſons unknown ſo to do: But that he did act with Force 
begin to demoliſh or pull down, or do any u with his 
own Hands or Perſon for that Purpoſe ; otherwi/e than as 
aforeſaid. 2073 to 2086. 
iſt. This Offence, kick was before this Act of Parlia- 
ment only a Miſdemeanour, is by it made Felony 
without Benefit of Clergy. 2078, 2080. 
2dly. Perſons preſent, aiding and abetting, are I rincipali 
in the ſecond Degree, and are within this N and 
ouſted of Clergy. 2076. 2081. 2084. 
3dly. This Verdi& /uficiently finds this Man to be a 
Principal in the ſecond Degree. 2083. 
4th. The following Objections in Arreſt of Judgment 
were over- ruled: wzz. 
' iſt. The Commiſſion of Gaol-Delivery does not, as ſet 
out, ſhew that the Judge was of the Puorum. 2084. 
2dly. No ue is joined upon this Record. id. 
3097 Non conſtat by ahn the A. were aſſigned. 
ibid. 
4thly. Three were indicted : But it don't appear what 
became of the other Two. Therefore the Record is 
incomplete. 2085. 
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Divers. 
Fiſhery in them. 2162 to 2165. See Fiſhery. . 
Nolls— 


Lenſes by the Maſter of the Rolls for the Time being, under 
12 C. 2. No. 49. 975. 
1ſt. They may be made iz Truft for himſelf. 1979. 
1980. 
ally. Though the Proviſo reſtrains from making any 
new or concurrent Leaſe (after having been once letten 
according to the Power,) until within ſeven Years of 
the Expiration of the Leaſe in being, nor for longer 
than 21 Years from the making; yet this Reſtriction 
is not confined to Expiration by Eflux of Time, but 
includes Surrenders, and may be repeated toties quo- 
1ies upon proper Surrenders ; ſo that the Reverſion 
be not charged for longer than 21 Years in the 
whole. ibid. | 
dly. The Acceptance of a new Leaſe implies a Surrender 
of the old one. ibid - Pronded the new Leaſe be a 
good one. ibid, 


Nules and Practice of the Court. . See Prac- 
; Lice, 


Roles of Practice may be diſpenſed with or relaxed by the 
Court, in Advancement of Juſtice. 2271. See Practice, 
New Trial. | Se 


Nuleg, General. 
What Exceptions are implied. 1986 to 995. See Remanet. 
They ought not to be laid down /o ftriftly and rigidly, as to 
occaſion greater Inconveniencies than they were intended to 


prevent. 1996. 
Scire atias 


In. Errer needs not lie four Days in the Office ; as a Scire /a- 
cas againſt Bail mult, 2442. v. ſupra, 1723.4 


Sc amen. See Mariner. 
Sccurity kor Colts. See Coſts, Practice. 
Sentente 


tn. 
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Sentence on Criminals— 


On 5&6 E. 6. c. 14. for foreftalling the Market. See the 
Stat. $ 3 & 4, and Title“ Ingrofſing.” 

On 5 G. 1.c. 27.5 1. is, for the firſt Offence, a Fine not ex- 
ceeding 1001, and Impriſonment for three Months, and till 

Fine paid. For the ſecond Offence, Fine at Diſcretion ; 
azd Impriſenment for twelve Months, and till Fine paid. 
2026. | 

On 23G. 2.c. 13. H 1. (on the ſame Subject, againſt entic- 
ing Artificers abroad) For the firſt Offence, ;00/. for each 
Artificer ſeduced ; and Impriſonment for zwwelwe calendar 
Months in the Common Gaol, and till the Forfeiture be 
paid. 1b. | | 

On Return of a Reſeue (upon meſne Proceſs) is diſcretionary : 
Contrary to Sir T. Jones, 198. and 2 Salk, 586. Both of 
which Caſes aſſert the conjiant Fine to be four Nobles 

each. 2130. | 

Upon Mr. Vilies— for his two Libels, (ſeditious and obſcene 
2 . 

Ct 3636 be to commence at à future Time; viz. 
from and after the Determination of an Impriſonment to 
which he was before ſentenced for another Offence. 2b:d. 
and 2577. | | | 


Set-Off— 


Needs not to be pleaded or given Notice of, by the Defendant 
ſued in an Action for Money had and received to the Plain - 
tiff's Uſe; where the Defendant had paid the Plaintiff his 
whole Demand, except what he retained for his Labour 

and Service, He may pive this in Evidence without No- 
rice. #434; | 

This is not a Cr Demand, or mutual Debt; but a Charge, 
out of the very Sum demanded. 7b;d. 


Sheritk. See Return, Bankrupt, Pannel. | 


| Poundage—1s by 29 Eliz. c. 4. For every twenty Shillings, 
twelve Pence, for the firſt Iool. and /ix Pence for every 
twenty Shillings of the Reſidue. 1981. | 
| Bat the Crowr are not bound by this Act. 76:4. and 1983. 
However, an Action brought in the Exchequer by the She- 
riffs of London, upon a Bail-Rond taken by them in their 
own Names, for the Appearance of a Defendant taken up 
upon an Exchequer Proceſs on. the Proſecution of the 
King's Attorney-General on Behalf of che Crown ; for 
Cuſtom- Houſe Penalties and Forfeitures; and a Teftaturt 
' rapias ad ſatisfaciendum to the Sheriff of Hertforaſhire 


again 


——— ____ 
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againit the Bail can not be conſidered as the Suit of the 
Crown, though averred to be for the Benefit, and on the 
Behalf, and at the Expence of the Crown: Nor ſhall the 
Sheriff who executed it, be precluded from his Poundage. 
ibid. | . | 

On taking a Perſon upon a Cafias Utlagatum, what he is to 


do. 2537 to 2542. See Outlawry, Statutes (4 & 5 N. 
& M. Co 18.) 


Slander of Title. 


To maintain ſuch an Action there muſt be Mar ice, either 
expreſs or implied. 2425, 2426. And the Words ſpoken 
muſt go to defeat the Plaintiff's Title. 

If they are ſpoken, to protect a Perſon's own Property, and 
prevent others from being cheated, the Speaker is excuſa- 
ble. ibid. | 

The Attorney delivering ſuch a Perſon's Meſſage, is not lia- 
ble to an Action; even though he varies from it, in immate- 
rial Circumſtances and without Malice. ibid. 


Soldjer. 


Officers and Soldiers in the Service of the Faft India Com- 
pany. 2419 to 2422. See Eaſt India Company. 


Stamps 


9 G. 3. c. 37. \ 4. Which di/charges from Penalties Perſons 
who have incurred them, and ſhall pay the Duty on or be- 
fore 1ſt Seprember 1769, bars only future Actions; but 
does nor diſcharge a Defendant againſt whom there has 
been a Verdict before obtained. 2460 to 2463. 


| Statutes. See Conſtruction. 


12 C. 2. No. 49. impowering the Mafter of the Rolls to make 
L,-ajes, in order to new-build the old Houſes belonging to 
the Rolls. 1975. See Rolls, 

29 Eliæ. c. 4. concerning Sheriff's Poundage. 1981. See 
Sheriff, 5 

33 H. 8. c. 39. $4. requiring Suits for the King's Debts to be 
brought in the ame of the King, and of no other Perſon. 
1984. See Sheriff, ut ſupra. 

VH. M. Stat. 1. c. 18. (the Toleration-Act) Mandamus | 
to regifter and certify a Meeting-Houſe. 1991, 1992. See 
Mandamus, Meeting- Houſe. | 
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i2 E. 1 c. 29. F 2. 4fidavit to hold to ſpecial Bail. 1992 
to __ = Bail, 


116 $ 2. © No Election, means, no due, legal, 
Ae 3 bieden. Fs to 2011. See Mandamus. 
43 z BEG A Salt-Officer not rateableto the Poor, 


for his Salary only. 2015. See Poor-Tax. 

- Ann. c. 12. § 3. The Defendant muſt be in the Service at 
the Time of the Arreſt. 2016, 2017. See Ambaſalor. 

7 Ann. c. 12. % 5. The regi/lering his Name is no Condition 
" precedent : It relates only to the Proceeding againit the 
Bailiff, #bid. See Ambaſſador. 

9 Ann. c. 14. F 2. Qui tam Action for Money won at Play, and 
the triple Value of it, brought by a common Informer. 
The Offence charged at Weſtminſter in Midaliſex; and 
Jadginent for the Informer and the Poor of St. Paul's, Co- 
wvent-Garden: Alſo Judgment that the Informer have 
Damages for Detention of the Debt, and Coſts of Increaſe. 
Affirmed for the Debt Reverſed for the Damages and Co/!s 
on to 2021. See Gaming. 

e G. „ . The latter ſeems to be a Repeal of the 

3 . e., 13 1. former. 2026. See Sentence. 

9 Ann. c. 20. (the Mandamus- Act) was intended for ſpeeding 
Proſecutions, and to quicken the Removal of Uſurpers ; 3 
and intruſt the Court with the Di/cretion of granting Leave 
to private Informers, to uſe the King's Name: But this 
Leave ought to be granted upon proper Circumſtances only. 
2120 to 2125 —8ee Information in Nature of 4 Nu War- 
ranto. 

1 F. 1. c. 22.4 5. concerning tanning Leather. Indictment 
on it quaſhed ; becauſe /ewveral Defendants were joined in 
it. 2046. 

4 & 5W.& M. c. 21. for delivering Declarations to Priſoners. 
2060 to to 2063. See Attorney, Practice. 

7 G. 2.c. 8 to prevent the infamous Practice of Stock-jobbing. 
2069 to 2072. See Bond, \rock-jobbing. 

1 G. 1. Stat. 2. c. 5. 95 2073 to 2086. See Principal ana 
Acceſſary, Riot. 

27 H. 6 00.4 1» diſcuſſed bod at Bar and Bench; 

32 H. 8. c. . F. 4. dee. whether the Attach- 

2 & 3£.6 c. 13.4. 13. J ment for Contumacy and Diſobedience 
can be applied for by the Ecclefaftical Judge, on 27 H. 8. 
c. 20. F. 1. before Sentence. 2095 to 2100. See Tzrhess 

29 C. 2. c. 3. F179, Executory Contracts for Goods are not 
within this Clauſe. 2101. 

6 Ann. c. 16. § 5. APerfon whonegotiates and concludes Bar- 
gains for Srochs, for Brokage and Hire, is a Broker within 
this Clauſe. 2103, 2104. 

12 G. 1. c. 29.4 1. Bail on an Action of Debt on a Judgment 
for 9 of 100. where the original Cauſe of Action 

Was 
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5 C6 E. 6. c. 14. §. 3. 4. See Ingreſing. | 


| 
| 
| 
| 
N 


was under 10l. The Common Pleas hold to /pecral Bail - 
The King's Bench do not. 2117, 2118. | 

5 C. 3. c. 41. for the Relief of 7n/olvent Debtors —A Pro- 
ceeding upon it. 2119, 2120, and 2127. See 1r/olvent 
Debrors, Priſoners. 5 

5 86 ＋ U M. c. 11.4. 2, 3. J Coſts to be taxed to the Pro- 

89 . z. c. 35.5. 1- . 2126. See Certi- 
orart, Coſts. | 

11 G. I. c. 4. hf. The Swearing in, under a Mandamus, muſt 
be before the Officer hen pre/iding at ſuch Election under the 
Statute. 2132. | 

32 KN. 8. c. 42. 

18 G. 2. c. 15. | 

%%% der  Loalts 

27 G. 2. . 17. or reveſting in the Crown the Power of ap- 
pointing the Mar/hal, regulating the Office; and rebuildiag 
the King's Bench Priſon. 2183, 2184. See Marſhal. 


2 33 See Barbers, Sur, eons. 


2 G. 2. Cc. 22.5. 13. The Proviſion does not go to Goods or 
8G. 2.c. 24.8. 5. \ other /pecific Things wrongfully de- 
tained. 222. See Mutual Debt. | h 


34 35 H 8. c. 20. making void Common Recoveries of 


Land in Tail, where the Rever/ior is in the Crown : It pro- 
tects only Gifts of the Proviſion of the King, and in Reward 
of Services. If the Grant be founded on a former Right, 
It is act within the Protection of this Act. 2223, 2224. 


8 Ann c. 25. (a private Act about bringing ſreſo Water into Li- 


der pool) 224. See Certio art. 
22 (3. 2. c. 40. concerning Duties to Ramſgate Habour, 2258. 
See Ramſgate Harbour. | | 
7 G. 3. c. 40. concerning Turnpike Roads Carriages em- 
7 G. 3. c. 42. concerning public High Ways >ployed only in 
8 F. 3. c. 5. concerning public High Ways J carrying any 
One Pizce of Timber (or Stone) are excepted our of the 
Acts concerning public High Ways; but not out of thoſe 
concerning Turnpike Roads. 2258 to 2260. 


788 ,. z. c. 25. J. 1. The Precept ought to be directed to 


the Returning Officer. 2270. See Parliament. The Time 
F delivering it to him needs not to be proved, in an Ac- 
tion againſt a Third Perſon for Bribery. 2275, 2276. 

5 G. 3. c. 14. F. 3. Conviction upon it, quaſhed. 2279 to 
2282. See Conviction, Fiſh, 


2 C. 2. c. 24. $. 8. indemnifying the Diſcoverer of Bribery at 


Elections to Parliament. 2283 to 2287. See Bribery. 

43 Eliz. c. 2. F. 1. Perſonal Property and Stock in 7 rade 
whether rateable to rhe Poor- Tax. 2290 to 2295. 

11G, 1. c. 28. does not extend to Party: Walls between 
STABLE5S: It is confined to Party-Walls between Housts. 


2298. 
8 Inn. 


o 
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8 Ann. c. 19. ſecures to Authors their Copy-Right, for Fourteen 
Years ; and afterwards, for fourteen Years more, if liv- 
ing at the End of the firſt Fourteen Years. 2303 to2418. 
See Authors, Literary Property. 

13 G. 2. c. 19. F 5. prohibits Horſe-Mathes for leſs than the 
real and intrinſic Value of 5o0/. unleſs at Nezwmarket or 
Black Hambleton. 2432, 2433. See Horſe-Match. 

5G. 2. c. 30. § 7. diſcharges conforming Bankrupts from all 
Debts due and owing at the Time of their becoming Bank- 

rupts. But contingent Ones, not proveable under the Com- 
miſſion, are not diſcharged by the Certificate. 2446. See 
Bankrufts. e 

5 Eliz. c. 4. 31. (requiring having ſerved an Apprentice- 
ſhip) does not extend to give the Penalty againſt Journey- 
men. 2449, 2450. See Trade and Trader. 

7 G. 3. c. 42. F. 1. (for the Amendment and Preſervation of 
public High Ways) Annual Liſts are to be made in every 
Setem ber; and to be returned to the Juſtices, who are to 
nominate Surveyors. Q. Whether the Conſtables, Head- 
boroughs, Tythingmen, Surveyors, Oc. are ſuch conſtituent 
Parts of the Aſſembly who are to make the Liſt, that ir 
is eſſentially neceſſary for ſome of each Denomination to 
be pre/ent at the making of it. It rather ſeems that the 
Legiſlature only meant that it ſhould be a full Parocbial 
Meeting. 2454. 

9 G. 3. c. 17. 4. (diſcharging Perſons who had omitted to 
pay Stamp Duties, and ſhould pay them on or before iſt 
September 17 69,) has no Retroſpect to diſcharge from a prior 

Verdict, 2460 to 2463. See Stamps. # 

2 G. 2. c. 24. $8. indemnifying the Diſcoverer of Bribery as 
Elections to Parliament. 2464 to 2470. See Bribery, 
Pleading. 

iſt. What muſt be pleaded : What muſt be given in Evi- 
dencer. ibid. | 

2d. ho ſhell be confidered as Diſcoverer : The Proſecu- 
tor or the Witnss. ibid. 

2 G. 2. c. 24. 7. No Damages for Detention of the Debt. 
2491. See Bribery, Error | | | 

16& 17 C. 2. c. 8. 3. Bail in Error, upon a Judgment in 
Ejectment, juſtify in double the Rent, 2502. 

2 G. 2c. 24-4 8. does not make or confider the Plaintiff con- 
cluſively, the Diſcoverer. 2504, 2505. See Bribery. 


32. C. 2.c. 54. (for repairing the Road from Dewſbury to 


Ealand in Yorkjhire,) excludes the Juriſdiction of the Courts 
of Neſiminſter-Hall. 2522. See Certiorari. 

32. C. 2. c. 28. (for Relief of Debtors with Reſpect to the Im- 
priſonment of their Perſons) $ 13. which requires Fourteen 
Days Notice—conllrved favourably for them. 2526. 

43 5 NV. GM. c. 18. for the more eaſy Rewver/al of Outlaw- 
tries in the Court of King's Bench — is perhaps con- 

| | | fined 
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fined to 24 Attn, and does not at ali extend to Criminal 
Mijdaemeanours : But Nothing is -learer than that Caſes after 
Convifion of ſuch a Miſdemeandur are not within it. 2 537 
to 2542. See Bail, Outigerry, | | | 


Stock-jobbing— 


The Act of 7 G. 2. c. 8. 9. 5. aoes not extend to invalidate 2 
Bond given for reimbur/ing a Compounder of Differences 
who had paid Money for himſelf and another Jointly con- 
cerned with him, the Sum he had paid on that other Per- 


ſon's Account. 2069 to 2073. See Bonds. 


Sundap— 


Is not reckoned as One of the Four Days allowed for making 
Motions in Arreſt of Judgment. 2130. See Practice. 


Surgeons — 


Of London—incorporated with Barbers of London, by 32 H. 
8. c. 42. but /eparared from them by 18 G. 2. c. 15. 2133. 
But the latter Act only diſſolves the Union The two ſeparat- 
ed Companies remain under the /ame Regulations as before. 


hid. 
Surrender— 


Of a former Leaſe is implied, on the Acceptance of ® a new Ine; 
provided the ſecond Leaſe be a good One: Otherwiſe, not. 


1080. v. next below, | 


The ſame Point determined. 2213, 2214. v. laſt above: 


And ſee Leaſe. 
Survepors 
Of Highways —How to be nominated. See High-Ways and © 
Statutes (7 G. 3. c. 42. J. 1.) 


Swearing-in— 

Of a Corporate- Officer elected under a Mardamus. purſuant to 
11. G. 1. c. 4. $. 4. muſt be before the Officer pre/iding at ſuch 
Election. 2132. | 

Tales. 

De Circumſtantibus In a County-Palatine — The King's At- 
torney-General is the proper Perſon to grant the Warrant 
for the Tales. 2175, 2174. N 

| Tail 


* ' ONE. 
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Tail 


Of the Gift of the Croaun; Reverſion in the Crown. 2224. 
See Statutes (34 & 35 H. 8. c. 20.) 


Tenant in Tail— 
Of the Gift of the Crown, 2224. v. ut ſupra. 
Terin— 


On the /aft Day of it, a Motion to anſwer the Matters of an 
Affidavit cannot be made. 2502. See Practice. 


Timber 


Carriages carrying only One Piece, are excepted out of the 
public High-Way Acts; but not out of the Turnpibe- Road 
Acts. 2260. See Statutes, | 


Tithes&— 


The Method of proceeding for Subtraction of them, under 27 
H. 8.6 $0.46 32 8:c. 7. $4. © 2 © ² f 
$ 13. Aiſcuſſed both at Bar and Bench; particularly, whe- 

ther the Attachment given by 27 H. 8. c. 20. . § 1. can be 
applied for before Sentence; and what is the proper Form 
of the Certificate and Requeſt of the Ecciefraftical Judge, 
and of the Commitment grounded upon it: But the only 
Point fully and abſolutely determined, was, “that 27 H. 
* 8. c. 20. ſtands unrepealed.” 2095 to 2100. 


Trade and Trader. See Bankrupt. 


Journey men are not liable to the Penalty of 5 Elix. c. 4 L. 31. 
2450. 


Maſters are liable to it, if unqualified themſelves, or if they 
employ unqualified Perſons : But a double Penalty was not in- 
tended. 281d. 


Treſpaſs. 


A merely accidental involuntary Treſpaſs may be juſtified : 
A wluntary One cannot. 2093. 2094. For inftance— 
1ſt. Sheep were treſpaſſing in the Defendant's Ground. 
He chaſed them out, with a little Dog. The Dog 


purſued 


22 0 * 
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purſued them into his next Neighlour's adjeaing 
Ground ; though the Defendant called in his Dog, 
as ſoon as he had driven the Sheep off from his own 
Grounds. The Owner of the Sheep brought Freſ 
paſs for chafing them. It will zo? lie. ibid. 
2dly. But if Perſons enter the Plaintiff's Cloſe, adjoin- 
ing to his Paddock, with Guns and Dogs, not keeping 
in the Foot- path; and their Dog pulls down and kills 
One of the Plaintiffs Deer ; and the Jury (confidering 
this as an intentional, not a merely accidental Treſpaſs,) 
finds for the Plaintiff; the Court will not ſet aſide 
their Verdict, even though the Judge who tried the 
Cauſe thought it a mere Accident. 76d. 
In Treſpaſs for :aking Goods, the en muſt /pecify the 
Particulars. 2456. 


In a County- Palatine—The Warrant for a Tales muft come 
from the King's Attorney-General. 2173, 2174. 


Trover 


By Afignees of a Bankrupt——will lie, where the Sale was 
fraudulent and void. 2477 to 2482. See Bankrupt. 

There can be 20 /et-off, in Trover. ibid. 

An Action of Trover muſt be founded in Property. 2481. 


Tuzupikes. 


Timber-Carriages (or Stone. Carriages) laden with only One 
Piece, are not excepted out of the * arvp3 ike As. 2260. 
See Stalutes, : 


Pariance 


Between Declaration and Proceſs. 
1k. An Executor, ſuing out Proceſs as Executor, may 
declare in his own Right. 2417, 2418. But 
2dly, If a Plaintiff takes out Proceſs to anſwer to him, 
gui tam pro Rege quam pro ſeipſo ſequitur, He ca'nt 
declare in his o Name only. ibid, 


Venue. 


An Attorney has v0 Privilege to have the Venue changed into 
MriDpLESEX, Where he is DBFENDANT : Though he has 
A Privi- 
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a Privilege, when PLainT1ey, to lay it and 4 it in Mid- 
dleſex ; unleſs he ſues in auter Droit, or jointly with another 
Perſon. 2027 to 2032. 


Barriſters or Officers of the Court, have the like Privilege, ibid. 


In tranfitory Actions, the Plaintiff has a Right to lay the 
Vienue where he pleaſes. 2447. 


And uch a Right remains in him, where it appears that the 


County wherein the Cauſe of Action really aroſe is an im- 
proper one to try the Cauſe in. 2zbzd, 

«© Whether the Venue may be changed into WalEs,“ remain- 

ed long undetermined; and is not ſolemnly determined yet: 
But it rather ſeems “ that it may.” 2450 to 2452. 

Can't be changed (without Conſent) to a County where the 
Cauſe of Action did rot ari/e : For, the Aﬀidavit muſt be 
expreſs . that the Cauſe of Action aroſe in the County to 
«« which the Defendant prays to change the Venue; and 
© not elſewhere, out of the ſaid County.” 7bid. 


Verdict. 
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Exceſſrve Damage 250. were not eſteemed ſo, againſt 4 


Sheriff of London, in an Action brought againſt him by a 


Poulterer, for a malicious Proſecution by two Indictments 
for Nuſances. 1974. 5 
A Verdict for the Defendant ſhall not be ſet aide, in a cri- 
_ minal Proſecution, or where a criminal Proſecution might 
follow from it. 2257. | 


Victualler 


Is not (quatenus Victualler) within the Bankrupt-Laws. 2064 


to 2069. 
Uſurp. 


The Borrower of the Money was holden to be a competent 
Witneſs, to prove both the «/urious Contract, and the Re- 
payment of the Money. 2251 to 2256. See Witneſs. 


Wales. 3 


A Certiorari lies to a Welch Quarter- Seſſions, to remove an 
Indictment up into the King's Bench, per Saltum; i. e. 
paſſing over the Grand Seſſions. 2458, 2459. See Cer» 


tiorari. 


* Will — 
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Will— 


Anefting Witneſſes ought not to be admitted to deny their own 
Atteſtation. 2225. 

A ** Lis pendens concerning the Validity of a Will” is a f 
ficient Return to a Mandamus commanding the Eccleſiaſtical 
Judge to grant Probateof it. 2295. 

Not revoked by a ſubſequent Will afterwards cancelled by the 
Teſtator. 2514. See Revocation. 


Window-Tax. See Orders, Hoſpitals. 
Witneſles. 


They ought not to be admitted to deny their own Atteſtation. 
2225. 

An Objection to Competency comes (in Strictneſs) 20 late: 
after a Witneſs has been ſworn in Chief, examined, and 
croſs examined, 2252. 

Competency — Credibility — 
iſt. The Diſtinction between them is, That Ix TER 
«© EST goes to the 1 INFLUENCE, to the 
Credit only.” 2254, 225 
2dly. Where the Matter is doubiful, the Objection ſhould 
go to the Credit. 2255. 
zdly. On a gui tam Action on the Statute of U/ury, the 
| Borrower of the Money was holden competent to prove 
both the zſurious Contract, and alſo ©* that the Money 
«© was repaid.” Note: There was no Bond or Aſſur- 
ance or Contract; the Pledge itſelf being the Value 
of the Debt. wy to 2256. 


